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PREFACE. 



Impressed with a sense of the vast bocfy of law contained in 
the Sixteen Volumes of these Reports, the Compiler of the follow- 
ing Index has sought to render theb: contents more practically use- 
ful to the Profession, by affording a facility of reference, and thereby 
economising labour and time. 

In selecting the titles, those have been adopted which appeared 
most likely to occur to the mind of the Professional man engaged 
in active practice. Thus Capias, Distringas, and Writ of Sum- 
mons, have been placed separately, instead of under the general 
bead of *' Process.^ There are few cases which may not be placed 
under two or even more titles; but still there is generally one to 
which each most properly belongs ; and so to place every case the 
Compiler has, to the best of his ability, attempted. 

Further, in the arrangement of the cases, logical sequence has 
been aimed at, and, by the insertion of side-heads in italics, the 
subject of the case is presented at a glance, and, in many instances, 
the principle involved in the decision is stated in a form likely to 
be impressed upon the mind of the student, and useful, at the same 
time, to the more advanced members of the Profession. To attain 
accuracy in this respect, the cases themselves have been carefully 
read. In selecting the references to the contemporaneous Reports, 
the di£5culty has been to mention only the most important and 
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useful ; but wbile the author is aware that the number might easily 
have been increased^ he ventures to hope that few of any great 
consequence have been omitted 

Upon the conclusion of such a laborious undertaking, the 
Author cannot but feel some anxiety. He is well aware of the 
difficulty of the task^ and also of the keen discrimination of those 
for whose use it is intended ; still, conscious of having spared nei- 
ther time nor labour, he now submits it to the Profession at large, 
not without a confident hope^ that, in spite of some faults and de- 
fects, it win meet with their approval, and that by his labour he 
may have lessened that of others, and contributed towards the 
more easy acquisition of a knowledge of the Law as it is. In the 
words of Brooke, the venerable author of La Graunde Abridgment: 
" Ne moy repraues sauna cause^ car mon entent est de bon amoureJ^ 
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CORRIGENDA ET ADDENDA 

TO THE GENERAL INDEX. 



AccomD AND Satisvactiok. — PageZ, eol, 2, 1, 15 Jr^m ik§ toiiom, itfUr Cumber «. 
Wane U not law, miA^ '* at least it la ao fitf qualified, that, if tiiere be any bene- 
fit, or eren aoj legal posaibility of benefit, to the creditor, as if a negotiable 
ioatniment be giTen, or any thing diiferent irom the debt itadf, tha aooosd 
and satisfaction may be eomplete, and the reasonableness of the satis&otion ean« 
not be inquired into." 9ee the jndgraents in A'^ee y« 7V^, and the notes to 
OwJbtT T. TTone, in 1 Smith's L. Cases, 146-— 160 a. 
Account Stated. — PQ99 6, ai2d, I, 2, <o trfwtM* Limitations (Statutb ov). 
Action. — Pugt^^ eol, 2, i» W qf rrfertneei, for Husband and Wifi, 6, 8, 71, 

read Dusbanp and Wifs, I, 6, 8 ; II, 1. 
A9MistioN«. — Page 10, /or Payment into Coubt, 2, read Fatnbnv into Covbt, II. 
ArriDAyiT* — Page 13, m Hei (ff r^e^aneee for Jury, 4, read Jury, 14 ; and for 

WiTNBsa, II, 1, read Witnbss, I, 3. 
Ai|<in»lVNT.— -Psf e 20, add See Misnombr s if^ to Williams «« Williams addrrfer^ 

fi»ff, 3f. 174, 
Page 24, to Brashier v. Jackson, yi. 549, add '* See Per. Car. in 
Hicharda «. Maoey, <iv. 488, that the »mendmenti ahonld be 
redoped into wrftinf before t^ oaae goes to the jury." 
Affbopriation. — Page 27, add See Factor, 4. 

Arbitration and Award. — Page 29, Parbery y. Neumhamt yii. 378, add Ace. Leslie 

V. Richardson, 12 Jur. 730 ; 17 L. J., C. P., 324. 
Page 30, Cock y. Oent, add reference to ziy. 680. 
Attbitation. — Page 49, add r^erence to Deed, I, 7* 
Auction. — Page 55, /or Robinson v. Watt read Robinson v. Wall. 

Page 56, coi. 2, /. 9,firomthe bottom, for ** Debenture " read " Drfeetwe,** 
Bail, — Page 59, /. 22 from the bottom, for ii. read II. 

Bankrupt and Bankruptcy. — Page 74, to note to Ramsag y. Eaton, add, ** In 
Pike o. Stephens, 12 Jur. 746; 17 L. J., Q. B., 282, notice to the attorney's 
derk not haying the management of the cause was held insufficient.'' 
Bboin, Right to. — Page 79, col, 2, /. 4, addrtference to Demurrer, 11. 



CORRIGENDA ET ADDENDA. ^ 

Bills and Notbb. — Page 91, col, 2, I, 2 from the bottom^ iM Patmsmt into 

CoURTi I, 4. 
Bond. — Page 97, col, 2, in list qf reference, for Dbviskx read Hxi&. 
Chbciub. — PageUp, for rrference to Money Had and Rscbitbd, II, 5, read 

Money Paid, 6. « 

Clbrqy. — Page 116, add rrference Burial Fbbs. 

Contempt.— Pa^« 125, col, 1, /. 12 from the bottom, for 10 N. read 10 Im. 
Copyhold. — Page 131, add rrference Frbb Warren. 
CosTS.—Page 134, add rrference Payment into Court, III. 
Counsel. — Page 145, coL 1, /. 14, for Pleading, read Practice, 1, 12. • ^ 
Covenant. — Page 146, add rrference, Lease, 1, 5. 

Page 147, coL 1, /. 18, for iv. read IV. 
Covenant to Stand Seised. — Page 154, insert rrference Estate, 8. 
Damages. — Page 156, insert rrference Railway, III. 
Deed. — Page 160, coL I, /. 17, for z. 574, read yii. 574. 
Election. — Page 180, col. 1, /. 6, for Principal and Agent, 2, read Principal 

AND Agent, I, 2. 
Estoppel.— Pa^e 186, in list of rrferenees, for Insurance, 1, 11, read Insurance 

II, 11, and add Vendor and Purchaser, 4. 
Evidence. — Page 187, to references, add Particulars of Demand, Stamp. 
General Issue. — Page 227, coL 1, /. 23, dele the commas ({/lf«r public onif local. 
Goods Sold,— Po^e 227, /. 2 from the bottom, rfter Principal and Agent, tiiMr^ I. 
Insurance.— Pa^« 255, /. 15, for •* Several Pleas,*' read '* Several Counts," 
Limitations (Statute of).— Po^e 289, to rrferenees add Writ. 

Page 295, col, 2, I. \7 from the bottom, for Bono, 
I, 4, read Bond, II, 4. 
Partnshs and Partnership. — Page 326, col, 2, I, 12 from the bottom, add re* 

ferenee to Bills or Exchange, II, 2. 
Patent.— Pa^e 330, col. 2, 1. 26 fi-om the bottom, qfter Heath v, Unwin, add ** The 
** doctrine, that niiinteiitioiial infringement is no cause of action, was 
disapproTed by the Lord Chancellor. See Heath v. Unwin, 15 Sim. 
552." 
Payment into Court.— Pa^e 335, add rrference to Debt, III, 6. 

Pa^tf 344, col, 1, /. 10, qfter Usury, dele VII. 
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ABANDONMENT. 

OfRukr\ — 1. Where a rule was made 
absolute for changing the venue ftt)m Mid- 
dlesex to the country, on payment of the 
costs of the application, '* and of all costs 
^easonablv and Don& fide incurred and ren- 
dered useless by the rule ;'' and, after tax- 
ation of the costs, the defendant's attorney 
gave notice to the plaintifi^*s attomies that 
they abandoned the rule :»-i7e/d^ {Maide^ 
B., diBsentiente), that the rule was condi- 
tional only, and that the defendant was 
not bonnd to abide by it, although the 
plaintiff had, in the meantime, incurred 
the costs of his witnesses who were on their 
way to town before the rule was made ab- 
solute. Pugh V. KtTTy V. 164 

Q^P/m.]— 2. It seems the Court will 
not compel the defendant to pav the costs 
of a demurrer to one of several pleas which 
he abandons after the demurrer ; but 
where, after such abandonment, the issue 
and the record were made up with the 
plea, demurrer, and abandonment, a writ 
of error sued out on that ground was held 
not to be frivolous, M^lntyre v. MxUery 

xiii. 725 

[See esses cited, 734, n., where, in the judg- 
ment, " not " should be inserted ; and 2 Dowl. 
& L. 710.] 

Of Order J] — 3. The plaintiff obtained an 
order to amend the postea at half-past nine 
o'clock on the 22na of November, but did 
not draw it up until the 2drd,and it was not 
served until four o'clock on the 24th: — 
HMy that, as no fresh step could have been 
taken by the defendant, the plaintiff had 
not abandoned the order. Sandford y,AI- 
eocJt, x«689 

VOL. XVI. 



ABATEMENT. 

I. Op Suit. 
II. Plea, Form and Requisites. 



I. Op Suit. 

1 . The postea was stayed in the hands of 
the associate upon affidavits shewing the 
plaintiff's probable death since the trial. 
Johnson V. Hamilton^ i. 149 

2. A special case may be stated by an 
arbitrator after the death of one of the 
parties. James v. Craney xv. 379 



II. Plea, Fobm and Requisites. 

Another Action pending, "] — ^1. In an ac- 
tion of contract against A., ne cannot plead 
in abatement the pendency of another ac- 
tion for the same cause against B. Henry 
V. Ooldn^y XV. 494 

[Dictum of Lord ElUnborough in Boyee v. 
DouffUu, I Campb. 60, ovemiled. See Autbr 
Action.] 

Scire Facias,] — 2. If it be an objection 
to a scire facias under the Bankruptcy Act, 
that there are concurrent writs of scire 
facias pending, it is only matter for a plea 
in abatement; and a plea stating that there 
are several such writs is bad for multipli- 
city. Esdaile v. Lund^ xii. (K)7 

3. A judgment (without satis&ction), re- 
covered against one of two joint debtors, is 
S loadable in bar, and not in abatement. 
ring V. Hoare, • xiii. 494 



In Ccwe.]— 4. In an action on the case 
against a bailee of goods delivered to him 

N N N 
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ABATEMENT. 



for reward by the p1ainti£P, containing some 
counts charging a misuser of the goods, 
whereby they were lost to the plaintiff, 
and other counts in troYer, the defendant 
cannot plead generally in abatement, that 
they were the goods of the plaintiff and 
other persons. PhUUpay.ClaggtUy x. 102 

TUle of Jcini'tencmt.'] — 6. A plea in 
abatement of non-joinder of a joint-tenant 
as joint-aasignee of the term is bad on spe- 
cial demurrer, if it does not state his title 
specially. Heap v. LmngiUm^ xi. 896, 899 



Must he good in Omnt^.l— 6. A plea in 
abatement for the misjoinder of parties, 
pleaded to seyeral counts, if bad as to any 
of them, is bad altogether, and there must 
be a general judgment of respondeat ous- 
ter ; although it would have oeen good if 
? leaded separately to the other counts. 
^hillips V. ClaggeU^ x. 102 

7. To an action by drawer against ac- 
ceptor of a bill of exchange, and on an ac- 
count stated, the defendant pleaded in abate- 
ment that the bill was accepted, and the 
promise in the declaration mentioned was 
made by the defendant jointly with B., 
who is still living, and resident within 
the jurisdiction : — Held bad on demurrer. 
Bleakly ▼. Jayy xiii. 464 



Conclusion,'}— Q» A plea in abatement for 
the non-joindfer of a oo-oontractor, which 
prays judgment of the declaration^ and that 
the same may be quashed, is informal ; it 
ought to pray judgment of the writ and 
declaration. Davies r, Thomson, xiv. 161 

lAcc, WhitUng y. Desanges, 3 C. B. 910, 
wh*e the writ was against two and the declara- 
tion against one.] 

Coverture of Plainti^A — ^9. Coverture of 
plaintiff is not a plea in oar, but ia abate- 
ment, where the action is upon a deed 
made between the defendant and the plain- 
tiff. Bendix v. Wetkeman^ xii. 97 

Coverture of Defendant must he verified as 
Plea of Ahaiement.] — 10. A plea in abate- 
ment to an action of debt, of the defendant's 
coverture, is a dilatory plea requiring an afR- 
davit of verification under the stat. 4 Anne, 
c. 16, 8. II ; and if there be no such affida- 
vit, the plaintiff is entitled to sign judg- 
ment as for want of a plea, although pa^ 
of the cause of action accrued after the co- 
verture. Lovell V. Walker^ ix. 299 

Plea of Coverture,'] — 11. But it is not a 

plea of non-joinder within the meaning of 

the Stat. 8 & 4 Will. 4, c. 42, 8. 8. Jones 

V. ^f'M, iii. 626 

2 



When to he delivered.^ — ^12. Since rule 
8th of H. T., 2 Will. 4, the four days within 
which pleas in abatement must be delivered 
are to be computed exclusively of the first 
and inclusively of the last day. Inland v. 
Wormald, ii. 393 

Ajfidavit of Verification as to Resi- 
dence,'] — 13. In an affidavit of verification 
of a plea in abatement of the non-joinder 
of A. as a defendant, his residence was de- 
clined to be ^'43, Lowndes-street, Bel- 
grave-square.*' It appeared that he was 
residing there at the time of the commence- 
ment of the suit, but had since gone abroad; 
that the house and furniture were his; that 
he was endeavouring to let the house fur- 
nished for a few months, until his return 
from abroad; and that B. was occupying 
it as his friend and guest: — HM^ tliat this 
was a sufficient description of A.'s resi- 
dence, within the stat. 3 & 4 Will. 4, c. 42, 
S.8. The ''residence" mentioned in that 
statute means the domicile or home of the 
party. Lambe v. Smythe, xv. 433 

[Statement of place of basineii is insufficient : 
May bury v. MuaUt 12 Jur. 80. And aee iVeiv- 
ton V. Stewart, 4 Dowl. & L. 89, as to the de- 
gree of correctness requisite. Hie residences of 
all the contractors must be stated, and the absence 
of one out of the jurisdiction predades the plea : 
JoU V. Lord Curxon, 4 C. B. 429. The truth 
of the plea ia triable on motion : Mayhury v. 
Mudie, 12 Jur. 80, and the principal case.] 

Formal Ohfeetions,] — 14. It is not neces- 
sary to demur specially for a formal de- 
fect in a plea in abatement. EsdaUe v. 
Lundy xii. 607 

Construction of Plea of Non-joinder of 
Partners,"] — 16. To an action of assumpsit 
for money had and received, the defenaant 
pleaded in abatement, that the promises in 
the declaration mentioned were made by 
him jointly with certain other persons, 
(thirteen in number, namine them), who 
were still living, &c. Replication, that 
the said promises were not made by the 
defendant jointly with the said other per- 
sons in the plea mentioned. The particu- 
lars of demand stated, that the action was 
brought to recover " cash deposited or re- 
ceived by the defendant as the plaintiff's 
banker." At the trial the plaintiff began, 
and called a witness, who proved that she 
had a banking account, on which a balance 
was due to her to the amount stated in 
the particulars, with a banking company, 
called the Isle of Man Joint-stock fiank, 
which had since become insolvent, and in 
which the persons mentioned in the plea, 
and others also, were shareholders. The 
witness was cross-examined as to the state 
of the banking account, and not as to the 
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&ct of the defendant's being also a share- 
holder; but the plaintiff gave no affirma- 
tive evidence to prove that he was one : — 
Hdd^ by Pollodt^ C. B.. and Piatt, B., 
{Rolf (By B.9 diflsentiente), tnat that fact was 
snificiently admitted by the pleadings and 
proceeding at the trial to entitle the plain- 
tiff to recover. Crellin v. Calvert; Same v. 
Broeky xiv. 11 

[See CoeJt9 v. Brewer, Nul HA Record, 3, 
FutnerSy I. 4.] 



ABILITY. 

The meaning of ** abilthf,** under 9 Geo. 
4, c. 14, is discussed in iyde v. Barnard, 
i. 101. Lord AHnger, C. B., and Oumey, 
B^ holding that the representation in that 
case was as to " ability," and Parte, B., 
and Aldereon, B., that it was not. See 
infra, Fai;sb Representation. 

{Swan V. PhiUips, 8 Ad. & EU. 457, rather 
•opporta the former opinion.] 



ABUTTALS. 
See Trespass. 



ACCEPTANCE. 
See Frauds, Statute of. 



ACCOMMODATION BILL. 
See Bills of Exchange. 
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By giving Negotiable Instrument for 
auJler Amounijf—l. To an action for 
lOOCtf., money had and received, and 1000/. 
due on an account stated, the defendant 
pleaded, as to 500/., parcel of the snm in 
those two counts mentioned, that the ac- 
count was stated of and concerning the 
aud sum of 500/., parcel &c., in the first 
eonnt mentioned, and no other; that^ after 
the said causes of action arose, the plain- 
tiff commenced in the Tolzey Court of 
Bristol an action of debt for the recovery 
of the said sums of 500/. and 500/. ; that 
the defendant disputed the said supposed 
debt, and denied that he owed or was 
liable to pay it, or that the plaintiff could 
recoTer it; and thereupon, to terminate 
the said dispute and difference, and the 
claim and demand of the plaintiff in the 
said action, and finally to determine the. 
same, the pluntiff and defendant agreed 
3 



that the said action should be settled by 
the defendant making and delivering to the 
plaintiff three promissory notes, for pay- 
ment to the plaintiff or order, of the sums 
of 125/., 125/., and 50/. ; and that the plain- 
tiff should accept and receive the same in 
satisfaction and discharge of the said sums 
of 500/. and 500/., and all damages and 
coats ; and that the plaintiff should discon- 
tinue the said action. Averment, that the 
defendant made and delivered to the plain- 
tiff the said three promissory notes, and 
that the plaintiff accepted the same in 
full satisfaction and discham of the said 
sums of 500/. and 500/., and the damaees 
and costs, &o. The replication denied the 
makingof the agreement stated in the 
plea. The defendant proved, in support 
of this plea, that the plaintiff had sued 
him in the Tolzey Court for the 500/., 
when it was agreed between them that the 
defendant should give, in settlement of the 
action, three promissory notes, two for 
125/. each, and one for 50/., pavable to the 
plaintiff or his order, which he did ; and 
the following memorandum was then in- 
dorsed by the plaintiff's attorney on the 
writ served in tnat action : — ^* This action 
ia settled by the defendant giving three 
promissory notes, viz. one at three months, 
125/. ; one at four months, 125/. ; and one 
at twelve months, 50/.; upon payment of 
which, I undertake to deliver to F. S., 
Esq. (the defendant's attorney), the seve- 
ral papers in mv possession in reference to 
this action, J. F. 6." The defendant paid 
the two notes of 125/. each when due, but 
refused payment of the note for 50/.: — 
Held, first, that the above plea was a good 
answer to the action in pomt of law, for 
that the acceptance of a negotiable security 
may be in law a satisfaction of a debt of a 
greater amount ; secondly, that the plea 
was proved by the giving of the promia- 
soiy notes in pursuance of the agreement, 
and that it was not necessary to shew that 
they were all paid at maturity. Sibree v. 
TVipp, XV. 23 

ICumber v. fFone, 1 Stra. 426, ii not law. 
A plea that the bill was delivered for and on 
aooount of the debt, aad that the plaintiff in- 
dorsed it away, would be doable: Ken^ v. 
Wait, zv. 672, 681.] 

Equality of Amount necessary.'] — 2, To 
a declaration against the acceptor of a bill 
of exchange for 16/. I2s., drawn by F. and 
G., and indorsed by them to the plaintiff, 
the defendant pleaded as follows : — First, 
that after the bill became due, F. and G., 
being then the holders^ applied to the 
defendant for payment of the bill; that 
the defendant paid them 7/. 2s., which, 
t(^ther with the price of a horse which 

N N y 2 
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the defendant had sold to F. and G., and 
the price of which, it was agreed between 
them, should be set off and allowed against 
the defendant's acceptance, F. and G. ac- 
cepted in satisfaction and discharge of the 
bill; and that the bill was not indorsed to 
the plaintiff until after the said satisfaction 
and discharge, and after it became due. 
Secondly, that, before the bill came into the 
possession of the plaintiff, it was indorsed 
m blank b^ F. and G. to C. & Co. ; and 
tliat after it became due, it being then in 
the hands of C. & Co., F. and G. gave C. 
& Co. another bill, accepted by them, 
for the same amount, which C. & Co. 
received on account of the iirst-mentioned 
bill, and which was paid by F. and G. at 
maturity; that after the second bill was 
so given, the defendant paid to F. and G. 
71* 28,j &c. &c. (as in the first plea) ; that 
at the time of the giving of the second bill 
bv F. and G. as a:&resaid, and at the time 
of the said settlement between the defend- 
ant and F. and G., the bill in the declara- 
tion mentioned remained in the hands of 
C. & Co., and was not indorsed to the 
plaintiff until after the giving of the 
second bill by F. and G., nor until after it 
became due. To each of these pleas the 
plaintiff replied, ** that the said plea, and 
the statements therein contained, in man- 
ner and form as the same are therein 
pleaded, are not true in substance and in 
fact;" concluding to the country: — Heldy 
first, that the replication was bad on spe- 
cial demurrer, as being an informal de 
injurift; secondly, that the pleas were bad 
in substance, because they did not shew 
that the sum paid by the defendant, to- 
gether with the price of the horse, equalled 
the amount of the bill of exchange. Mitchell 
V. Craggy x. 367 

[Plea of payment of a smaller som of money 
would be bad after verdict : Jiovm v. Haicher^ 
10 Ad. & Ell. 121.] 

Tliere must be an Act of the Will,'] — 
3. The plaintiffs, merchants at Liverpool, 
were in the habit of consigning to the de- 
fendants, brokers at Montreal, goods on 
sale or return, and of receiving in pay- 
ment bills on British houses purchased by 
the defendants with the proceeds. The 
plaintiffs having desired that none but 
undoubted bills should be sent to them, 
the defendants remitted a bill drawn by 
and upon parties supposed at the time to 
be in good credit. Tne plaintiffs, on re- 
ceiving it, returned for answer that it had 
been refused acceptance, and requested 
the defendants to ao what was needful to 
procure security from the drawer, and to 
take all legal and necessary steps for their 
security. In an action brought by the 
4 



plaintiffs for money had and received, to 
recover from the defendants the proceeds 
of the consignment to which this oill had 
reference, the defendants pleaded the de- 
livery to the plaintiffis, ana acceptance by 
them, of the bill of exchange in full satis- 
faction . The j udffe directea the j ury, that 
if the bill was sucn a one as by the course 
of dealing between the parties the plain- 
tiffs were bound to take, that was a taking 
in full satisfaction i^-Heldy that this was a 
misdirection; for that acceptance in satis- 
faction must be an act of the will in the 
party receiving. QtuerCy whether money 
had and received was maintainable, the 
proceeds having been applied by the de- 
fendants to the purpose contemplated by 
the course of dealing between the parties. 
Hardman v. Bellhoiuey ix. 696 



Acceptance of Bill in Satisfaction.]- 
Assumpsit by the indorsee against the 
acceptor of a bill of exchange for 43/. 
Plea, that, after the bill became due, one 
G. P.^ the drawer of the bill, made his 
promissory note for 44/., and delivered the 
same to the plaintiff in full satisfoction 
and discharge of the bill. Replication, 
that although he, the plaintiff, accepted 
the note in full satisfaction and discharge 
of the bill, yet that the note was not paid 
when due, and still remained unpaia : — 
Held, that the replication was bad, and 
that the plaintiff, having accepted the note 
in full satisfaction and discharge of the 
bill, could not sue upon the latter : — Jldd^ 
also, that the plea was sufficient. Sard v. 
Ehodesy i. 163 

By Receipt of Guarantee.'] — 5. The plain- 
tiff, the acceptor of a bill of exchange on 
the day it fell due, sent a person to the 
defendant, who held it, to pay the amount 
of the bill and bring it back. The de- 
fendant received the money, and gave a 
receipt for it, but said he could not give up 
the bill. The plaintiff, being infonned of 
this, sent again to the defendant to demand 
the bill or the money ; but he did not give 
up either. Afterwards, on the same day, 
the defendant sent to the plaintiff a paper, 
signed by one G., acknowledging the re- 
ceipt from the defendant of the amount of 
the bill, and undertaking to bear the plain- 
tiff harmless for the amount, if the bill, 
which he stated to have been lost, should 
be presented. The plaintiff kept this gua- 
rantee, but nevertheless sued the defendant 
for money had and received: — Held, that 
his right of action vested on the defendant's 
refusal to repay the money or give up the 
bill ; and therefore that the receipt by the 
plaintiff of G.*s guarantee was in the na- 
ture of accord and satisfaction, and was 
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no defence to the action, unless specially 
pleaded. Alexander v. tSironpy ix. 733 

Agreement foTy not extinguishing Right of 
Actum,'] — 6. A declaration by an executrix 
stated tnaty after the death of the testator, 
to wit, on the 1st of October, 1832, the de- 
fendant was indebted to the plaintiff, as 
executrix, in 11/. for goods sold and de- 
livered by the testator in his lifetime to 
the defiendant, and in consideration thereof 
and that the plaintiff as executrix had 
aereed with the defendant to accept a suit 
of clothes, to be made by him for J . R., the 

Slaintiff's servant, in part discharge of the 
ebt, (the plaintiff bemg indebted to J. R. 
in a greater amount for wages, and J. R. 
having agreed and being wiUing to receive 
the clothes in pait payment^, and had also 
agreed to forbear and give tne defendant a 
reasonable time for the payment of the re- 
mainder of the debt, the defendant under- 
took and promised the plaintiff, as exe- 
cutrix, to make and proviae the said suit of 
clothes for J. R. witnin a reasonable time, 
and to pay her the remainder of the debt 
after a reasonable time for such forbearance. 
The declaration then averred, that though 
a reasonable time had elapsed, &c., the 
defendant had not made or provided the 
clothes, or paid the residue of the debt. 
Plea, that the debt, in consideration of 
which the said promise was made, did not^ 
nor did any part thereof, accrue to the 
testator within six years next before the 
commencement of the suit, and that such 

Sromise was by words only. On special 
emurrer : — Heldy that the agreement stated 
in the declaration was only an agreement 
for an accord, and did not extinguish the 
original debt, which therefore was barred 
by the Statute of Limitations. Beeves v. 
Heame^ i. 323 

[So, plea of accord and satisfaction by grant 
of annuity is answered by shewing that defendant 
had caused it to be set aside: Turner v. Browne, 
3 C. B. 157. See other instances of insufficient 
pleas : Carter v. Wormald, 1 Exch. 81 and 88, 
in notis. The agreement may be traversed where 
performance in pursuance of agreement is plead- 
ed: Bambridge v. Laxy 11 Jar. 123.] 

7. To an action of debt for work and 
labour and materials, the defendant plead- 
ed that he was indebted to the plaintiff in 
111. Qs. for work and labour and materials; 
and it was thereupon agreed between the 
plaintiff and defendant, that the plaintiff 
should lay a malt-house floor for the de- 
fendant at a certain price, and that the 
plaintiff should take for the work that had 
been done by the plaintiff for the defend- 
ant, and also for the laying of the floor, 
one half the value in malt and the other 
half in beer; and the defendant averred. 
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that the plaintiff did lay the floor in pur- 
suance of the agreement, and that he, the 
defendant, had always been ready and will- 
ing to perform his part of the agreement; 
and alleged the identity of the work to 
which the agreement applied with that for 
which the action was brought : — Held^ that 
the plea was bad ; for that, as to the work 
previously done, it was a plea of accord 
without satisfaction ; and as to the other, 
it amounted to the general issue. Colling^- 
bourne v. Mantelly v. 289 

Order to obtain Goods insuffidenti] — 8. 
Assumpsit for a breach of contiuct in not 
re-delivering to the plaintiff certain pro- 
missory notes which had been deliverea by 
the plaintiff to the defendant for the pur- 
pose of setting off their amount against a 
debt due from him to the makers. Plea, 
that the defendant, after breach, delivered 
to the plaintiff, at his request, for and on 
account of the said notes, and of the pro- 
mise and damages in respect thereof; an 
order in writing on B., in whose hands the 
said notes then were, whereby the defend- 
ant reoaested B. to deliver them to the 
plaintiff; that the plaintiff took and re- 
ceived the said order for and on account of 
the notes, and of the said promise or da- 
mages; that B. was always ready and will- 
ing to deliver the notes to the plaintiff, 
on the order being presented to him, but 
that the plaintiff did not present the same 
within a reasonable time, but kept the 
order for an unreasonable time without 
making any application to B. for the notes, 
until the same were, without any default 
of the defendant, feloniously stolen from 
B.: — Heldf on special demurrer, to be a 
bad plea of accora and satisfaction. Grif- 
ftths V. Oweny xiii. 58 

Lapse of TimeJ^ — ^9. The lapse of twenty 
years from the time of making a contract 
to be performed in futuro, is not of itaelf 
evidence of a new contract averred to have 
been performed, and pleaded as an accord 
and satisfaction of the original contract. 
Siboni V. Kirkmany i. 418 

And on writ of error, iv. 339 

With one of several Plaintiffs is valid,'] 
— 10. To an action by three plaintifia for 
a joint demand, the ^fendant pleaded an 
accord and satisfaction with one of the 
plaintifia, by a part payment in cash and 
a set-off of a debt due from that one to the 
defendant : — Heldy that the plea was good, 
without alleging any authority from the 
other two plaintiffs to make the settle- 
ment. Wallace v. Kelsall, vii. 264 

[See per Parke, B., in Wilkinson v. Undo, 
▼ii. 87.] 
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ACCOUNT, ACTION OF. ( 

Requisites of DedarcaionJ] — 1. In an 
action of account by a tenant in common 
against his co-tenant, charging him as 
bailiff, under 4 & 6 Anne, c. 16, s. 27, the 
declaration must allege, that the defendant 
has received more than his just share of the 
profits. 

SenhUy each of several tenants in com- 
mon may have a separate action of account 
under the statute. Sturtim v. Richardson, 

xiii. 17 

Merchants Accounts.'] — 2. The excep- 
tion of merchant's accounts from the Sta- 
tute of Limitations will only apply where 
an action of account or case for not account- 
ing will lie. Ingliss v. Haigh^ viii. 769 

[Aec, Cotton v. Partridge, 4 M. & G. 271, 
284, at least where an action of accoant will not 
lie.] 



ACCOUNT STATED. 
See LiMiTATioiYs, Statute of, II. 2. — Par- 

TICULABS OF DeMAMD, II. 1, 2. 



I. Pleading. 

II. EviDBNCE. 

I. Pleading. 

Form of DeclanaionJ] — 1. The declara- 
tion stated, that the defendant was indebt- 
ed to the plaintifls and one M. in his life- 
time for money found to be due from the 
defendant to the plaintifis and M., on an 
account stated between them, laying the pro- 
mise to the plaintiffs and M. in his lifetime. 
Breach, that the defendant hath disregard- 
ed his promise, and " hath not paid any of 
the said monies, or any part thereof :" — 
Held, first, that the accounting was suffi- 
ciently shewn to have been between the 
defendant and the plaintifis, and not be- 
tween the plaintiffis only; secondly, that 
the breach was sufficient. Ddtenham ▼. 
Chambers, iii. 128 

[Hooper v. Vettris, 5 Dowl. P. C. 710, is not 
correct.] 

2. A declaration in debt stated that the 
defendant, on a certain day, was indebted 
to the plaintiff in 60^. for goods sold and 
delivered, and in 50^. for money found to be 
due upon an account before then stated be- 
tween them : — Held, on special demurrer, 
that the count on the account stated was 
sufficient. Leafy, Lees, iv. 679 

Ratification in part."] — 3. An account 

stated I) v an infant is not absolutely void, 

but voidable only, and may be ratified by 

him after attaining his fuU age ; and if he 
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does so ratify it, an action of d^, as well as 
assumpsit, may be maintained thereon. 

Qucsre, whether to a plea of infancy, the 
plaintiff ought to new assign the ratifica- 
tion as a new contract entered into after 
the party has obtained the capacity of con- 
tracting, or plead it by way of replication, 
as an act giving validity to an otherwise 
invalid contract. Williams v. Moor, xi. 256 

No Answer to a DehtJ] — 1. In indebita- 
tus assumpsit for money due on an account 
stated, it is not sufficient to plead that, 
after the accruing of the causes of action in 
the declaration mentioned, and before the 
commencement of the suit, defendant and 
plaintiff accounted together of and con- 
cerning the said causes of action, and all 
other ^ims and demands then being be- 
tween plaintiff and defendant, amounting 
to a la^e sum, to wit, 1000/. ; and that on 
such accounting a small sum, to wit, 150/., 
was then found to be due and owing from 
defendant to plaintiff, which defendant 
then promised plaintiff to pay, and after- 
wards, before commencement of the suit, 
paid to plaintiff, who accepted it in full 
satisfaction of the sum due to him from 
defendant ; for such a plea does not shew 
that, at the time of the second accounting 
relied on, any cross-demand by defendant 
against plaintiff existed, or tliat, if it ex- 
isted, it had not been agreed to be given 
up by defendant in consideration of plain- 
tiff's giving up some other demand of his 
on defendant, so as to make payment of 
the balance a satisfaction of the larger sum. 
JShnith V. Page, xv. 683 

[See Sutton v. Page, 3 C. B. 204, for the 
proper form of plea and replication. So, an ac- 
count stated does not change the debt so as to 
prevent a plea of non-delivery of attorney's bill : 
Scadding v. ByUt, 15 L. J., Q. B., 364 ; 10 
Jar. 945.] 



Set'O^.2 — 5. Declaration in assumpsit by 
the assignee of W., an insolvent debtor, 
surviving nartner of A., for money receiv- 
ed by the defendant to the use of W. & A., 
on an account stated with W. & A., with 
a breach in nonpayment to W. & A., or 
to W. since A.^s death. Plea, as to 451/., 
parcel &c., that^ after making the promises 
as to that sum, and in the lifetime of A., 
W. & A. were indebted to the defendant in 
490/. for money lent, &c. ; and afterwards, 
to wit, on &c., an accouht was stated be- 
tween W. & A. and the defendant concern- 
ing such monies, and the defendant then 
set off and allowed to W. & A. thereout 
the said sum of 451/., parcel, &c., and ex- 
onerated and discharged W. & A. there- 
from, in full satisfaction and discharge of 
the promises in the declaration mentioned. 
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and of all damages sastained in respect 
thereof, which set-off and allowance W. & 
A. accepted and received from the defend- 
ant in fall satiflftu^ion and dischaige as 
aforesaid. Replication, that W. & A. were 
not indebted to the defendant in manner 
and form, &c. : — Held^ on special demur- 
rer, that the replication was good, and that 
it was not necessary also to traverse in 
terms the accountiDg alleged in the plea. 
Learmonih ▼. QranaRne^ iy. 668 

CQKtfre, per Parke, B.» whether the plea wai 
not bad, for not stating that the debt lubsisted 
at the time of the account stated, p. 660.] 



II. Eyidencb. 

Principle.'] — 1. In order to constitute an 
account stated, there must be a statement 
of some certain amount of money being 
due, which must be made either to the 
party himself or to some agent of his. — 
Fer Fariey B. Hughes v. Thorpe^ y. 667 

JFhere CondUian is anmexed,] — 2. The 
acceptor of a bill, on application to him for 
payment) answered that the bill had been 
altered as to the acceptance, by being made 
payable at a particular place; that he 
neyer made it payable there, nor elsewhere 
than at his own house ; and that he should 
take such steps as the L&w would authorise 
on the subject ; that he had been prepared 
for payment, and the party might naye the 
money by calliDg at his house: — Held^ 
that this letter was no acknowledgment 
of a subsisting debt, so as to support a 
count on an account stated. Calvert y. 
Bakery iy. 417 

[See Jrvmg y. VeHeh, iii. 90, and per Parke, 
B., iii. Ill ; and Hughee y. Thorpe, y. 667^; 
Bmrgh y. Legge, y, 418.] 

IfUUjffhieiU Eeidenee hy Entry in Ddtw's 
Bookf-^. A • kept cash with B., a banker, 
and the balances to his credit were stated 
from time to time in a pass-book. A. be- 
came a lunatic, but the account continued 
to be kept with his &miljr; and, in the 
tjass-book, the entries in which were in B.'s 
nandwriting, a balance was stated to the 
credit of A. : — HM^ that this was not eyi- 
dence to support a count on an account 
stated with A., in an action brought by his 
representatiye aftainst B., to recoyer the 
amount of such balance. Tarbuck y. Bisp- 
hamy ii. 2 

ISfyani y. Bowland, 1 Show. 215, explained, 
p. 6.] 

InguMdeni JBvideneeJy-4, A member of 
a banking company wrote to the manager 
of it, respecting a mistidce which had been 
made in not deoiting his account and cre- 
diting the bank for the payment of the 
7 



seyeral calls due from him, and added, 
** Please debit me with the amount of the 
calls due on my 200 shares. I think it 
will be 500/., the second call on the first 
hundred shares; and 1000/. on the two 
calls on the second hundred shares; and 
adyise me in a private letter. Your bank 
shall be credited here upon that date." 
To this letter no answer was sent : — Held^ 
not sufficient eyidence of an account stated. 
Hughee y. TTwrpe^ y. 656 

• 5. The defendant gaye in eyidence, for 
the purpose of proying that a bill was 
giyen by way of satisfaction of another, an 
unsigned account of the plaintiff's claims 
whicn had been deliyered by him to the 
defendant for the purpose of their being 
proyed under G.'s bankruptcy, and one 
item of which was the amount of the bill 
of costs: — Heldy that this was not such 
eyidence of an account stated as would 
haye enabled the plaintiff to recover the 
costs on the account stated, if his particu- 
lars had been insufficient for that purpose. 
Fisher y. Wainwrighiy i. 480 

By Payment of Interest on Note."] — 6. 
Assumpsit by the executors of the payee 
of a promissory note against the defendant 
as maker. The plaintiff produced the note 
with the following indorsement upon it, 
signed by the de^ndant and one of the 
plaintiffis :— " Hull, 1838. Memorandum, 
that the sum of 1/. 7s. Qd., one quarter's 
interest, was paid on the within note. 
Will. Furdon, Thos. Furdoni" —Held, 
that this was sufficient evidence of an ac- 
count stated with the executors^ without 
any proof of the time of the testator's 
death. Purdon y. Purdon, x. 562 

By a Member of a Company.'] — 7. A com- 
pany haying contracted a debt with the 
plaintiff, and the debt not beinff paid, he 
laid an attachment on money of theirs in 
the hands of bankers. While the attach- 
ment was in force, the defendant, repre- 
senting himself to be a director of the com- 
pany, called on the plaintiff's attorney for 
the purpose of making; an arrangement 
about the debt, when it was agreed that 
the following letter should be written by 
the defendant to the plaintiff, which was 
accordingly done : '* As director of the B. 
W. Company, I haye to request you will 
accept the sum of 50^. on account of your 
claim of 116/. I9s, *Jd. against the com- 
pany ; and in consideration of your with- 
drawing the attachment ag^nst the funds 
of the company, I agree, on the part of 
myself, and on behalf of the other direc- 
tors, to pay you the balance of 66/. 19«. *Id., 
&c. on the 27th of August next :" — Held, 
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that this letter, coupled with the above 
facts, was evidence of an account stated ; 
and that it was no answer to shew that the 
defendant was not a member of the com- 
pany when the ori^nal debt was con- 
tracted. Barker v. Birty x. 61 

/. 0. £71] — 8. An I. O. U. is prim& facie 
evidence of an account stated with the 
party producing it. JPesenma^er v. Ad- 
eocky XV. 449 

lAec. Curtis v. Eickardi, 1 M. & G. 46.] 

JErrora may be corrected under Non As- 
sumpsit,'] — ^9. Under a plea of non assump- 
sit to a count on an account stated, the ^- 
fendant may shew that accounts between 
the plaintiff and himself, the correctness of 
which he has admitted, were in fact incor- 
rect. Thomas v. ffawkes, viii. 140 



ACKNOWLEDGMENT OF SATIS- 
FACTION OF JUDGMENT. 

See Judgment. 



ACKNOWLEDGMENT OF TITLE. 

1. Whether a writing amounts to an 
acknowledgment of title within the 3 & 4 
Will. 4, c. 27, s. 14, is a question for the 
judge, and not for the jury, to decide. A 
party in possession, adversely, of land, 
being applied to by the vorty claiming 
title to it to pay rent, ana o£rered a lease 
of it, wrote as follows: — "Although, if 
matters were contested, I am of opinion 
that I should establish a le^l right to the 
premises, yet, under all circumstances, I 
have made up mv mind to accede to the 
proposal you made of paying a moderate 
rent, on an agreement for a term of twenty- 
one years." The bargain subsequently 
went off, and no rent was paid or lease exe- 
cuted : — Heidy that this letter was not an 
acknowledgment of title within the 3 & 4 
Will. 4, c. 27, s. 14. Doe d. Ckirzon v. 
EdmmdSy vi. 296 

[But parol admission of payment of rent by 
tenant may be used, as against him and his sab- 
tenant : JDoe V. Beckett ^ 4 Q. B. 601.] 

2. A letter &om the defendant to the 
testator's attorney was dated August 30, 
1837, and was in answer to an application 
by the attorney for payment of tne arrears 
of rent ; and after stating that the defend- 
ant *^was involved in law from 1805 to 
1816 concerning the Four Lords' Land, 
which had given him great trouble and 
expense, and that with respect to the ex- 
penses it was reasonable that the lords of 
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the fee should make him some recompense 
accordingly," and after detailing certain 
particulars as to the several claims which 
nad been made to the property, that the 

Slaintiff's testator had been applied to to 
efend his title as to one-fourth, but had 
objected so to do, and that **it appeared 
reasonable that Mr. Fursdon should vindi- 
cate his right to the land " rather than that 
the expenses should fall upon the tenants, 
the letter concluded by stating that the 
writer *' begged compassion, mercy, and 
pity, and recompense in a satisliEu^ry 
manner:" — Held^ an acknowledgment of 
title. Fursdon v. Ctogg^ x. 573 



ACTION. 

«S^ Assignment. — Attobnet, III. 3. — 
Bye Law. — Cass. — Chakterpabtt. — 
Chctbchwabdens. — Coal Act. — Con- 
tract. — Contribution. — Distress. — 
Executor. — Franchise. — Horse Race. 
— Husband and Wife, 6, 8,71. — Malice. 
— Seduction. — Sequestration. — ^Wit- 
NEss; AND different Titles of Actions. 



I. When maintainable. 
II. Parties. 
III. FoBM OF Action. 

I. When maintainable. 

On Foreign JudgmeatJ] — 1. Where the 
Court of a foreign country imposes a dut^ 
to pay a sum certain, there arises an obli- 
gation to pay, which may be enforced in 
this country. Russell v. an^h^ ix. 819 

[See Henderson v. Henderson, 6 Q. B. 298 ; 
and infra, Foreign Judgment.] 

Banking Company.'] — 2. One banking 
co-partnership may sue another, although 
some individuals may be members of both 
co-partnerships. Steward yf. Qreaves^ x. 711 

Against Member of Company,] — 3. Under 
the 7 Geo. 4, c. 46, there is no right of ac- 
tion against the members in the first in- 
stance; but the public officer must be sued. 
lb. 

[Recognised, Smith v. Goldtworthy, 4 Q. B. 
462; bat that there may be right of action 
against the shareholders as well aa a remedy 
against the company, see Clowes v. Brettell, 
zi. 461 ; and Blewitt v. Gordon, 1 DowL, N.S., 
815.] 



Acting under JVarrant,l'~~4, A person 
obeying the order of one who is acting ju- 
dicially in a matter over which he has 
general jurisdiction is not liable, although 



ACTION. 



ACTION. 



the particular order should not be war- 
ranted. Thomas v. Hudsony xiv. 353 
Affirmedy xvi. 885 

5. But if there be no jurisdictiony as 
where a commisttoner of bankruptcy made 
an order for payment of costs by a witness, 
the officer enforcing the order will be lia- 
ble. Watson y. Boddl^ xiv. 57 

[See also Wingate t. Wait, yi. 739.] 

Upon StaMe of ^t/Zf .]— 6. 1 think the 
meaning of Lord ffoUy in Etaer v. JoneSy 
18 thisy that if a person gives an interest 
which could be enforced by an action at 
law^ the statute would five an action for 
it. Thus» if a person devised by will a 
right of common, the devisee would have a 
riffht of action for it; so if he devised a rent 
which was not a freehold rent, (which 
could not be the subject of an action at 
law), an action would lie for it. — Per 
Parksy B. BraithvoaiU v. Skinnery v. 325 

On Agreement for SsrvkesT^ — 1, A party 
entered into -the service of another under 
the following contract : — '* I hereby agree 
to enter into your service as weekly ma- 
nager, commencing next Monday. The 
amount of payment I am to receive I 
leave entirely to you:" — Heldy per Alder" 
Sony Gum^y and MauUy BB., diasentiente 
Parley B., that he was entitled to recover 
a reasonable remuneration for the services 
performed by him. Bryant v. Flighty 

v. 114 

\_Park9, B., thooght it not distinguishable 
from Taylor v. Brewer, 1 Maa. & Selw. 290.] 



II. Parties. 

On Contracts.'] — 1. There is no doubt, that 
where an agreement is made, it is compe- 
tent to shew that one or both of the con- 
tracting parties were agents for other per- 
sons, and acted as such agents in making 
the contract, so as to give the benefit of 
the contract on the one hand to, and charge 
with liability on the other, the unnamed 
principals; and this whether the agree- 
ment DC or be not required to be in writing 
by the Statute of Frauds. — Per Cur, 
aiggins v. Senior y viii. 844 

^ Contract as Agent,"] — 2. Where the plain- 
tiflP made a written contract for the sale of 
goods, in which he described himself as 
the agent of A., and the buyer accepted 
and paid the price of a portion of the goods, 
and nad then notice that the plaintiff was 
himself the real principal in the transac- 
tion, and not the agent of A.: — Heldy that 
the plaintiff might sue in his own name 
for tne non-acceptance of and non-payment 
9 



for the residue of the goods. Rayner v. 
OrotOy XV. 359 

iBiekerton v. Bumell, 5 Maa. & Selw. 383, 
doubted Id. 366.] 

Deed.] — 3. Those parties only can sue or 
be sued upon an indenture who are named 
or described in it as parties ; but this doc- 
trine is applicable to deeds only. — Per 
Parke, B. Beckham v. Drake, ix. 95 

Affirmed in error, xi. 315 



IntereH,] — i. Where the words of a co- 
venant are expressly joint, it will be so 
construed, although the interests may be 
several, and vice vers& ; but where the 
words are ambiguous in this respect, they 
may be construed to be joint or several, 
according to the interest. Sordne v. Parky 

xii. 146 

[See this case explained by Parke, B., in 
Bradbume v. Botfield, xiv. 563, 572, infra, 
Covenant, See alio infra, Aorbbment, I. 2.] 

Bill of Lading.] — 5. A bill of lading is 
not negotiable like a bill of exchange, so 
as to enable the indorsee to maintain an 
action upon it in his own name, the effect 
of the mdorsement being only to transfer 
the right of property in the goods, but not 
the contract itself. Thompson v. Dominy^ 

xiv. 403 

^ Pledgee of Goods,] — 6. Where the con- 
signee of eoods pledges the bill of ladins^ 
with another person as a security for ad- 
vances made by him, and upon an agree- 
ment that the consignee shall effect an 
insurance on the goods for the benefit of 
the pledgee, and deposit the policy with 
him, the pledgee may sue on the policy in 
his own name. Sutherland v. Pratty xii. 16 

By Executor.]—!. The result of that 
case {Raymond v. Fitchy 2 C, M., & K. 
588) IS, that unless it be a covenant on 
which the heir alone can sue for a breach 
of the covenant in the lifetime of the les- 
sor, the executor can sue, unless it be a 
mere personal contract, in which the rule 
applies, that actio personalis moritur cum 
pei-soni. The breach of covenant is the 
damage; if the executor be not the proper 
person to sue, the action cannot be brought 
by any one. — Per Parke, B. Ricketts v. 



eaver. 



xii. 724 



Signature of Name of Firm.] — 8. Messrs. 
J. C, R. M., J. P., & T. S., carrying on 
business as bankers, a promissory note in 
the following form was signed by R. M.: — 
'^ I promise to pay the bearer on demand 
five pounds, value received." — " For J. C, 
R. M., J. P., & T. S."~« R. M.:"— IfeW, 
that the holder of this note had not a sepa- 



ADMISSIBILITY OF EVIDENCE. 



ADMISSIONS. 



rate right of action against the party so 

signing, but that the firm were liaole. Ex 

parte Buckley ^ in re Clarke, xiv. 460 

IHail T. Smith, 1 B. & C. 407, OTerroIed.] 

In Tort,"] — 9. It is clear that an action 
of contract cannot be maintained by a per- 
son who is not a party to the contract. 
The same principle extends to an action of 
tort arising out of a contract. — Per Maule^ 
B. Tollit y. Sherstone, v. 289 

m 

Joint Damage.2 — 10. Where the damage 
was joint, the parties injured may sue in 
case for maintenance. Peehell y. Watson^ 

yiii. 691 



III. FOBM. 

1. Either trespass or case will lie for 
criminal conyersation or seduction. Cluim- 
berlain y. Hazlewood, y. 517 

[See other instances, WelU t. Ody, i. 458, 
462 ; and as to case or assumpsit, Winterboiiom 
▼. Wright, X, 114,115.] 

2. For taking the wrong person in exe- 
cution, trespass, not case, lies. Davies y. 
Jenkins, xi. 754 



ADMINISTRATION. 

See Executor and Administrator. 

Bona NotabUia where there is a Policy of 
Insurance.'] — Coyenant on a policy of in- 
surance under seal, whereby three of the 
directors of the insurance company did or- 
der, direct, and appoint that, if T. S., the in- 
sured, should die &c., the capital, stock and 
funds of the company should stand charged 
and be liable to pay to the executors, ad- 
ministrators, ana assigns of the said T. S., 
within three calendar months after his de- 
cease should be certified, the sum of 500/. 
The insured died in the diocese of Exeter, 
and the policy was in that diocese at the 
time of nis death: — Held, that a probate 
from the diocesan court of Exeter was suf- 
ficient to enable the executors to recoyer on 
the policy, though the defendants resided, 
and all the stock and funds of the company 
were situate, in the diocese of London. 
Qurn^ y. Rawlins^ ii. 87 



ADMINISTRATOR. 
See Executor ; and Fotier y. Bates, xii. 226 



ADMISSIBILITY OF EVIDENCE. 

1. All questions respecting the admissi- 
bilit}' of eyidenoe, such as competency, 
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stamp, dyinff declarations, &c., are to be 
determined by the judge, who ought to 
receiye that eyidence and decide upon it 
without any reference to the jury. Bart' 
leu y. Smith, xi. 485 

Time to objects — 2. Where a document 
has been put in by one of the parties in a 
cause, ana portions of it haye been read at 
the instance of the opposite counsel, he is 
then too late to object to its admiasibility. 
Layboum y. Crisp, iy. 320 

[See Field y. Woodu, 7 Ad. & £U. 114.] 



ADMISSIONS. 

I. In Pleadings. 
II. As Evidbncb. 

I. In PlbadinoSi 
{See Payment into Court, 2). 

1. An admission on the face of one plea 
cannot be made use of to proye or disproye 
another plea. But where it appears from 
the whole conduct of a cause, that a par- 
ticular fact is admitted between the par- 
ties, the jury haye a right to draw the same 
conclusion as to that fact as if it had been 
proyed in eyidence, and to draw such con- 
clusion as to all the issues on the record. 
And the Court refused to grant a new trial, 
on the ^und that the judge had stated 
to the jury a fiict so admitted between 
the parties as being admitted on the re- 
cord, and applied such supposed admis- 
sion in support of another lasue. Stracy 
y. Blake, i. 168 

[^ee. Bolton y. Sherman, ii. 403.] 

2. An admission of a fact on the record, 
amounts merely to a waiyer of requiring 
proof of that fact ; but if the other party 
seeks to haye any inference drawn by the 
jury from the fact so admitted, he must 
proye it like any other fiict. Edmunds y. 
Groves, ii. 642 

3. A plea, denying a particular fiict al- 
leged in the declaration, does not admit 
otner immaterial allegations in the de- 
claration. QueBre, whether it admits the 
other material allegations, so as that they 
may be taken as facts to go to the jury. 
Declaration in assumpsit stated, that the 
defendants were the owners of a vessel 
lying in a certain riyer, and bound to Li- 
verpool ; that the plaintiff caused to be 
shipped on board her a quantity of pota- 
toes, to be safely carried by the defendants 
as owners of the said vessel to Liverpool ; 
and, in consideration thereof, and of certain 
freight, the defendants promised the plain- 
tiff to take proper care of, and safely cany 



ADMISSIONS. 
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the said goods €u aforesaid, with a hreach, 
that, through the defendant's negligence, 
they were damaged. Plea, non-assumpee- 
mni i-^Heldy that the ownerahip of the 
defendants was not admitted hy the plea. 
V. Davison^ iii. 179 



4. Where a material fact alleged in 
pleading is not traversed by the subsequent 
pleading, it is not, therefore, admitted as a 
met, so as to dispense with proof of it before 
the jury. To a declaration in assumpsit by 
indorsee against maker of a promissory note, 
the defendant pleaded, that the note was 
indorsed and delivered to the plaintiff by 
his indorser, in violation of goo^i faith, and 
in fraud and contempt of an order for re- 
ferring the claim of tnat indorser to arbi- 
tration ; and that the plaintiff took the 
note with full knowledge of the premises. 
The plaintiff replied, that he had not, when 
he took the note, any knowledge of the pre- 
mises in the plea mentioned. Issue there- 
on : — Held^ that, upon these pleadings the 
defendant was bound to begin at the trial, 
and to prove the plaintiff's knowledge of 
the fraud ; and that the plaintiff was not 
bound in the firat instance to prove consi- 
deration given for the indorsement to him. 
Smith V. Martin, ix. 304 

J^ect of New Au%gwmenJtr^--h, Trespass 
for breaking and entering the plaintiff's 
dwelling-house, and taking away certain 
goods. Plea, that one W. F., before the 
said time when &c., held a certain dwell- 
ing-house as tenant to the defendant at 
the rent of 8/. ; and that just before the said 
time when &c., the sum of 8/. of the rent 
aforesaid was due from the said W. F. to 
the defendant; and that afterwards, and 
within thirty days next before the said time 
when &c., the said W. F. fraudulently and 
clandestinely carried and conveyed away 
his goods, to prevent the defendant from 
distraining the same, to the dwelling-house 
of the plaintiff, without leaving; any other 
goods sufficient to satisfy the said arrears of 
rent, whereon the defendant could distrain ; 
that the defendant reouested the plaintiff 
to aUow him to searcn his house for the 
goods so clandestinely removed, which the 
plaintiff refused to do ; and that there- 
upon he the defendant obtained a search- 
warrant from a justice, &c., under and by 
virtue of which he entered the plaintiff s 
dwelling* house for the purpose of search- 
ing for the said goods, whicn was the tres- 
TO88 of which the plaintiff complained. 
The plaintiff new assigned that the action 
was brought, not for the trespass in the plea 
mentioned, but for breaking and entering 
the house on another and different occa- 
sion, and at another and different part of 
11 



the same day. The defendant pleaded to 
the new assignment, that W. F. was his 
tenant, at the rent of 8/.,and that 8/., for one 
year's rent, was in arrear ; that W. F. had 
fraudulently removed his goods, to prevent 
a distress, to the plaintiff's house ; therefore, 
he entered to take them; to which the plain- 
tiff replied, de injuria. At the trial, it was 
proved that W. F.'s goods had been fraud- 
ulently removed to the plaintiff's house, to 
avoid the distress ; but no evidence was 
given of any demise at the rent stated, or of 
the rent in arrear : — Htld, that these facts 
were not admitted by the new assignment, 
and ought to have been proved. Norman 
V. Weseombe, ii. 349 

[SeeDofu? V. Kingwoie, vi. 197 — per Parke, 
B.] 

6. In pleadings, a party may avail him- 
self of admissions or statements of parti- 
cular facts in the pleadings of the opposite 
party, and one pleading may be cured by 
admissions in another, although the latter 
may have been demurred to. Ifyde v. 
Watts, xii. 254 

[That is for the purposes of pleading, but not 
as evidence : Ktught v. M*DowaU, 12 Ad. & 
E. 442 ; see also Oould v. Oliver, 2 M. & G. 
234. In Bingham v. Stanley, 2 Q. B. 117, the 
Court said, that an admission on the pleadings 
was an admission ' ' for all purposes of the ca use ;" 
but in Robint v. Maidstone {Lord), 4 a. B. 81 1 , 
816, this was qualified, and an admission stated 
to be only " for all purposes regarding the issue 
arising from that pleading." This is in ac- 
cordance with Bonzi v. Stewart, 4 M. & 6. 
295, and the effect is to preclude evidence being 
offered to disprove' the allegation so admitted ; 
but such admission does not entitle the opposite 
counsel to a reply, {Gale v. Lewis, 11 Jur. 730, 
per Paiteson, J.), and is unavailable when a 
verdict has been found upon the material facts 
traversed, (see Feam v. Aliea, 7 M. & 6. 513, 
518), and cannot be used in a subsequent action 
by way of estoppel : Carter v. James, xiii. 137. 
For instances of admission, see infra, Mali- 
cious Abrkst, 2, and vi. 410.] 



II. As Evidence. 

Ejfeet of as Evidence,'] — 1. A parol ad- 
mission by a party to a suit is always re- 
ceivable in evidence against him, although 
it relate to the contents of a deed or other 
written instrument ; and even though its 
contents be directly in issue in the cause. 
Shtterie v. Poolty, vi. 664 

IBloxam v. Elsie, 1 C. & P. 558, overruled. 
This doctrine is commented upon in Taylor on 
Evidence, i. 293, 294.] 

2. In an action for goods sold and de- 
livered, and on an account stated, a parol 
admission of the debt b}' the defendant is 
evidence under the account stated, though 
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it appears that there was a written agree- 
ment relating to the goods. And (per 
Parke, B.) the defendant's own admission 
is always evidence against him, though it 
refera to the matter of a written agreement. 
NewhaU v. HoUy vi. 602 

By Party to whom a Matter of Fact is re- 
ferred,'] — 3. A horse having heen killed by 
falling down an old shaft of a mine which 
had not been sufficiently covered over, the 
owner of the horse charged a person, who 
was in the possession of a mine near to the 
spot with being also in possession of that 
shaft. The latter denied that the shaft was 
his, bnt said, that if a miners' jury were 
called, and they shoald say that the shaft 
was his, he would pay for the horse. A 
miners' jury was accordingly cedled, and 
they found in writing that the shaft was 
his : — Heldy that this finding of the jury, 
coupled with his declaration, was admissi- 
ble m evidence against him in an action on 
the case to recover compensation for the 
loss of the horse : — Held, also, that as the 
document in question did not, on the face 
of it, appear to be an award, it need not be 
stamped as an award. Sybray v. White, 

i. 435 

Mfide for the Purposes of Trial may be 
used at a second THaL'] — 4. In an action 
on a bond, to which the defendant had 
pleaded non est factum, the judffe made it 
one of the terms of an order to cnange the 
venue, that the defendant should admit 
the handwriting of the attesting witness 
on the trial of the cause. The cause was 
tried, and the plaintiff obtained a verdict, 
which the Court afterwards set aside, and 
granted a new trial on payment of costs, 
giving the defendant leave to amend the 
oyer and set out the condition more fully, 
which was accordingly done ; and the de- 
fendant then pleaded a special plea, alleg- 
ing, that the condition nad been altered 
since the execution of the bond : — Held, 
that the plaintiff was entitled to use the 
admission contained in the judge's order on 
the second trial, and that it was binding on 
the defendant. Langley v. Earl of Oxford, 

i. 508 



ADMISSION OF DOCUMENTS. 

Notice for the Purposes of Costs,] — 1. The 
rule of 11. T., 4 Will. 4, s. 20, extends to 
every document which a party proposes to 
adduce in evidence, and is not confined to 
documents in his custody or control. Rut" 
ter V. Chapman, viii. 388 

Costs of proving Document after Notice to 
admit and inspect,"] — 2. In an action by the 
12 



coroner of the county of Lancaster for dis- 
turbance in his office, the plea set forth a 
charter ^nted by the Crown to the bo- 
rough ot Manchester, pursuant to the stat. 
1 Vict. c. 78, s. 49 ; and the issue in the 
cause was, whether the petition for such 
charter was the petition of the inhabitant 
householders of the borough, and whether 
the charter was accepted by them. The 
defendant had witnesses in attendance at 
the trial to prove the genuineness of the 
signatures to the original charter, which 
was lodged at the Privy Council office : — 
Held^ tnat the charter was a document 
which the defendant ought to give a notice 
to admit and inspect, within the rule of 
H. T., 4 Will. 4, 8. 20, and that, not hav- 
ing done so, he was not entitled to the 
costs of the witnesses above mentioned. 
lb, 

3. A party who proposes to adduce in 
evidence a document at the trial is bound 
in every case, in order to entitle himself to 
the costs of proving it, to give a notice to 
admit, under R. 20 of H. T., 4 Will. 4, to 
afford the other party an opportunity of 
admitting it, notwithstanding the docu- 
ment is put in issue on the pleadings, and 
although, on application to tne attorney on 
the other side, he had refused to make the 
admission, on the ground that the docu- 
ment was a forgery. Spencer v. Barcugh, 

is. 425 

Construction of Judges Order.]-^, A 
judge's order for the admission of docu- 
ments in evidence, referred to a notice 
served by the defendant's attorney, dated 
4th March, 1845. The notice produced 
was dated the 1st March, but the plaintiff's 
attorney stated that it was the only notice 
served in the cause :— Held, sufficient. 
Bittleston v. Cooper, xiv. 399 



ADVERSE POSSESSION. 

See Limitation, Statute of. III. 

By the 3 & 4 Will. 4, c. 27, ss. 2, 3, the 
doctrine of non-adverse possession is done 
away with, except in the cases provided 
for by 8. 15 ; and an ejectment must be 
brought within twenty years after the ori- 
ginaf right of entry of the plaintiff (or of 
the party under whom he claims) accrued, 
whatever be the nature of the defendant's 
possession. Nepeanv. Doe A, Knight, ii.894 

[In Exchequer Chamber.] 



ADVERTISEMENT. 
See Reward. 
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ADVOWSON. 

See Sequestration. 

Convevance of manor prim& facie in- 
dndes adYowson ; but the advowson may 
be severed either by conveyance without 
the manor or of the manor alone. Mcse- 
ky V. MoUmx^ X. 544 



AFFIDAVIT. 

See Abatement^ 13.— Affidavit to hold 
TO baiIm — Arrest, III. — Distrikoas, — 
Exchequer. — Jury, 4. — Witness^ II. 1 . 



I. Title. 
II. Description of Parties. 

III. Jurat. 

IV. Other Points. 



I. Title. 

See Arrest, III. 4. — Baii^ II. 

1. The affidavit was in titled '* In the Ex- 
chequer:" — Heidy sufficient; it appearing 
by the jurat to be sworn before an officer 
on the plea side of the court. Hands v. 
CkmenUf xi. 816 

AgainH Attorney,'] — 2- The affidavits to 
ground an application to strike an attorney 
off the roll for misconduct in a cause may 
be intitled in the cause, though judgment 
has been obtained in it. Stephens v. Hill^ 

X. 28 

[They may also be intitled in the Court only : 
Ex parte Randall, 17 L. J., Q. B., 232]. 

On Rule for Attachment,'] — 3. An at- 
tachment may be said to be granted when 
the rule for the attachment is obtained, 
and after that the proceedings are on the 
Crown side of the Court, and affidavits in 
the matter are properly intitled ' Rex v. 

The Sheriff of / Rex v. The Sheriff 

of Middlesex, ii. 107 

Variance from Writ,'\—A. The defend- 
ant, whoee real name was Henry R., was 
described in the writ of summons, and dis- 
tringas thereon, as Himiphrev D. R. On 
an application to set aside the distringas, 
he intitled his affidavit in the cause, '* B. 
T, Humphrey D. R., sued as Henry R. :" — 
Held incorrect, there being no such cause 
until appearance. Borthtoick v. Ravens- 
en^, V. 31 

[See note, infra.] 

5. Where the writ of summons described 
the defendant as " Frederick C. Proeser," 
an affidavit sworn by him in support of a 
13 



rule for setting aside the jadfi;ment for ir- 
regularity, the title of which described him 
as ^'Frederick Coulston Prosser" (his real 
name), was held irregular. Sims v. Pros- 



ser. 



XV. 151 



7%tle,'] — 6. A defendant was called, in the 
writ of summons, " W. W. Kilpin." He 
entered an appearance as ** Wilnam Wells 
Kilpin, suea as W. W. Kilpin.'* In the 
title of an affidavit in support of a rule for 
judgment as in case of a nonsuit, he was 
described as « William WeUs Kilpin :"— 
Heldj that the affidavit was well intitled. 
Lomax v. Kilpin, xvi. 94 

[In Jones v. Eldridge, 4 M. & 6. 266, the 
writ was against C. E. The affidavits were held 
rightly intitled as " A. B. v. C. D. E. sued as 
C. E." In Belcher v. Gondered, 4 Dowl. & L. 
804, where J. G. had been described in the writ 
as H. 6., and a person named H. G. had ap- 
peared, on motion to set aside appearance, held, 
that the affidavits were right as " B. v. J. G. 
saed as H. G.;" and Jones v. Eldridge was 
followed. In Taffff v. SimmondSt 4 Dowl. & 
L. 582, ErlSf J., Iteld, that where J. S. and W. 
H. were sued, the affidarit was wrongly in« 
titled " Between M. T. and J. S. and W. P., 
miscalled W. H.," defendants, distingoishing 
Jones V. Eldridge^ because the defendant had 
not appeared. But in Dunn v. Hodson, 1 
Dowl. & L. 204, Jonee v. Eldridge was fol- 
lowed by Wightman, J., although defendant had 
appeared.] 

Variance,'} — 7. An affidavit on which a 
rule for judgment as in case of a nonsuit 
was founded, was intitled ** Between J. S., 
plaintiff, and G. J., defendant." The affi- 
davit in answer to the rule stated, that 
there were two G. J.*s,and that all former 
proceedings in the cause were intitled 
" J. S. V. G. J. the elder '/'—Held, that the 
affidavit was sufficient. Singleton v. John- 
son, ix. 67 

[So a writ against A. B. means primA fade A. 
B. the elder : Jarmain y. Hooper, 6 M. & G. 
827.] 

Execution out of Cknmty Palatine,"] — 8. 
On an application for leave to issue execu- 
tion on a judgment in the Court of Com- 
mon Pleas at Lancaster, the affidavit must 
be intitled in the superior court. Wigden 
V. Birt, ix. 60 



II. Description of Parties. 

1 . An affidavit by ** A. B., of &c., the 
plaintiff (or defendant) in this cause,*' is 
sufficient, without any further addition. 
Angel v. Hder, v. 163 

2. An affidavit commencing in these 
terms, " R. J., late of the city of W., vie- 
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tualler, but now of &c.," without any fur- 
ther addition : — Held sufficient. Angd v. 
Ihler^ Y. 163 

3. An affidavit described the deponent 
as "Edward Charles Pownall,'* but the 
signature to it was " Charles Edward Pow- 
nall :*' — Heldy that this was no objection. 
Hands v. demerits^ xi. 816 

4. An affidavit will be rejected which 
does not contain the proper additions of all 
the deponents, and the rule obtained there- 
on discharged with costs. CMett v. Old- 
^Idy xvi. 469 



III. Jurat. 

1. The jurat of an affidavit was as fol- 
lows: — "Sworn, &c., at my chambers, 
Rolls-gardens, Chancery-lane, this 19th 
day of November, 1844. E. H. Alderson :" 
— Held sufficient^ and that it need not 
state that it was sworn before the judge. 
JEmp^ V. Kinfff xiii. 619 

[sworn in Court before E. V. W. (the judge's 
signatare) ii sufficient : Thome v. Jackson, 3 
C. B. 661. Sworn at the judge's chamber, Ser- 
jeant's-inn, Chanoery-laney in the county of 
Middleaez, is sufficient : Hemsworth ▼. BrUaa^ 1 
C. B. 131, 135. But the omission of " before 
me," in an affidavit before a commissioner, would 
be fatal : Reg, v. Norbury, 2 New Sos. Cas. 
344; 6 Q. B. 534.] 

2. An affidavit, intitled in the proper 
court, and purporting to be sworn before 
A. B., " a commissioner,'* &c., is suffi- 
cient : the jurat need not state that he is 
a commissioner for taking affidavits in that 
court. Burdekin v. Potter, ix. 13 

3. The jurat of an affidavit was in the 
following form: — "Sworn before me, J, 
E. S., ^ commission:^* — Held sufficient. 
Fairbrass v. Pettity xii. 463 

lAcc, Hopkins v. Pledger, 1 Dowl. & L. 
109.] 

4. A rule obtained upon an affidavit, 
which, in the jurat, was stated to be 
sworn before " J. L., a Master Extraor- 
dinary in the High Court of Chancery," 
was for this defect discharged with costs. 
Frost V. Hayward, x. 673 

JErasure,'] — 6. The jurat of an affidavit 
is not vitiated by the erasure of words 
which form no necessary part of the jurat, 
and might be separated from it without 
altering the sense. Dawson v. Wills, x. 662 

[The words erased were " a commbrioner for 
taking affidavits in this court," and the whole 
was re-written on the back of the page. In 
Chambers ▼. Bernard, 9 Dowl. P. C. 557» where 
the date was erased, and a fresh one put, the 
affidavit was rejected by Coleridge, J.] 
14 



Costs,'^ — 6. "Where a rule haa been ob- 
tained on an affidavit, the jurat of which 
is defective, in not containmg the names 
of the respective deponents sworn, pur- 
suant to the rules of this Court, Mich., 37 
Geo. 3, and Trin., 1 Greo. 4, the Court 
will discharge the rule with costs. Cobbett 
V. Oldfield, xvi. 469 

7. A rule obtained on an affidavit, the 
jurat of which is without date, will here- 
idfter be discharged with costs. BlackweU 
V. AUm^ vii. 146 



IV. Other Points. 

WTien filed may be used by either SideJ] 
— 1. Where a rule is enlarged from one 
term to another, and the rule states that 
affidavits to be used on shewing cause are 
to be filed by a certain day before the term, 
if affidavits are filed accordingly, and the 
other party takes office-copies of them, the 
latter has a right to use them, although 
the {Mirty filing them may not be desirous 
of doing so. Price v. Hayman, iv. 8 

[A rme may be used in the same cause for a 
different purpose. See Chambers v. Briant, 2 
Dowl., N. S., 671.] 

Usinff Affidavit sworn on former Bule.] 
— 2. A party shewing cause against a rule 
has a right to read an affidavit of his filed 
in court, which was made in support of a 
former application for a rule involving the 
same question, and of which the other side 
took an office-copy. Ryan v. Smith, ix. 223 

ISee Arbkst, III. 14.] 

Formal Obfectian toaivedby shewing Cause,'] 
— 3. Where, on shewing cause against a 
rule for setting aside an attachment against 
the sheriff on payment of costs, the only 
question made was, whether the bail-bond 
should stand aa a security, and the Court 
made the rule absolute with that term, 
but the plaintiff subsequently discovered 
that an error had been made in the dates, 
and that he was not entitled to have the 
bail-bond stand as a security : — Held, that 
he could not then urge a formal objection 
to the affidavits on which the rule was 
obtained. Langton v. Viney, i. 479 

As to Evidence at TVui/.]— 4. Where a 
new trial is moved for in a case tried 
before the sheriff &c., on a writ of trial 
on an affidavit verifying the sheriff's notes, 
affidavits are admissible on the other side 
of evidence given at the trial, which does 
not appear on the notes. Lill^ v. John- 
son, ii. 386 

[But see contrk. Coles v. Bulman, T. T., 
1848, C. P.] 



AFFIDAVIT TO HOLD TO BAIL. 



AGENT. 



AFFIDAVIT TO HOLD TO BAIL. 

See Affidayit. — Arrest. — Bail. 

On Bill of Exchange.']'-'!. Affidavit to 
hold to bail stated the defendant to be in- 
debted on a promissory note, made by him, 
delivered to F., and indorsed by F. to the 
plaintiff. The declaration was on a note 
made by the defendant, delivered to F., 
indorsed by F. to £., and b^ £. to the 
plaintiff: — Held not a material variance. 
Litce V. Irvifiy iii. 27 

2. An affidavit of debt, for principal and 
interest on a bill of exchange drawn and 
aooented by the defendant, and payable to 
the deponent at a day past, &c., is suffi- 
cient, although it does not state who is the 
drawer. Harrieon v. Ri^^ iii. 66 

3. SemhUy that in an affidavit to hold to 
bail, by the holder against the drawer of a 
bill of exchange, it is not sufficient to state 
in general terms that the acceptor made 
default in payment of the biU, but that such 
a de&ult must be shewn as renders the 
drawer liable, viz. a refusal to pay on pre- 
sentment. Caunee v. Rigby, iii. 67 

4. An affidavit of debt in an action by 
the indorsee against the drawer or indorser 
of a bill of exchange must shew a default 
by the acceptor. Vrosby v. Clarke^ i. 296 

[Aee, Buekwwth v. Levy, 1 Dowl. P. C. 211 ; 
CroM V. Morgan, Id. 122 ; Banting v. Jadie, 
Id. 445 ; contri, Weedon v. Medley, 2 Dowl. 
P. C. 689 ; Irving v. Heaton, 4 Dowl. P. C. 
638.] 

Baianee of Aecownt,'] — 5. An affidavit to 
hold to bail, statinjc the defendant to be 
indebted to the plaintiff in 22/., on *' the 
balance of an account for goods sold and 
delivered by the plaintiff to the defend- 
ant : " — Held sufficient, without stating 
that it was an account stated between the 
parties. Kenrick v. Daviee, ix. 22 

For Partnership Claim,'] — 6. An affida- 
vit of debt, for money lent by the plaintiff 
and his late co-partners C. and D., is in- 
sufficient, inasmuch as it does not shew 
that C. and D. were dead. MorrM v. 
Parker^ iii. 66 

ForHireofBerih.1^7. An affidavit of 
debt stated the defendant to be indebted to 
the plaintiffs in 40/. for the hire of a berth 
on board a vessel of the plaintiffs, let 
by the plaintiffs to the defendant at his 
request: — Held sufficient. Skepherd v. 
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In Caee^ Statement of belief, "V-^. An affi- 
davit, in order to obtain a judge's order to 
arrest a defendant in an action on the case, 
15 



was made by the plaintiff's attorney, and 
stated that tne defendant was tenant to the 
plaintiff of a shop and premises of the value 
of 80/. per annum ; that the defendant had 
commenced, on a day stated (thirteen days 
before), and since continued pulling down 
and destroying the upper part of the pre- 
mises, and had already committed waste to 
the amount, as the deponent was informed 
and believed, of 63/. : — Held sufficient. 
Hodgson v. Doioelly iii. 284 

Divisibility,] — 9. If an affidavit be good, 
as to one distinct sum stated in it, and this 
be an arrestable amount, it is no objection 
that it is bad as to another sum stated in 
it, unless it appears that process was issued 
for the whole amount, and not for the for- 
mer sum only. Caunee v. Riff by, iii. 67 

[Where an affidavit stated, that the defendant 
was indebted to the plaintiff in a certain sum on 
a bill of exchange for rach an amoant, and for 
money lent, interest, 8cc., without shewing that 
the interest was payable nnder a contract : — 
Held not sufficient. Neale v. Snouleten, 2 C. 
B. 320. But the point of divisibility was not 
taken.] 

Waiter,] — 10. A defendant does not 
waive a defect in the affidavit to hold to 
bail, by applying for particulars, or de- 
manding a declaration. Hodgson v, Dowell, 

iii. 284 

Title of Court added afterwards,]—!!. 
Where an affidavit of debt was sworn in 
Ireland, before a commissioner of the Com- 
mon Pleas and Exchequer: — Held, that 
the titie of the court need not be prefixed 
to the affidavit when sworn ; but that the 
affidavit might be taken before such com- 
missioner to be afterwards intitled and used 
in either court. Perse v. Browning, i. 862 

Where sworn in Scotland,] — 12. An affi- 
davit to hold to bail, not intitled in any 
court, but sworn in ScoUand before a com- 
missioner, who states himself to be a com- 
missioner by virtue of a commission from 
the Courts of Common Pleas and Exche- 
quer, is sufficient. White v. Imng, ii. 127 



AGENT. 

See Action. — Factor. — False Represen- 
tation. — Freight. — Husband and 
Wife. — Insurance. — Money had and 
RECEIVED. — Partner. — Principal and 
Agent. — Railway. 

1. A town agent conducting the cause in 
the court above, is an attorney within the 
meaning of the Reg. Gen. of the 27th of 
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May, 1840, so that a demand of costs from 
him is sufficient. Thompson v. BiUingy 

xi. 361 

[A a to the relationship between town agent 

and client of country attorney, see Hanley y. 

GcuMtm, 11 Jnr. 1088; and Robbing r. Heathy 

12 Jar. 158 ; 17 L. J., Q. B., 78.] 



AGISTMENT. 
See Lien. 



AGREEMENT. 

See Amendment. — Assumpsit. — Condition. 
— Contract. — Executor and Adminis- 
trator. — Illegality. — Lease. — Re- 
straint OF Trade. — Variance. 



I. Construction. 
II. Stamp. 



I. Construction. 

Illegality will not he presumed,'] — 1. De- 
claration in assumpsit stated, that J. D. 
was indebted to the plaintiff in 280/., and 
the plaintiff had commenced an action 
against him to recover it, which was pend- 
ing; and that, in consideration that the 

flaintiff would accept and receive from J. 
>. 30/. in cash, and ten promissory notes 
for 26/. each, payable at different dates, on 
account of the said sum of 280/., in dis- 
charge of the action, and would forbear 
and give day of payment to J. D. until 
the notes should respectively become due, 
the defendant promised the plaintifl^ that 
if any of them should be returned dis- 
honoured, and should remain unpaid for 
three days, and if the plaintiff should 
thereupon issue a ca. sa. against J. D., the 
defendant would surrender J. D. into the 
custody of the sheriff, &c., so that he might 
be arrested on such ca. sa. ; and, in default 
of so doing, he, the defendant, would pay 
the plaintiff the amount of any of the said 

Sromissory notes, as they should become 
ue : — Meld, on demurrer, that the agree- 
ment was not necessarily illegal, since it 
must be assumed that the defendant would 
obtain the arrest of J. D. by lawful means, 
as by his consent, or for a debt due to him- 
self. Leuds V. DavisoHy iv. 654 

Statement of Parties,'] — 2. By ap^eement, 
not under seal, between the plaintiff and 
A., B., and C. of the one part, and the de- 
fendants of the other part, reciting that 
the plaintiff had obtained a patent for an 
improvement in furnaces, and was solely 
16 



interested in another patent invention; 
that the plaintiff and A. had obtained a 
patent for another invention, the plaintiff 
and B. for another, and the plaintiff and 
C. for another: it was agreed oetween the 
said parties, that, for the considerations 
therein mentioned, it should be law^l for 
the defendants exclusively to use, manu- 
facture, and sell any or all of the said pa- 
tent inventions vdtnin certain limits, dur- 
ing the continuance of the several patents, 
on certain terms, viz. that an office and 
warehouse should be prepared for the sale 
of articles connected with the inventions, 
and that books of account of the sale of each 
of the inventions should be kept there by 
the defendants, and be open at all times to 
the inspection of the parties thereto, of the 
first part; and the defendants should pay 
to the plaintiff 400/. a-year, as a considera- 
tion for the license for the sale, &c. of all 
the aforesaid patents, and that such sum 
should be charged as a payment by the 
defendants in their books oi account; that 
they should pay A. a certain rateable sum 
on all machmes used, &c. on his patent 
principle; that they should also pay the 
plaintiff a moiety of the net profit to 
arise from all the said inventions, (except 
those in which B. and C. were interested;; 
to the plaintiff and B. two-thirds of the 
net pronts to arise from theirs; and it was 
agreed that either of the parties might de- 
termine the agreement at the end of five, 
seven, or ten years. In an action on this 
agreement, by the plaintiff alone, to reco- 
ver a half-yearly payment of the 400/., the 
defendants set out the plaintiff's patent for 
the improvement in furnaces, and pleaded 
that it was not, at the time of the grant, 
a new invention as to the public use there- 
of in England, whereby the grant was 
void, which the plaintiff, at the time of 
the making the agreement, well knew: — 
Heldj in error, that the declaration was 
bad on the ground of variance, inasmuch 
as it stated Uie agreement to be m^de be- 
tween the plaintiff and the defendants; 
whereas there were other parties to it of 
the first part, besides the plaintiff, from 
whom the consideration for the defendants^ 
promise moved as well as from the plain- 
tiff: — Heldf also, that the plea was a bar 
to the action. Chanter v. Leese^ y. 698 
Sembhy that the action ougnt to have 
been jointly brought by all the parties to 
the agreement of the first part. Jb, 

What amounts to new Aareement — 
iS^amp.^ — 3. The declaration atleged that 
the plamtiff was lawfully possessed of a 
house for the residue of a term of six years, 
and of certain goods, furniture, &c. there- 
in, and that the plaintiff agreed to assign 
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ihe lease of the house to the defendant at a 
eertain price, and the farniture, &c. at a 
Talnation, poeseasion to be delivered on a 
certain day ; and averred that she was, from 
the time of making the agreement, ready 
and willing to assign her interest in the 
house, and to deliver up possession of the 
goods at a fair appnusement. The defend- 
ant pleaded pleas traversing the readiness 
and willingness to assign the interest in the 
honse, and to deliver up the furniture. It 
was proved at the trial that the greater part 
of the house and furniture were destroyed by 
fire shortly after the agreement, and before 
the time for its completion. The agreement 
provided that either party making default 
should pay to the other 600/. as hquidated 
damages. After making the agreement, 
but before the day for its completion ar- 
rived, the parties agreed, by an indorse- 
ment on the former agreement, to enlarge 
the time for its performance for a few 
days : — HMy that this amounted to a fresh 
agreement. But, ^uasrey whether it was an 
agreement, the subject-matter whereof was 
of the value of 20/., so as to require afresh 
stamp. Bacon v. Simpton, iii. 78 

Stating Effect of.'y~6. Declaration set 
out the agreement in terms ; it contained 
words of present demise for fourteen years, 
but stipulated also for the execution of a 
future lease : — Htldy that the declaration 
need not allege expressly what the agree- 
ment amounted to in law, whether it was 
an actual demise, or only an agreement for 
a demise. Price v. Williams, i. 6 



II. Stamp. 

See Appropriatiok, 1. 

Hule as to what is an AffreementJ] — 1. 
^ Such memorandums only require to be 
stamped as would be evidence against both 
the contracting parties, (Per Erskine^ J., 
in Vaughton v. Sriney 1 M. & G. 559 ) ; though 
I incline to think that the more correct de- 
finition is that which is attributed to me, 
and I have no doubt correctly, in the case 
oiBeeehingy.TFesthrooky{S^.&W.41i)y 
namely, that a written instrument, to come 
within the terms of this clause of the Stamp 
Act, must have been made with the inten- 
tion of containing in itself the terms of an 
weement between the parties." — Per 
Parke, B. Knight v. Barter, xvi. 70 

Rule as to ValueJ] — 2. It must appear 
on the face of the instrument, or with re- 
ference to the subject-matter be capable of 
being ascertained, that the agreement was 
of the value of 20/, at the time it was en- 
rol- xn. 



tered into.— Per Parhe, B. Taylor v. 
Steele, xvi. 668 

Evidence of a Contract, what «.]— 3. In 
an action for board and lodging supplied 
to an illegitimate child of the defendant^ 
letters of the defendant, containing pro- 
mises to remit money to the plaintiff, and 
making excuses for not having done so, 
were held not to require an agreement 
stamp as being ** evidence of a contract," 
withm the meaning of those words in the 
Stomp Act, 66 Geo. 3, c. 184, Sched. Part 
1, tit. ** Agreement." Beeching v. West- 
brook, viii. 411 

4. Notice being given to the plaintiff of 
a call on certain mining shares which he 
had transferred to the defendant, his attor- 
ney wrote to the defendant's attorney to 
inquire whether the defendant was desirous 
of avoiding a forfeiture of the shares, by 
authorising the plaintiff to pay the amount 
of the call. The defendant's attorn^ wrote 
in reply, authorising the plaintiff to pay 
the call i-^Heldy that these letters were not 
a contract, or evidence of a contract, and 
did not require a stamp. Parker v. 2>t«- 
hois, i.flO 

Use for collateral Pwyoffe.]— 5. A., B., 
and C. make a joint and several promis- 
sory note for 100/., payable to the plain- 
tifis, trustees of a banking company, or 
their order on demand. A memorandum 
indorsed on the note at the same time, 
signed by A., B., and C, stated that the 
note was ^ven to secure floating advances 
made by the company to A., from the re- 
spective times when such advances had 
been or might be made, together with com- 
mission, &c., not exceeding in the whole, 
at any one time, the sum of 100/. In an 
action by the payees of the note against C, 
to which he pleaded the Stotute of Limito- 
tions, the plamtiffs proved payments by A., 
in reduction of the floating balance, within 
six years, and sought to use the memoran- 
dum indoi'sed on the note to shew that such 
payments had reference to the note : — Held, 
that it could not be read in evidence with- 
out an agreement stamp. Cholmelty v. 
Darl^, xiv. 344 

Value dn>end8 upon the Matter of the 
Agreement.j'—Q, In an action of trover to 
recover the value of certoin barrels of ale, 
the following instrument was received in 
evidence on behalf of the plaintiff : ** Me- 
morandum. Mr. W. B. (the plaintiff) has 
left in the cellar, at &c., seventy-two bar- 
rels containing ale, in Mr. H.'s casks, which 
I agree to allow Mr. fl. to toke from my 
cellar at any time within three months 
from this date, by receiving one day's no- 

00 
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tice ; and if left in the cellar beyond that 
time, Mr. B., or Mr. H., or whom it may 
concern, to pay rent or warehouse-room for 
the same. Dated this 4th day of August, 
1842. J. S." (the defendant) i^Held^ihai 
this was properly receivea in endenoe 
without a stamp, although the value of the 
goods exceeded 20/., the amount of rent j^if 
any) being less. Baldwin y. AUager^ xui. 

d65 

As to SdU of Serip,'\—^ . Scrip in a rail- 
way company are not goods, wares, or mer- 
chandise within the exemption in the 
Stamp Act, 55 Geo. 3, c. 184, Sched., Pt. 
9, tit. **A^eement." 

In the morning of a day, the defendant 
gave the plaintiff a verbal order for fifty 
shares in a railway com pany • In the after- 
noon of the same day, tne defendant signed 
a memorandum, that he had bought of the 
plaintiff fifty shares in the company, at 10/. 
a share; which memorandum was nanded 
to the plaintiff: — Held^ that it required 
an agreement stamp, KnigM v. Barber^ 

xvi.66 

PocumerU not amoumiing to Agreement.^-* 
8. The following document was given in 
evidence by a defendant in replevin, in sup- 

Sort of his right to distrain as bailiff of 
. W, : — " I, J, W., of &c., having on the 
7th of October, 1848, borrowed from J. P. 
(the defendant) 300/., did then pledge with 
nim certain title-deeds of houses in T.^ in 
order to secure to him 300/. with interest. 
I did then authorise J. P. to receive the 
rents of the said houses during my ri^ht 
and interest therein ; and I hereby confirm 
and make valid all acts, distresses^ &c., par- 
ticularly a distress on W. P. (the plaintiff), 
tenant of one of the said houses^ by the 
said J. P.y and other proceedinss made or 
taken, or to be made or taken, by the said 
J. P., to the end that the rents and profits 
of the said houses mav be received and 
taken by the said J. P. during all my estate 
and interest. (Signed) J. W^i—Held, 
that this document did not require a stamp, 
either as an agreement aocomDanied with a 
deposit of title-deeds for making a mort- 
gage, or as an authority to distrain, or as 
an a^ement. I^le v. Partridgey xv. 20 

9. An instrument in these terms: ''I 
hereby certify that I remain in the house, 
No. 3, Swinton-street, belonging to W. 6., 
on sufferance only, and agree to give him 
immediate possession at any time he may 
require:"—- jEfe/i, not to amount to an 
agreement for a tenancy, so as to require a 
stamp. Barry v. Goodman^ ii. 768 

10. By a written agreement A, agreed 
with B., that B. should have his (A.'s) 

18 



ALLOTMENTS* 

farm for his life for 20/. a year rent, and the 
whole of A.'s keep and maintenance, B. to 
take off the stock at 75/. lOt. B. having 
taken the stock, and had possession of the 
land for his life : — Held^ as the instrument 
could operate only as an agreement to grant 
B, a future lease of the £uin for his life, it 
was properly stamped with a 1/. stamp. 
S^Md V. Rogers, ii. 443 

Relative to Solo of Goodt.']'^n. Thefol- 
lowing document is within the exemption 
of the Stamp Act, relating to ** the sale of 
goods, wares, and merchandise :" — ^*^ Gen- 
tlemen, In consideration of your consiffning 
to my friends, Messrs. H. & Co., of Cal- 
cutta, sixteen casks of Sherry wine, and 
engaging to pay me one per cent, on the 
amount of the proceeds, I hereby agree to 
guarantee to you the proper sale of we said 
winea, and the p^ment of the proceeds in 
due time. — J. J.'^ Sadler y. Johnson, 

XVL775 

Relative to Sale of Goods.]'^12. The fol- 
lowing memorandum was handed by a de- 
fendant, a trader, to plaintiff, an auction- 
eer: — "Memorandum of 107/. had by me 
of S. (plaintiff), being an advance on oooka 
sent in for immediate sale by auction i"—- 
signed bv the defendant. Tne books were 
sold, and an action having been brongjht by 
the auctioneer for a balance due to him on 
the sale, the above memorandum was held 
to " rekte to the nle of gonods," and there- 
fore to be admissible in evidence without a 
stamp, under the exemption in 55 Geo. 3^ 
c. 184, Sched. tit. << Agreement." South- 
gate V. Bohn, xvi. 34 



ALIEN ARTIFICER. 

1. The Stat. 32 Hen. 8, c. 16, s. 13, does 
not make void an assignment of a lease to 
an alien artificer. WooUm v. Stefftnoni, 

xii. 129 

[The 7 & 8 Vict. c. 66, does not repeal this 
stttnte in terms, although its enaetmenta do 
away with nearly all the disabilities of aliens* 
See sects. 3, 4, 6.] 



ALLOCATUR. 
See ExxcuTioK, I., 2, 3. 

ALLOTMENTS. 

See CoPTHOLD. 



ALLOTTEE. 
See Railway. 
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ALTERATION. 

IfA^reemmt be made to appear a Deed, 
it is invalidated.'] — 1. AsBumpsit on a 
guarantee. Plea, that^ after the guarantee 
or agreement in writing had been made and 
ri^edy and after the defendant had pro- 
mifled, as in the declaration mentioned, and 
after the ^arantee had been delivered to 
the plaintiff, and vkiist it wot in Mi hamUy 
it was, without the knowledge or consent 
of the defendant, altered in a material nar- 
ticular by some person to the defenaant 
unknown, and its nature and effect mate- 
rially changed by such unknown person 
affixing a seal by or near to the signature 
of the defendant, so as to make it purport 
to be sealed by the defendant, and to be 
the deed of the defendant ; by reason of 
which alteration the said guarantee be- 
came Toid in law. At the trial, it was 
prored that the guarantee, when signed, 
had no seal to it ; but, when produced in 
evidence b^ the plaintiff, it had a wafer 
affixed to it, before the signature of the 
defendant i^Heldj fint, that the plea was 
proved, and that it purported to be the 
deed of the defendant; secondly, on a 
motion for iudgment non obstante vere- 
dicto, that the plea was a good defence to 
the action. Davidecn v. (Soper, xi. 778 
Affirmed in error, xiii. 343 

[The same rale bis been applied to alteration 
of a sold note : MoUett v. Wackerbath, 11 Jar. 
1065 ; 17 L. J., C. P., 47. Even if the altera- 
tion had been made by a stnager, iembie it 
woold have avoided the instniment : xi. 800, and 
zi. 352. But see, contrik, per AlderaoHf B., in 
OOeMne v. Scott, ii. 814, and the cases dted 
from the Irish and American reports: Taylor on 
Eridenoe, u. 1190.] 

^ Of Note."] — 2. Sembley that a note is vi- 
tiated b^ cuttine off the signature of one 
of the joint and several makers from it. 
MoMon v. Bradley xi. 590 

[The affixing an additional maker's name, with 
consent, to a joint and several note after it had 
ianed, has been held not to be an alteration so 
as to invalidate it against the original makers : 
Ckiton V. Simpeon, 8 Ad. & £U. 136. See 
Oomld V. Coombe, I C. B. 545.] 

Mua be pleaded.l'^S. Assumpsit on a 
guarantee, aescribea in the declaration as 
a ^^ guarantee or agreement in writing :" 
plea, non assumpsit :-—^tf/idl^ that it was 
not a defence under the plea of non as- 
sumpsit, that, subsequently to the execu- 
tion of the agreement, and whilst it wot in 
the poueation of the plaintifi a seal waa 
affixed to the defendant's signature, so as 
to make the instrument purport to be a 
deed, but that such defence ought to be 
pleaded speciaUy. JMtHdeon v. Cooper^ 

xi.778 
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4. An alteration in a bill of exchaogs, 
which does not render a new stamp necea- 
sary, cannot be set up as a defence under 
the plea of non aocepit, but must be 
speciaUy pleaded. Parry y. Nieholsom, 

xui. 778 

[Aee, Memm v. Bradttjf^ zi. 590 \ Hemaunf 
V. TVffiMry, 9 Ad. & £U. 926.] 

Form of Plea.'] — 5. Assumpsit by the in- 
dorsee against the acceptor of a bill of ex- 
change. Plea, that, before the bill became 
due, and whilst it was ** in full force and 
effect," the date of it was altered by the 
drawer, whereby it became void: — Held^ 
that the plea was bad, because it did not 
allege the alteration to have been made 
after acceptance. Lamgton y. LaxairuB, 

T. 029 

Reqmmte$ of Plea of AUeraUon.l^. 
Debt by the payee against the makers of a 
promissory note, dated the 15th of April, 
1849, for the payment of 145/. 4#. on or 
before the 15th of April, 1845. Plea, that, 
by the said note, at tne time of making, the 
defendants promised to pay the sum therein 
mentioned, without specifying any time 
for the payment ; that after t£e note vras 
made and issued, and was complete and 
delivered to the plaintiff, the note was, by 
the defendants' consent, but without the 
same being re-stamped, altered by the 
plaintiff in a material part, by making the 
same to be payable on or before the 15th of 
April, 1845, and by the insertion of the 
words "and to be paid on or before the 
15th of April, 1845." Replication, that, 
before and at the time of making, issuing, 
completing, and delivering the ncrte to the 
plaintiff, and before the said alteration was 
made, it was meant and intended by the 
plaintiff and the defendants that the note 
should be payable on or before the 15th of 
April, 1846, and that the words so inserted 
in the note should be inserted therein ; but, 
by the mistake of the plaintiff and the de- 
fendants, the note was made and issnedy 
and was complete and delivered to the 
plaintiff, without specifying any time ef 
payment; that the alteration vras made 
with the intent and purpose of correcting 
the mistake, and making the note payaUe, 
according to the intention of the plaintiff 
and the defendants, within a raasonaUe 
time and before neaotiatioiu Bejoinder, 
that, before and at the time of the making, 
Lasning, and ecmipleting of the note, awl 
before the aheration. h waa net intended 
by the plaintiff and the defendants that the 
note should be made payable on or before 
Uie 15th of April, 1845 :—Held^ on special 
demurrer, first, that the rejoinder was bad, 
as taking too large a traverse, by putting 
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ALTERATION. 

in issue the meaning of the parties before 
as well as at the time of making the note ; 
secondly, that the plea vraa no answer to 
the declaration, inasmuch as the stamp 
laws authorise the stamping of certain 
kinds of notes hefore the trtaly and the plea 
did not shew that this was not one of those 
cases. Semblej that the replication was bad 
in not shewing that the promissory note 
was not originally binding upon the parties 
before the uteration. Bradu^ y. Bardsl^, 

xiv. 873 

Admissible under non'ooM^psf.]— 7* In 
an action by indorsee against acceptor of a 
bill (not stated to be payable at any parti- 
cular place), it is a good defence under a 
plea that the defendant did not accept the 
pill declared on, that after he had accepted 
it generally, it was altered without his 
knowledge, by the addition of a memoran- 
dum making it payable at a banker's. Cdl" 
vert V. Baker^ iv. 417 

[This case may be supported on the ground 
that a new stamp was neoestary. Per Parke, 
B.y Davidson ▼• Cooper, zi. 787.1 

Instrument when admissible after Altera^ 
tioH,'] — 8. By an agreement between the 

SlaintifF and the defendant, a house. No. 
B, was let to the plaintiff. After the 
agreement was executed and delivered to 
the plaintiff, it was altered (it was not 
proved by whom), by writing 85 instead 
of 38, on an erasure. The house occupied 
by the plaintiff under the agreement was 
in fact No. 05:— Held, that the altered 
agreement might be given in evidence, in 
an action for an excessive distress, (in 
which the demise was admitted on the re- 
cord), to shew the terms of the holding. 
Hutehins v. ScUt, ii. 800 

Admissible in Emdencefbr collateral Pur- 
pose,] — 0. The defendant became tenant to 
the plaintiff of a farm from year to year, 
by parol, but afterwards signed an agree- 
ment containing certain stipulations as to 
the mode of tiliaee. In an action by the 
landlord for breaches of these stipulations, 
the agreement, on being produced, con- 
tained an erasure in the term of years 
mentioned in the habendum, which was 
altered from seven to fourteen: — Hdd, 
that in this action the asreement might be 
received in evidence without any explana- 
tion of the erasure, the term of years being 
immaterial to the parol contract between 
the parties, to hold from year to year, sub- 
ject only to the terms of the agreement as 
to the cultivation of the land. ITie Earl 
of Falmouth v. Roberts, ix. 469. 

[So an altered bond would be evidence to 
shew the nature of the transaction. Per Lord 
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AMENDMENT* 

Abtnger, C. B., 8erU v. Norton, ix. 311. And 
see ix. 471, and zi. 474; and Gould J. Coombs, 
1 C. B. 543.] 



AMENDMENT. 

I. Of Procbss. 

II. Of Plkadikos and Record. 
III» Of Variances under 9 Geo. 4, c. 15, 
AND 3 & 4 Wiix. 4, c. 42. 



I. Of Process, 
See ExBcuTioNs, III. 1. 

To save Statute of Limitations,'] -7 1* 
The Court allowed the plaintiffs, assign- 
ees of a bankrupt, to amend the writ of 
summons and subsequent proceedings, by 
adding the name of the official assignee as 
a plaintiff, in order to save the Statute of 
Limitations. Brown v. FuUerton, xiii. 656 

[But not by adding the name of a defendant. 
See Roberts v. Bate, 6 Ad. & Ell. 783 ; and per 
Parke, B., Christie v. Bell, xvi. 671. In a 
note appended to Wood v. Hume, 4 Dowl. & L. 
136, wiU be found a review of the decisions as 
to amendments of prooess.] 

2. In an action by the assignees of a 
bankrupt against the public officers of a 
banking company, to recover money al- 
leged to have been received from the bank- 
rupts in the year 1840, the Court, in order 
to save the Statute of Limitations, allowed 
the writ of summons to be amended, by 
statine the character of the plaintiffs and 
defendants, viz. that they were assignees, 
and public officers respectively. Christie 
Y. Bell, xvi. 669 

3. The Court will amend alias and plu- 
ries writs of summons, by indorsing there- 
on the day of the date of the first writ of 
summons and of the return thereto, in or- 
der to save the Statute of limitations, 
notwithstanding the 2 Will. 4, c. 39, s. 10. 
Ctdverwell v. JSlugee, xv. 559 

4. Where, after the argument of a de- 
murrer to a replication, setting out conti- 
nuing writs in answer to a plea of the Sta- 
tute of Limitations, the piaintiflF was al- 
lowed to amend by stating the indorsement 
on the writs as containing the date as well 
of the return as of the writs, in conformity 
with the Uniformity of Process Act, the 
Court, on a subsequent application, also 
allowed the writs themselves to be amended 
accordingly. Williams y, Williams, h. 4^Q 

[Aec. Mover v. Spalding, 1 Dowl. & L. 878, 
after issue joined upon the Statute of Limitations. 
But in Smart v. Campbell, 11 Jnr. 1018; 17 L. 
J., C. P., 63, the Court refused to alter the teste 
of the first alias writ of sommons, so that a 
pluries writ might issue in time to save the Sta- 
tute of Limitations.] 
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6. The Ck>nrt will amend a writ of sam- 
mons, although more than four months 
hare elapsed since it was issued, by altering 
the cause of action from debt to assump- 
sity on an affidavit that, if a fresh action 
were commenced, the Statute of Limita- 
tions would be a bar ; but the Court can- 
not amend the copy of the writ served, as 
they have no power over it. Eeelea v. Cole^ 

viii.537 

0/ Writ varying frtm Ajfidamt of Debt,'] 
—6. Where an affidavit of debt described the 
plaintiff as ** W. B. the voungen" but in 
the capias he was caUed '* W . B." only, 
his father bearing the same name and re- 
siding in the same town as himself : — HM^ 
that the writ was bad, but the Court al^ 
lowed the plaintiff to amend it on payment 
of costs, on the ground that the plaintiff 
might suffer a detriment if the defendant 
were discharged out of custody, and it not 
being a mere question of costs. BiUon v. 
CtapperUmy ix. 473 

Of Writ varying from Prmdpt^^*!, 
Where a writ of summons was by mistake 
dated the 14th of April, the prscipe being 
dated the 4th of May : — HeLd^ (after con- 
sulting the judges of the other Courts), 
that a judee had power to order an amena- 
ment of tne writ, so as to make it corre- 
q>ond with the precipe. Kirk v. Dolby ^ 

vLeae 

Of Wrii of Capias.'\ — 8. A judge made 
an order for the arrest of the defendant 
for 422/. The capias was indorsed for 
422/. 13f. 4d., (the real amount of the 
debt). The Court refused to discharge the 
defendant out of custody, and directed the 
writ to be amended on payment by the 
plaintiff of the costs of the application for 
the defendant's dischai^e. JPloci v. Pa- 
eheeoy ix. 342 

Not made where there ie concurrent Re^ 
«eeEf.] — 9. In an action of debt on bond 
and for money paid, the Court refused to 
amend the writ of summons, which had 
been sued out on promises instead of in 
debt, in order to save the Statute of Limit- 
ations, inasmuch as the remedy on the 
bond would remain notwithstanding the 
expiration of the six years. Partridge v. 
fFalibank, i. 316 

i2^%wed.]'— 10. The nlaintiffi^ having 
brought an action of deot against the de- 
fendant, obtained a distringas and pro- 
ceeded to outlawry. The defendant did 
not render to the sheriff on the exigent ; 
but, before the last proclamation, entered 
an appearance, but "without obtaining a 
Bs. The plaintiflB thereupon 
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stayed all proceedings in the outlawry; but 
having another cause of action against the 
defendant on a special contract, commenced 
an action of assumpsit against him, and 
applied to his attorney to appear for him, 
which the latter refused to do. The pkin- 
tiffii then proposed to consolidate the two 
actions, by changing the first writ in debt 
into assumpsit, so as to include both causes 
of action in the latter. This the defend- 
ant refused to do, and kept out of the way 
to avoid being served witn the writ. The 
Court refused to set aside the appearance 
to the first writ, or to allow that writ to be 
amended. Oreen v. Kettleby, vi. 731 

Oopy of Writ eaimoit he amendedJ] — 11. 
Where, in a writ of capias, and in the eop^ 
thereof served on the defendant, it was ai- 
rected to the sheriflfs, instead of the sheriff 
of Middlesex : — Held, that this was an ir- 
regularity ; that, though the Court or a 
judge might amend the writ, they had no 
power over the copy ; and that the defend- 
ant was entitled to his discharge, though 
the writ was amended, on the ground of 
the variance from it of the copy. Moore 
V. Magan^ xvi. 95 

Distringas Juratores.l—IZ. The distrin- 
gas juratores, instead of being made re- 
turnable on the first day of Michaelmas 
Term, was, bv mistake, tested on that dav, 
and commanded the sheriff to distrain the 
jurors, so that he might have their bodies 
on June 17th, before the Barons at West- 
minster, unless the Chief Baron should first 
come on June 16th, at the Guildhall of 
the city of London. The trial took place 
on June 25th. After error coram vobis, 
broQ^ht by the defendant on the ground of 
this irregularity in the process, the Court, 
on motion, allowed an amendment. Cheese 
V. Scales, X. 488 

[See also Wood v. Peyton, xiii. 371.] 



II. Of Plsadinqs and Record. 
See Information. 

In Penal Actions the ordinary Rule op- 
plies,'\ — ]. The Court allowed the declara- 
tion in a penal action (against a magistrate 
for acting without a qualification) to be 
amended after special demurrer, on the 
terms of the defendant pleading de novo, 
and the plaintiff undertaidng to trjr at the 
next assizes ; although the declaration had 
already been once before amended on the 
plaintiff^s application, and although the de- 
fendant produced affidavits that the plain-« 
tiff was a person in indigent circumstances, 
and that ne (the defendant) was advised 
and believed that he had a good defence 
\ on the merits. Jones v. Edwards, iii. 218 
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Of DtdaraHon is Waiver of Order to 
fiead issuMy.'] — 2. Where, a defmdant 
being under terms to plead iaBuably, the 
ph&intiffy before the time for pleading is 
outy obtains an order for leave to amend 
the declaration, by addine a particular 
allegation, the defendant naying liberty 
also to plead trayersing that allegation, and 
the declaration is amended accordingly, 
the nndertaking to plead iasuably is thereby 
done away witlu HtOt v. Oiles^ xi. 756 

Cf Pleadings.] — 3. An apnlication to 
the Court to amend pleadings aoes not fall 
within the rule respecting the setting aside 
proceedings for irregularity with regard to 
the promptness of the application. JVelsh 
V. HaU, ix. 14 

Practice on Amendment of Declaration.'] 
^-4. After leaye giyen to amend the decla- 
ration upon payment of costs, the defend- 
ant did not serve a rule to plead several 
matters or produce to the Master the draft 
pleas as meant to be amended, with 6s. Qd. 
costs for amendment. The plaintiff replied 
to the old pleas, and made up and delivered 
the issue, with notice of trial, though the 
defendant was not under terms to rejoin 
gratis. The delivery of the issue was set 
aside ; but held that, as no production of 
the intended new pleas took place on tax- 
ing the costs of amendment, the defendant 
had no right to sign judgment of non pros. 
Hishworth v. DatoeSf xvi. 440 

After Issues in Pact.] — 5. There can be 
no amendment upon demurrer argued after 
verdict upon issues in fact. Cruchnell v. 
Truemanf ix. 684 

Of Judgment refused.'] — 6. Where the de- 
fendant pleaded non assumpsit to the whole 
of a declaration consisting of a count on a 
bill of exchange and money counts, and 
the plaintiff improperly signed judgment 
generally, the Court would not allow him 
to amend ludg^ent by confining it to the 
count on tne bill, and entering a nolle pro- 
sequi on the other counts. Eddison v. 
Pigram, xvi. 137 

Omission of Similiter.'] — 7. The omission 
of a similiter is amendable under the Sta- 
tute of Amendments, (8 Hen. 6, c. 12, s. 2), 
as mbprision of the clerk, even after final 
judgment, and after a writ of error has 
been brought, and such omission assi^ed 
for error. Siboni v. Kirkman, iii. 48 

[_SembIe, per Erie, J., the early statutes of 
amendments applied to criminal cases, Reff, v. 
Gregory, 4 Dowl. & L. 777.] 

Cannot he reviewed hy Court of Error.'] — 
8. A court of error will not inquire into 
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the propriety of amendments made in the 
record by the Court below, or into its au- 
thority to make them, though they were 
made after judgment, and after the issuing 
of a writ of error coram vobis. Scdks v. 

xii.685 



Of the PosfM.]— ^. A judge's direction 
as to the amendment of a postea cannot be 
questioned in the court above, for there is 
no power to compel the production of his 
notes of the trial. Sandford y. Alcock^ 

X.689 

Of Nisi Prius Record by entering Conti- 
nuances of (Vrits.'V^lO. In an action on a 
bill of exchange, dated in May, 1888, the 
original writ of summons into Middlesex 
was issued on the 15th of August, 1844 ; 
on the 14th of January, 1845, it was re— 
turned non est inventus, and filed and en- 
tered of record ; on the same day an alias 
writ of summons was issued into Middle- 
sex ; on the 10th of June, 1845, a pluries 
writ of summons was issued into Surrey, 
and served the same day, and the defend- 
ant duly appeared to it ; the plaintiff de- 
clared, and tne defendant pleaded that the 
cause of action did not accrue within six 
years next before the commencement of 
the suit. The alias writ of summons was 
not in fact returned or entered of record 
tiU the 4th of July, 1845. The Nisi Prius 
record was made up, stating only that the 
defendant was summoned to answer the 
plaintiff by virtue of a writ issued on the 
15th day of August, 1844 ; and, on its pro- 
duction at the trial, the plaintiff obtained 
a verdict. The Court held that the provi- 
sions of the Stat. 2 Will. 4, c. 39, s. 10, had 
not been complied with, and made absolute 
a rule to amend the Nisi Prius record, by 
stating the continuances according to the 
truth, at the cost of the plaintiff. Prait 
V. Hawkins, xv. 399 

III. Of Vabiakces uin>ER 9 Geo. 4, c. 15, 
AND 3 & 4 Will. 4, c. 42. 

See Annuity, 4. — ^Vabiance, 5. 

Of Statement of Agreement of Reference.'] 
— 1. The declaration on an agreement ox 
reference stated that the costs of the refer- 
ence and the award were to abide the event. 
At the trial, however, it appeared that the 
agreement also provided for the costs of 
making the agreement a rule of court : — 
Held^ first, tmit this was a variance; se- 
condly, that It was a variance which might 
be amended under the 3 & 4 WilL 4, c. 42, 
s. 23. Duckworth v. Harrison^ v. 427 

[There had been a demurrer argued and de- 
cided for the plaintiff upon the assumption of 
the omission of the proviso. See iv. 432.] 
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2. The dedaniion stated the oontract to 
be to deliTer certain potatoes within a rea- 
sonable time, to be paid for on deliverj. 
Pleafl^ non assumpsity and that the contract 
had been rescinded by consent, on which 
Utter plea there was oonflictinff eyidence. 
The contract proved was, that the plaintiff 
was to have them in October, ana to find 
diggers. The judge having amended the de- 
claration so as to make it conformable with 
the contract, the Court refosed a new trial, 
no affidavit being produced to shew that 
the defendant had oeen prejudiced by the 
amendment. Sain3bwyy,m<iUhewSyiy.3^ 

[Tbis is no authority that an affidavit is re- 
erivable. Boucher v. Murray, 6 Q. B. 366. In 
WkUwill V. Seheer, 8 Ad. & £11. 301, an affi- 
davit was used ; but the amendment allowsd.] 

QfSkUemmi ofC(mtraet.]S. A declar- 
ation in assumpsit stated, that, in consi- 
deration that the plaintiff would employ 
the defendant to build on a certain plot of 
pound, a room^ boothy or buUding^ and to fit 
it up aecordinff to certain plans agreed 
upon, for the sum of 20/., tne defendant 

5 remised to erect the same by the 28th of 
une, 1838. The defendant pleaded non 
assumpsit, and that the agreement was re- 
scinded. The contract proved was, that the 
defendant should place upon a plot of 
ground hired for the purpoee by the plain- 
tiff, certain seats and tables to l>e completed 
/our or five dojfs before the 28th of June, 
1838. (tiie day of the coronation), for 26/. ; 
and it did not appear that there were any 

glans agreed upon. The jud^e at the trial 
aving amended the declaration in confor- 
mity with the contract proved, the Court 
refused a new trial. Wafuy.Fearson^Y.l^ 

4. A declaration stated that the plaintifis 
were a company incorporated for the pur- 
pose of providmg steam-vessels, and em- 
ploving the same along the shorsa of North 
and South America, in the Pacific Ocean ; 
that the plaintiffs, at the defendant's rs- 

2 nest, purchased of the defendant, and the 
efendant sold to the plaintiffs, for the use 
and supply of the said steam'^vessels, 4B6 
tons Qfcoala^ subject to the conditions that 
they were ^ of a suitable quality to be used 
in steam^vessels^ and were adapted for all 
dosed furnaces or stove fires whema steady, 
strong, and lasting heat was de8iTi[|)le ; that 
they would bum with little or no smoke, 
would make but a small quantity of ashes, 
would ignite easily with a good draught, 
would open and swell out, would not cake 
and unite like the bituminous coal, and 
would bum without beine stirred." The 
declaration then averred that the defendant 
promised the plaintifis that the coals were 
of a suitable quality to be used in steam- 
vessels, &c.| and stated as the breach, that 
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the ooals were not of a suitable quality to 
be used in steam-vessels, (negativing the 
terms of the contract and promise), but, on 
the contrary thereof, were slow and diffi- 
cult of ignition, and would not bum in a 
manner useful or available for the purposes 
of steam- vessels, &o. The defendant pleaded, 
(with other pleas), the general issue; and 
also that the said coals were of a suitable 

Duality to be used in steam-vessels, &c., 
traversing the terms of the breach ) . Prior 
to the sale, the defendant delivered to the 
plaintiffs a printed advertisement or state* 
ment, in which the qualities of the coal 
were described as in the declaration. Upon 
the sale an invoice was delivered, which 
described the coals as "steam coals." At 
the trial, it appeared that the coals were 
unfit for steam-vessels, but the plaintifis 
failed to prove that the printed statement 
or advertisement formed any part of the 
contract. The judee at Nisi Pnus having, 
by consent, referred the question of amend- 
ment to the Court : — Heidi Rolfe, B., dubi* 
tante, that the Court might amend the de* 
claration, by striking out the alle^tion of 
the qualities of the <^, and substituting a 
statement Uiat the coals were ** of fit quality 
for working steam-engines, and generating 
steam for steam-engines." Paeifie Steam 
Navigation Compos^ v. Lewisy xvi. 788 

Nat to iniroduee New Contract,'] — 5. 
Where the original declaration stated that 
the plaintiff became and was tenant to the 
defendant of a messuage on terms contained 
in articles of agreement between them, 
whereby liie defendant af;reed to grant the 
plaintiff a future lease tor 21 years, con- 
taining certain covenants, and averred that 
the pIjEuntiff covenantea to accept such 
lease, and that, in consideration of the pre- 
mises, &c., the defendant promised the 
plaintiff that he should hold and enjoy the 
premises for the term without any let, hin- 
drance, &c., from the defendant or any 
person claiming through him ; that the 
plaintiff remained and continued such te- 
nant as aforesaid, until &c.. and paid a 
quarter's rent ; but that the maintiff broke 
his promise in this, that one K. had lawful 
title to the premises under a previous lease, 
granted by the defendant and others, and 
ejected ^e plaintiff, &c. ; to which decla- 
ration there were pleas of non assumpsit, 
and that the defendant did not become 
tenant mode et form&: — Held, that the 
amendment of the declaration by such al- 
terations and insertions as were necessary, 
in order to treat the agreement not as an 
actual demise, but merely as an agreement 
for a future lease, and making the breach 
to consist not in the plaintiff's not holding 
or enjoying without eviction, but in the 



AMENDMENT. 



ANNUITY. 



defendant's having no title to grant a lease, 
was not within the stat. 3 & 4 Will. 4, 
c. 42y 8. 23, inasmuch as it introduced an 
entirely new contract and new breach. 
Brashur v. Jackson^ vL 649 

Of Date of NaUjy-Q. Declaration on a 
promissoiT note for 250/., made by the de- 
fendant, dated the 9th of NoYember, 1838, 
payable to the plaintiffs or their order on 
demand. Plea, that the defendant did not 
make the note. The proof at the trial was 
of a joint and several promissory note for 
250/., made by the defendant and his wife, 
dated the 6th of November, 1837, payable 
twelve months after date. There was no 
proof of anv other note between the par- 
ties : — Heid^ that this was a variance pro- 
perly amended at Nisi Prius, under the 
3&4Will.4^c.42,B.23. BeckeUY.Iha^ 
ion, vii. 157 

Omisnon of Date ofDemiee is not amend' 
abie.l — 7. A declaration in ejectment laid 
the demise on the dlst of October (without 
mentioning any year). At the trial, the 
lessor of the plaintiff proved a title in 
himself on the 31st of October, 1840 : — 
Heldy first, that this was not a variance 
between the declaration and the proof, so 
as to empower the judge at the trial to 
amend the declaration under the stat. 3 & 4 
Will. 4, c. 42, s. 23, by inserting the year ; 
secondly, that the omission was no ground 
of nonsuit. Semblgy that the defendant's 
proper course, in such case, is to apply to 
the Ck>urt to coxnpel the pluntiff to insert 
the correct date. Doe d. Parsons y. Heather, 

viii. 158 

Must he at the TWa/.] — 8. An amend- 
ment of the Nisi Prius record, under the 
3 & 4 Will. 4, c. 42, s. 23, must be made 
during the trial and before verdict, and 
the judge cannot give the party power to 
amend on a future day. Brashier v. Jack- 
son^ vi. 540 

Error.! — 9. There is no doubt of the 
power of the court of error to review a 
judgment given by the Court below, ac- 
cording to the very ri^ht, after a special 
finding, under the provirionsof 3 & 4 Will. 
4, c. &» Chanter v. Leese, vi. 699 

[The test suggested by Tindalt C. J., in Gur- 
ford V. Bayley, 3 M. & 6. 782, and Ho{fet B., 
in Cooke v. Stratford, sapra, ziii. 387, i< whe- 
ther the same evidence woald enable the opposite 
party to meet the case as it stands on the amend- 
ed record. The amendment, however, oaght 
not to make the plea demurrable, Evaru v. 
PowiSt 11 Jar. 1043. See 11 & 12 Vict. c. 46, 
s. 4, as to the power of amendment in criminal 

»•] 
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AMENDS (TENDER OF). 
SeeloBEL. 



ANIMALS. 

LiaMi^ for keeoing forocious AnimalSf 
vfUhovt NegliaeneeA — 1. Declaration in case 
stated that the detendant wrongfully and 
injuriously kept a ram, well knowing that 
he .was prone and accustomed to attack, 
hutt, and injure mankind ; and that the 
said ram, while the defendant so kept the 
same, attacked, butted, and threw down 
and thereby hurt the plaintiff : — Held, suf- 
ficient on motion in arrest of judgment, 
without showing that the defendant negli' 
gently kept the ram. Jackson v. Smiihson^ 

XV. 563 

[Aee. May v. Burdett, 10 Jar. 692 ; 16 L. J., 
Q.B., 64, where a monkey cansed the injury; bnt 
the scienter is esiential to the right of action, and 
ii put in issue by not guilty. Card v. Case, 
17 L. J., C. P., 124 ; 12 Jar. 247.] 



ANNUITY. 
See Debt, II. 2. 

Durante Viduitate is upon Condition sub^ 
sequent.'] — I. The defendants in replevin 
having avowed for rent in arrear, the plain- 
tiff pleaded in bar that, before the defen- 
dants had any thing in the premises, R. F. 
was seised in fee, and b^ his will gave to 
his wife an annuity (with power of dis- 
tress), issuing out of the premises, for her 
life, if she should so long continue his 
widow, and should not live with any other 
man, except a father or brother or brothers. 
The plea then alleged the death of R. F. 
without » altering his will, whereby his 
widow became seised of the annuity, and 
continued so seised until the plaintiff, in 
order to avoid a distress for arrears of the 
annuity, paid her the rent mentioned in 
the avowry : — Held^ that the condition an- 
nexed by the will to the gift of the annuity 
was a condition subsequent^ and therefore it 
was not necessary that the plea in bar 
should aver the continuanoe of the widow- 
hood, &o» Brooke v. I^ffonff, xv. 153 

[Aec. Wfnne v. Wynne, 2 M. & G. 8, where 
the discreetness of conduct and behariour, and 
the approbation of J, S., were the conditions*] 

Plea of no Memoriid— Departure,'] — 2. 
Debt on bond conditioned for the payment 
of an annuity. Plea, that the writing ob- 
ligatory was made after the passing of the 
53 Geo. 3,c. 141, and that the annuity was 
granted for a pecuniary consideration, and 
that no memorial of the said writing obli- 



ANNUITY. 



ANNUITY. 



gatoiy, containiDg the names of all the 
witneases thereto, and the date of the writ- 
ing ohlisatorjy and the names of all the 
Sjrties thereto, or of the person for whose 
e the annuity was granted, and of the 
person hy whom the annuity was to be be- 
neficially receiyed, or for the pecuniary 
consideration for ^[ranting the said annuity, 
or how such consideration was paid, or the 
annual sum to be paid thereby, was in- 
rolled in Chanceiy. Replication, that a 
memorial was duly inrolled (setting it out), 
and averring that it contained the state- 
ments mentioned in the plea. Rejoinder, 
that the memorial contamed divers £Edse 
statements, relating to matters of fact ma- 
terial to the validity of the annuity, espe- 
cially in this, that the memorial imported 
and represented that the consideration for 
the annuity was paid in notes of the Bank 
of England, whereas it was never paid in 
such notes or otherwise, modo et form&, as 
in the replication alleged ; and so the de- 
fendant again says, that there never was 
any such memorial as by the act of Parlia- 
ment is required, inrolled in Chancery as 
the act requires: — Ueldj on special de- 
murrer, that the rejoinder was not a de- 
parture from the plea. Hicks v. CrackneUy 

m. 72 
[Prtud V. Duche$9 of Cumberland, 2 H. 
Black. 284, explained.] 

Memorial,'} — 3. Covenant on an annuity 
deed alleged to have been made between the 
defendant of the one part and the plaintiff 
of the other part. Plea, that the annuity 
was eranted for a pecuniary consideration 
paid oy the plaintiff to A. K.. and that no 
memorial thereof was inrollea in Chancery 
pursuant to the statute. Replication, set- 
ting forth a memorial inrollea in the man- 
ner directed by the act of Parliament, but 
statins the parties to the deed as being the 
defendant and his wife, A. K., of the one 
part, and the plaintiff of the other part : — 
Held^ on special demurrer, that the memo- 
rial was sufficient, and the replication good. 
Fgpineau v. JTin^, x. 216 

Stamp where feveral Annuities — Me- 
morial.] — 4. In replevin, the defendants 
avowed for a distress under an annuity 
deed, which recited that F., who was the 
beneficial lessee of certain salt-works, in 
order to raise money for carrying them on, 
had contracted with K. to grant nim an an- 
nuity of 1060/. in consideration of 14,600/., 
and that K., being unable to provide the 
whole sum himseS^ had enteitsd into sub- 
contracts with seven other persons to take 
portions of the annuity, each advancing a 
part of the consideration-money: and, 
after reciting aU these contractsL and the 
26 



payment by the different parties of their 
respective propottions of tne 14^600/., the 
deed contained a grant by F. to C. and 
D. of eight several annuitiei^ making toge» 
ther an annuity of 1060/., in trust for the 
several persons advancing the money, with 
the usual powers of distress. The avowry 
then set out two other deeds, by one of 
which C, and by the other of which S., 
a trustee nominated in D.'s place under 
the 1 Will. 4, c. 60, assigned ''the said 
several annuities" to the defendants, who 
then avowed the taking for a distress in 
respect of one of the annuities in arrear. 
There were similar avowries for arrears of 
others of the annuities. The plaintiff 
pleaded in bar, first, non est factum ; se- 
condly, that C. did not assipi ''the said 
annuity" modo et form& ; thirdly, that D, 
was not a trustee within the 1 Will. 4, 
c. 60 ; fourthly, that S. did not assign the 
annuity modo et formH ; and, lastly, (after 
craving oyer of the annuity deed), that no 
memorial was duly inrolled. The defen* 
dants joined issue on the first four pleas ; 
and to the fifth replied, that the memo- 
rial was duly inrolled, setting it out. The 
plaintiff rejoined, that the memorial con* 
tained certain untrue statements as to the 
parties beneficially interested, and the pe« 
cuniary considerations for the annuities. 
The defendants surrejoined, that the me- 
morial did truly state the names of the 
persons by whom the several annuities 
were to be received, and the pecuniary 
considerations for ^^ranting the same; on 
which issue was joined : — Held, first, that 
the annuity deed only required a stamp in 
respect of the aggregate sum paid to«F. for 
the annuity of 1060/., and that it need not 
be the aggregate of the stamps required on 
each of the several annuities into which it 
was divided. Secondly, that, if there was 
a variance in stating in the avowries that 
C. and S. assigned " the said annuity " to 
the defendants, whereas the legal effect of 
each of the assignments was to convey a 
moiety only, this was a defect which ought 
to be amended at Nisi Prius. The memo- 
rial, in the column headed "Considera- 
tion, and how paid," first set forth the 
sums paid by the several sub-purchasers to 
K. for their several annuities, and then 
stated the sums paid by K. to F., which it 
described as composed of 7600/. paid by K. 
as the consideration for his own share of 
Uie annuity, and of the other sums paid to 
K. by the sub-purchasers as before men« 
tioned. In the former part of the column, 
there were some inaccuracies in the state- 
ment of the manner of payment, but the 
latter part correctly stated the payment to 
F. : — Heldy that the memorial was suffi- 
cient. SmblCf that the onus of proof, upon 



APOTHECARY. 



APPORTIONMENT. 



the issue relating to the memorial was upon 
the plaintiff; for that the memorial would 
be taken to be correct till the contrary was 
shewn. Hogarth r. Penny ^ xir. 494 



APOTHECARY. 

Ceriifleate must hepro9ed.2 — !• Since the 
rales of H. T., 4 Will. 4, in an action 
brought by an apothecary^ for work and 
labour as an apothecary, and for medicines, 
the plaintiff must either prove his certifi- 
cate, or that he was in practice as an apo- 
thecary before August 6th, 1815, pursuant 
to 55 Geo. 3, c. 194, s. 21, although the 
defendant has only pleaded nunquam in- 
debitatus. fVagstafy» Sharpe^ iii. 521 

[Following Shearwood ▼. Hay, 5 Ad. di Ell. 
383 ; bat with doobti of its correctneM. It 
teems that this proof must still be given, for 
8 & 9 Vict. 0. 113, only applies to docoments 
which are admissible *' by any act now in force, 
or hereafter to be in force," if they purport to 
be signed, &c. ; and 6 Geo. A, c. 133, expired 
August Ist, 1826.] 

Cofutrudion of 55 Goo, 8, e, 194. and 
6 Gfeo, 4, c. 133, as to Right of Naval Sur- 
geons to practise.'] — 2. Debt for work done 
as an apothecary. Plea, that the plaintiff 
was not an apothecary prior to the 1st of 
August, 1815, nor had at any time obtained 
a certificate to practise as an apothecary 
from the master, wardens, and society of 
the art and mystery of apothecaries. Re- 
plication, that, before the work was done, 
and before the 1st of August, 1826, to wit, 
on &c., the plaintiff held a warrant as as- 
sistant-surgeon in the navy, bearing date 
&c., and that the work was done after the 
passinff of the 6 Geo. 4, c. 183 : — Held^ on 
special demurrer, that the replication was 
good. Held also, on objection to the plea, 
that the certificate reauired by the 55 Greo. 
8, c. 104, was a certificate from the Court 
of Examiners, and not from the master, 
wardens, and society of the art and mystery 
of apothecaries, that the plea was good. 
By the 6 Geo. 4, c. 133, s. 4, it is provided 
that every person who held, or thereafter 
should hola, a commission or warrant as 
Burgeon or assistant-surgeon in his Majesty's 
navy or army, should oe entitled to prac- 
tise as an apothecary in any part of Eng- 
land or Wales, without having undera^one 
the examination or received the certificate 
required by the 55 Geo. 8. By the 11th 
section, the act was to continue until the 
1st of August, ie26:'^Held, that those 
persons who held warrants prior to the 1st 
of August, 1826, and who were therefore 
entitled to practise as apothecaries, were 
not deprived of that right by the expiration 
of the act. Steavenson v. Ulitery viii. 284 
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EMence itfPlaxtAiff^s Ideniity with Per- 
son named in Xiosfue. ]•— 3. In an action for 
medicines and attendances by the plaintiff 
as an apothecary, the plaintiff put in evi- 
dence a license from the Apothecaries^ 
Company to practise as such, ^nted to a 
person bearing the same christian and sur- 
name: — Heldf that this was sufficient primH 
&cie evidence to show the identity of the 

Elaintiff with the person named in the 
cense. Simpson y. Dismore, ix. 47 

[See InSMTiTT.] 



APPEAL. 

See ExcisB. 

1. The general rule is, that the parties 
may always appeal from a judge at cham- 
bers to the Court, unless precluded by act 
of Parliament, or by their own act. — Per 
Aldersony B. In re Stretton^ xiv. 807 

lAee. Shortridge v. Vounfff zii. 5, where is 
an instance of preclusion by the act of the party. 
Whether from a refusal to make an order there 
can be an appeal, was doubted in Morse ▼. Ap' 
perley^ vi. 145 ; but a substantive fresh applioi- 
tion to add pleas was allowed in Johnstone v. 
Knowles, 1 Dowl., N. S., 34 ; and so in Hal" 
leti V. CrsMswell, 1 B. C. R. 1, by a prisoner 
for a supersedeas. But where the question is 
one of discretion as to facts, e, g, time of appli- 
cation, the Court will not entertain an appeal : 
Tadman v. Wood, 4 Ad. & Ell. 1011 ; Jjone v. 
Newman, 1 B. C. R. 93. The opinion of the 
Court, however, may be obtained sometimes by 
the summons being dismissed with costs, and 
then a motion to rescind such order. See Weary- 
ing V. Smithy 16 L. J., Q. B., 1, 173 1 11 Jur. 
469.] 



APPEARANCE. 
See CooKovrr. — JuDOMvtfT. — ^Saimoifs 

( WWT OP). 



APPOINTMENT. 
See Legacy Dutv. — Office. — ^Poweb. 



APPORTIONMENT. 
^8(90 Tithes. 

Of Rent must be after Possession.'] — 1. 
There is no case where an entire rent re- 
served has been held to be apportionable 
in which the tenant has not been at some 
period subject to the entire rent by virtue 
of the demise. Neale v. MackenHe^ (in 
error), i. 764 

[See Distress.] 

Of Rent for House and Fumiture.]'^24 



APPRENTICE. 



ARBITRATION AND AWARD. 



The owner of a house, haying mortgaged it 
in fee, and continuing in poBseasion, let it 
88 a-veady furnished house to the defend- 
ant. He afterwards hecame bankrupt, 
and then, with the assent of his assignees, 
let the house ready furnished by the week 
to the defendant^ who, after tliree weeks' 
occupation, receiyed notice from the mort- 
gagee to pay the rent to him : — Udd^ in 
an action Drought by the assignees for use 
and occupation of the house and furniture, 
tliat they were entitled to recover for the 
use of the furniture ; that the rent of the 
house and furniture might be apportioned, 
or, if not» that, upon the entry of the mort- 
gagee claiming the house, and having no 
mterest in the furniture, a new agreement 
might be inferred bv the jury to take the 
house at a reasonable rent from the mort- 
gagee, and to pav a reasonable amount as 
a compensation for the use of the furniture 
to the assignees. Salmon y* MatUkews^ 

viii. 827 



APPRENTICE. 

Pomer of JutHeeg under 6 Eliss, e, 4, «. 25,] 
—1. The justices atsesnons have no power, 
under the stat. ft Eliz. c. 4, s. 9ft, on mak- 
ing an order for the discharge of an ap- 
prentice from his apprenticehood, to direct 
the return of any part of the premium al- 
ready paid to the master, or tne non-pav- 
ment of any part of it remaining unpaid. 
East V. PeU, iv. 66ft 

SemNey per Alderstmy B., that the statute 
does not apply to cases where a premium 
is given with the apprentice, but only to 
compnUwry binding without premium. lb. 

2. QfMvre, as to the efiPect or a dissolution 
of partnership upon covenants in deed of ap- 
prenticeship. Lloyd y, Biaekbum, ix.96d 



APPROPRIATION. 

1. The plaintiff sold goods to B., taking 
his acceptances for the price, and sent them 
to the defendant as B.'s agent, who con- 
signed them to his partners abroad for sale. 
While the acceptances were running, the 
plaintiff, doubting B.'s solvency, required 
further security ; whereupon it was aneed 
between the plaintiff, B., and the defend- 
ant, that B. should write and deliver to the 
defendant a letter authorising him, out of 
any remittances he might receive against 
the net proceeds of we above consign- 
ments, to pav the acceptances as they 
became due, if not honoured by him, B., 
previoudy to the receipt of such net pro- 
ceeds. The letter was accordingly de- 
livered to the defendanti and he assented 
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to the terms of it. Before the bills were 
due, B. became bankrupt, and the defend- 
ant, having received tne net proceeds of 
the goods, refused to pay any part thereof 
to the plaintiff, but handed them over to 
B.'s assignees: — Heldy that the plaintiff 
was entitled to recover the amount of the 
acceptances from the defendant in an action 
for money had and received ; this being 
an appropriation irrevocable, except by 
the consent of all parties, for which the 
existing debt, although not then payable, 
was a good consideration. Held^ also, that 
the letter did not require a stamp, either 
as an inhmd bill, or as an agreement. 
Walter v. RoHrony ix. 411 

Of Bill."] — 2. A., resident abroad, remit* 
ted a bill to B., his agent, in England, 
drawn by A., and specially indorsed by 
him to C., with whom his children were 
at school, in payment of C.'s account, for 
their board and education. B. got the bill 
accepted by the drawees^ and sent a letter 
by post to C, stating that he had received 
a commission from A. to pay her some 
money on account of his children, and 
desired to know when and how it should 
be delivered. While the bill remained in 
B.'s hands, he received directions from A. 
to keep it and the proceeds in his hands, 
and to have a iair investigaton into C.'s 
aocount,and,after such investigation, to pav 
her what might be due to her. No such 
investigation took place, and B. detained 
the bill: — Heldy that C. could not recover 
it in trover. Brmd v. Uampehire^ i. 90ft 

[See Mantim v. Alkn^ sapra, viii. 503.] 



ARBITRATION AND AWARD. 
See Admission, II. 3. 



I. Submission. 

II. PROCEKDINOS UNDER SUBMISSION. 

III. Power of Arbitrator. 

lY. Award. 

1.) FinalUy. 
*2.S Exeees* 
|d.) UneertaifUy. 
^4.) Ineoniiiteney. 

V. Settino aside Award. 

VI. Enporcino Award. 

(1.) By JRule and Attachment. 
(2.) By Action. 

VII. Othbb Points. 

I. Submission. 

Validity ofPoor-BaU is not a Subject for 
Award."] — 1. By an agreement of refer- 



ARBITRATION AND AWARD. 



ARBITRATION AND AWARD. 



ence, it was recited that the plaintifF had 
given notice of appeal against a rate made 
upon him, and tnat the defendants Tthe 
charchwardens and oyerseers) intended to 
defend the same, but that, in consequence 
of the parties thereto agreeing to leave the 
examination of the rate and all matters in 
dispute between them, as stated in the said 
notice, to arbitration, no appeal was en- 
tered against the rate, and that the parties, 
in order to prevent further expense, and to 
settle and ascertain the subject of the said 
poor-rate, and the equality or inequality 
thereof, so far as the charges therein made 
on the plaintiff, as compared with the rate 
made on the other persons mentioned in 
the notice of appeal, had agreed to leave 
the matters mentioned therein to arbitra- 
tion. The agreement then witnessed that 
the defendants (as far as they la wfuUy could 
asrach churchwardens, &c.) and the plain- 
tiff mutually agreed to abide by the award 
of W. A., R. D., and P. B., or any two of 
them, who were to award and determine of 
and concerning the said matters in differ- 
ence, and of and concerning all the costs, 
&c. of the said agreement, and of the said 
notices of appeal, and of the said church- 
wardens, &c., in consequence of such no- 
tice of appeal, and of their preparation to 
resist such appeal, and to support the rate 
and all matters relating thereto. The ar- 
bitrators awarded that the defendants 
should pay unto T. E. F., attorney for the 
plaintiff, 16/. 12^., his bill already deli- 
vered, and the amount of the costs of the 
said T. £. F. attending the arbitration, &c.; 
and they further directed that the defend- 
ants should deduct from the amount 
charged in all future rates the sum of lOtf., 
and return to the plaintiff the sum of lOf. 
for every rate granted and paid by him 
since the then scheme had come into oper^ 
ation : — Heldy on error, that the submis- 
sion and award were bad, inasmuch as the 
arbitrators had no authority to determine 
as to the validity of the rate, it not being 
by law a subject-matter capable of refer- 
ence to arbitration, and that the decision as 
to the costs incurred was merely accessory 
to the decision of the principal question, 
and there was therefore no sufficient con- 
sideration for the submission. Thorp v. 
Cole, i. 531 

[Reported at length in 2 C, M., & R. 367.] 

Extent of Suhmissian,'] — 2. Whether, on 
a reference of a cause and ^'all matters in 
difference between the said parties,'^ they 
being A. on the one part, and B. C. and 
D. on the other, an arbitrator must award 
on a cause and matter of difference pend- 
ing between A. and B. only — qucere. Rees 
V. WcOerSy xvi. 263 
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8. The under-sheriff has no power to 
refer under a writ of trial. Wilson t* 
Thorpe^ vi. 721 

II. Pbocbedinos undeb Submission. 

Executors cannot he compelled to oroceed 
with Reference.'] — 1. A cause and all mat- 
ters in difference were referred by an order 
of reference to the decision of an arbitrator, 
the arbitrator to make and publish his 
award, ready to be delivered to the parties, 
or either of them, (or, if they or either of 
them should be dead before the making of 
the said award, to their respective personal 
representatives who» should require the 
same^, on or before a certain day. Several 
meetings were, from time to time, held, 
but one of the parties died before the refer- 
ence was concluded. After his death, the 
arbitrator was requested to proceed with 
the reference, but he declined doing so, the 
executrix of the deceased partv having re- 
fused to attend, and protested against his 
proceeding : — Heldy that the Court had no 
power to direct the arbitrator to proceed, 
or to compel the executrix to attend before 
him. Lewin v. Holbrooke xi. 110 

[Bat that they may be liable to costs under 
some drcumstances, see riii. 873.] 

Mode of Enlargement,'^ — 2. A cause was 
referred, by order of Nisi Frius, to the deci- 
sion of an arbitrator, so as he made his 
award before the fourth day of Easter Term, 
with power to enlarge the time, but the 
order did not direct in what mode the time 
was to be enlarged. Two days before the 
time had expired, the arbitrator, in the 
presence of both parties, appointed another 
meeting on the 29th of «fune, on which 
day, one of the parties not having attended, 
the arbitrator made liis award : — Hddy that 
the appointment of a further day for the 
reference, neither party making any objec- 
tion to it^ amounted to a due enlargement 
of the time. The power given to the 
Court or a judge by 3 & 4 Will. 4, c. 42, 
s. 39, to enlarge the time for an arbitrator 
to make his award, is general, and is not 
confined to cases where there has been a 
revocation of the submission. Burky v. 
Stephens^ i. 156 

Invalid EnlargemeniJ^ — 3. Where acause 
was referred to two arbitrators, with power 
to them to appoint a third, the award to 
be made by a day named, or such other 
day as they or any two of them should 
appoint, and the two originally named en- 
laiged the time for making the award before 
they appointed the third : — Held, that this 
was an invalid enlargement, and that the 
award made by the three could not be en- 
forced by attachment. Reader, DuUon^ ii. 69 
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Enhtyemeni of THme— Waiver. 

arbitrator who had power to enlaige the 
time for making his award, by indorse- 
ment on the order of reference, made the 
foUowinff indorsement: — "I direct that a 
rule of this Court diall be applied for, by 
couiukI's hand, to enlarge tne time for 
makinfi^ my award.'' No sach rale was 
applied for ; but the parties subsequently 
attended meetings before the arbitrator, 
snd made no objection to the regularity of 
the enlargement i—HM^ tiiat, if the in- 
dorsement was not a sufficient enlargement 
of the time, the irregularity had b^n 
waired. HaUeU y. HtUlett, y. 25 

ISemble, that it was tnfficient— Per Parke, 
fi., and Aldereon, B J 

Power of Courts to enlarge.']-^. The 
Court has power, under the stat. 3 & 4 
Will. 4, c. 42, B. (^. to enlarge the time for 
an arbitrator to make his award, where the 
arbitrator, having power to do so, has al- 
lowed the time hmited by the submission 
for making the award to elapse without 
doing so. Parbery y. Neionham, yii. 378 

[Per Lord Denman, C. J., In re Salkeld, 
12 Ad. & £U. 772, that this power is general ; 
but, per Tlndal^ C. J., in Lambert ▼. Hutckin* 
JOS, 2 M. & G. 858 y the principal case was 
wrongly decided.] 

Power to examine Witnesses,! — 6. A 
cause was referred at Nisi Prius by an or- 
der of reference, which stated 'Uhat the 
witnesses should be examined upon oath, 
to be taken before me," (the judge of as- 
size), ** or some other judge of the Court of 
Exchequer, or before a commissioner ap- 
pointed to take affidavits in the same 
court:" — Beld, that this clause did not 
exclude the general power of the arbitra- 
tor to administer an oath to such witnesses 
under 3 & 4 WiU. 4, c. 42, s. 41 . ffodsoU 
V. Wise, iv. 636 

^ Power to examine the Parties is discre- 
tionaryJ] — 7. Where a cause is referred to 
arbitration, with power to the arbitrator to 
settle all matters m difference between the 
parties, the submission providing also that 
the parties respectively are to be examined 
on oath, if thought necessary by him, it is 
in the discretion of the arbitrator to exa- 
mine the parties, each in support of his 
own case, if he think fit. IreUs v. Ben- 
sHn, ix. 45 

[In Smith v. Sj^arrow, 1 B. C. R. 340, it 
was decided that the arbitrator haa no power of 
examining the parties, except it be given b j the 

•J 



Sxamination upon Oaih is discretionaiy.'] 
-8. A cause was referred, by order of 
Niai Prinsy which stated that the **arbi* 
29 



trators should be at liberty, if they should 
think fit, to examine the parties and their 
respective witnesses on oatn '"—Heldy per 
Parke, B., that it was discretionary with 
the arbitrators whether they would exa- 
mine the witnesses on oath or not, and that 
it was no objection to their award that the 
witnesses were examined witHout being 
sworn, although the part^ against whom 
the award was made required at the time 
that they should be sworn. Smith v. Ghff, 

xiv. 264 
[See alio AUenr, Francis, 4 Dowl. & L. 607, 
that it was no objection where the party object- 
ing had examined witnesses not on oath.] 

Appointment of Umpire.'y-O* By agree* 
ment of reference, a cause was referred to 
two arbitrators, with power to appoint an 
umpire, the costs of tne cause to abide the 
event ; and the said parties thereby bound 
themselves to stand to, obey, and keep the 
award "of the said two arbitrators and 
their umpire, so as the award of the said 
arbitrators and their umpire was made be- 
fore a certain day." An award was made 
1^ the two arbitrators only, and they found 
two issues for the plaintiff and one for the 
defendant, and directed that " the costs of 
the said cause, and of the said several 
issues found therein, shall be paid to the 
plaintiff or to the party entitled thereto :" 
— Heidf on motion for an attachment, that 
the validity of the award being made by 
the two arbitrators only, was too doubtful 
to grant an attachment upon it ; and, se- 
condly, that it was void as to the adjudi- 
cation of the costs of the cause. Hether" 
ington v. RMnson^ iv. 606 

[A misrecitsl that the umpire's decision had 
been considered, when be had not, in fiu^, acted 
at all, held immateriaL Harlow v. Bead, 1 C* 
B. 733.] 

Signing is a Judicial Act,"] — 10. SembU 
per Curiam^ that an award ought to be 
signed by all the arbitrators in the pre- 
sence of each other. The Court, without 
finally deciding this point, refused to set 
aside an award on motion, because it was 
signed by the several arbitrators at differ- 
ent times and places, but intimated that 
they should not enforce it by attachment 
or rule. Stalworth v. Inns, xiii. 466 

[See Little v. Newton, 2 M. & G. 351, 
where the lame point was raised, but not de- 
cided.] 

Execution by Two^ when suJicient,']—lU 
A cause and all matters in difference were 
referred to the arbitration of three per- 
sons, the award of the three, or of any two 
of them, to be final. The award purported 
on the face of it to be made by all three, 
but was executed by two only, the thixa 
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haying refused to sign it when reqneited 
to do 80 : — Held^ that the award was good 
as the award of the two, and supprated an 
issue in which it was so stated. IFhUe r. 
Sharp, xii. 712 

[Tkomtu V. Harrop, i Sim. & St. 524 ; ez- 
pUinedy Id, 714. Where, howerer, a third was 
to be named if the two arbitrators diugreed, end 
the award to be bj the majority, the umpire 
moit rehear the witnesses, or the award will be 
had. In r« Salkeld, 12 Ad. & £U. 7670 

Public€Ui<m>2 — 12. Where an order of 
leference required that the arbitrator should 
make and publish his award in writing, 
ready to be delivered to the parties, or 
such of them as should require the same, 
on or before a certain day: — HM, that the 
award was ^' published/' and ready to be 
^^ delivered/' within the meaning of the 
order, when it was executed by the arbi- 
trator in the presence of and attested by 
witnesses; and that it could not be set 
aside, although the plaintiff died on the 
following day, and before he had notice 
that the award was ready. Brooke v. Mii- 
ehell, vi. 473 

Eeference hack to Arhitrator,^ — 13. A 
cause and all matters in difference between 
the parties were referred to arbitration by 
order of Nisi Prius, which contained a 
clause enablinff the Courts in case the 
awa^ i^ould do disputed, to remit the 
matters referred to the re-determination of 
the arbitrator. The attomies on each side, 
considering the award defective, agreed 
that it du>uld be amended; ana, subse- 
quently, a judge's order was drawn up by 
consent, whereby it was ordered, that the 
matters arbitrated upon should be referred 
back to the arbitrator, to make such alter- 
ation as he should think fit. The arbitra- 
tor altered the award, and re-delivered 
it, without giving notice to the parties of 
his intention so to do, and the amended 
award did not recite the judge's order: — 
Heldy that, as neither party requested the 
arbitrator to hear fresh evidence, he was 
not bound to give them notice. Also, that 
such amended award need not recite the 
judge's order. B<iker v. Hunter^ xvi. 672 

[See also Bird v. Penriee^ vi. 754 ; and A!ow- 
Ht V. aemmtt 1 C. B. 728. If tendered, the 
arbitrator must hear firesh e?idenoe : NickolU v. 
Warren, 6 Q. B. 615.] 

JVhere Befermee fails.'J^--l'i, Where a 
verdict was taken at Nisi Prius, and en- 
tered in the Associate's Book (but not on 
the record), subject to a reference, and the 
time limited for making the award expired 
before the order of reference was delivered 
to the arbitrator, when the defendant re- 
fused to proceed with the reference, where- 
30 



upon the plaintiff, without making any 
application to the Court, took the cause 
down again to trial, and obtained a second 
verdict: — Held, that the latter trial and 
verdict were irregular. Held^ also, that 
the irregularity was not waived by the de« 
fendant^ attorney attending and cro8»-ex- 
amining a witness under an order obtained 
by the plaintiff's attorney (after the other 
party had refused to go on with the refer- 
ence) for the examination of the witness 
on interrogatories under the 1 Will. 4, c. 
22,8.4. HaUy.Bou80y iv. 24 

[The proper course was to apply to the Conrt 
for leave to re-try the cause, notwithstanding the 
former verdict— Per Aidermm, B., p. 28, citing 
BaeoH Y,'Cre9weli, 9 Bing. 89.] 



III. Power OP Abbitratob* 

Amount of Damapes.'] — 1. A cause was 
referred at Nisi Pnus, and a verdict en- 
tered for the plaintiff by consent, for the 
damages in the declaration, which exceeded 
the amount claimed in the particulars of 
demand. The arbitrator awiuded that the 
verdict should stand at the amount for 
whidi it was entered : — JSewible, that the 

Particulars of demand were not necessarily 
efore the arbitrator, and that, if the de- 
fendant intended to limit the plaintiff's 
demand to the amount claimed by the par- 
ticulars, he ought to have brought the par- 
ticulars before the arbitrator, Kenriek ▼• 
Phillips, vii. 415 

[A rule nisi was granted to set aside the award, 
and discharged on tiie merits. Ih. 417.] 

EtUty of Verdict.] — 2. A cause was re- 
ferred by a submission, which gave no ex- 
press power to direct a verdict to be en- 
tered. The arbitrator awarded that a ver- 
dict should be entered for the plaintiff, 
with 40«. damages and costs. The Court 
refused to set aside the award on motion, 
and intimated a strong opinion that it was 
good. But afterwaras the Court dis- 
charged a rule which had been obtained to 
enforce the award by attachment, leaving 
the plaintiff to pursue his remedy by ac- 
tion. Cock V. Gent, xiii. 364 

[See Hawkyard v. Stocki, 2 Dowl. & L. 936, 
for an instanoo of the award of entry of verdict 
making the award bad for excess.] 

Entry of Fmltd.]— 3. To an action of 
assumpsit on a builder^s bill, the partieu* 
lars of demand being 104/. 12«., the de- 
fendant pleaded payment of 30/. before ac- 
tion brought, and payment into court of 
45/. more. The cause was referred at Nisi 
ftrius to a surveyor, who was to measure 
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and value the pUuntifPs work, and to cer- 
tify for whom and for what amoant the 
Terdiot should be entered ; no order of 
Nisi Prios heiDf^ drawn np, he certified that 
he was of opinion that 7Ah 7s, was a fair 
and proper sum to be paid to the plain- 
tiff i-^iie&fy that this amounted to a ver- 
dict for the defendant ; and the Court re- 
fused to set it aside, on the ground tliat it 
was made some months after the jury pro* 
oeas was returnable, the plaintifiP not hav* 
ing withdrawn from the reference on that 
ground. Salter v. FoIm, it. &! 

[The certificate is by consent the verdict, 
T^megr. Hawkei, 10 Ad. & £11. 32, and accord- 
iofly jndgmentnay be entered thereon fortii with x 
Cnmer v. CAttrl, vr, 310.] 



Svedal CawX-^, An arbitrator cannot 
witnout special leave state a case for the 
opinion oi the Court — Per Lord AhingeVy 
(J. B. Anderson v. Fuller^ iv. 472 

[Ace. Bradbe€ v. CMrUVt Hospital 4 M. & 
G. 715, 756.] 

Slating Case for the Ciwir*.]— ^. Where, 
by the terms of the order of reference, an 
arbitrator is to be at liberty to raise any 

Eoint of law for the opinion of the Court, 
e is not bound to do so ; such a clause is 
only an enabling one, and not compulsory. 
Weed V. Hotham^ v. 674 

Arrest of Judgment,"]-^. An arbitrator 
to whom a cause is referred with power to 
direct how the verdict shall be entered, has 
no authority to arrest the judgment. An- 
gus V. Red/ord, xi. 69 

Power to eertify/or Costs should hegivenJ] 
— 7» Where a cause is referred at Nisi 
I^us, care should be teken to give the ar- 
bitrator the same power of certifying that 
it was a fit cause to be tried oefore a 
judge, as the judge at Nisi Prius would 
have had ; since, otherwise, if he award to 
the plaintiff a sum under 20/., the Master 
will not be warranted in taxing the costs^ 
either aa between party and party, or as be- 
tween attorney and client, except according 
to the reduced scale given in the " Direc- 
tions to Taxing Officers," H. T., 4 Will. 4. 
Waller v. SmUh, y. 169 

[In Chifiths V. Thomas, 4 Dowl. & L. 109, 
0&leridge, J., held, that, under a reference before 
trial, the costs to abide the erent, the 3 & 4 Vict, 
e. 24, did not apply.] 

Jf«f he empowered to certify for Costs."} — 
8. Where an action of trespass was refer- 
red by order of Nisi Prius, which empow- 
ered tne arbitrator to amend the pleadings, 
and to certify for costs in the same manner 
aa a judge at Nisi Prius ; and the arbitra- 
tor awazued a verdict for the plaintiff with 
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nominal damages, and certified in his award 
that ^he action was brought to try a right, 
&c. : — Heldf that he hM power to do so, 
and that the plaintiff was entitled thereon 
to his full costs, ^tn v. Cddellj viu. 129 

Certificate for Costs eannot be given after 
Awara.] — 9. An arbitrator, to whom a 
cause is referred, with all the powers of a 
judge at Nisi Prius, cannot ^ive a certifi- 
cate for the ooste of a special jury, after he 
has made and published his award, with* 
out providing for them therein. Geeves 
v. Cforton, xv. 186 

Costs, to be iuceriained,] — 10. By the 
terms of an order of reference at Nisi rrius, 
the coste of the cause were to abide the 
event, ** the coete of the reference and award 
to be in the arbitrator, who shall ascertain 
the same:** — Hcldt that the arbitrator waa 
bound to ascertein and determine the coste 
of the reference and award. Morgan v. 
Smith, ix. 427 



IV. AWABD. 

I. Finality. 

Finding on all the Issues where Costs of 
the Cause abide the jEvent,]-^!. Where a 
cause, in which there are several issues, is 
referred to an arbitrator, and the coste of 
the cause are to abide the event of the 
award, the arbitrator must award specifi- 
cally on each issue ; and a general award, 
that the plaintiff had good cause of action 
against the defendant, and that the defend- 
ant should pay to the plaintiff a certain 
sum, together with the ooste of the action 
and of the reference, is bad. Bomrke y. 
lAegdy x. 660 

2. Where an action of assumpnt, the 
declaration in which contained a count 
upon a promissory note for 22/. \\s. 9d,, 
and a count upon an account steted for 80/., 
was referred to arbitration, and the arbi- 
trator found that the plaintiff had good 
cause of action for, ana was and is le«illy 
entitled to have, claim, and recover of and 
from the defendant the sum of 22/. lis. 9i., 
being the amount of the promissory note 
mentioned in the pleadings in the said 
cause: — Heldy that the award was bad, 
inasmuch as it did not dispose of the issue 
upon the account stetea. Qisbome v. 
Hart, V. 60 

8. Assumpsit. The declaration oon- 
teined counte for goods sold, money paid, 
had, and received, and on an account 
steted, to which the defendant pleaded non 
assumpsit, payment, and a set-off; and 
after issue joined, the cause and all mat- 
ters in difference between the parties were 
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referred to arbitrators, the costs of the ac- 
tion to abide the event of the award. The 
arbitrators awarded that the defendant was 
indebted to the plaintiff in the sum of 
68/. 11*. 6d.y and that final judgment 
should be entered for the plaintiff for that 
sum, besides his costs of snit, to be taxed 
by the Master, and that the said sum of 68/. 
11*. 5d,, with such costs as aforesaid, should 
be paid by the defendant to the pkintiff : 
'—Held, tk&t the award was bad, inasmuch 
as it did not necessarily determine the 
issues raised on each of the counts in the 
declaration by the plea of non assumpsit, 
but only that the defendant was liable on 
some one or more counts, not on sll. un- 
burn V. Kilium, xiii. 671 

4. Where, on a reference of a cause to 
arbitration, the costs to abide the event, 
the arbitrator finds in favour of the defend- 
ant upon a plea which covers the whole 
cause of action, it is no objection to the 
award that on other issues the arbitrator 
has found for the plaintiff without da- 
mages. Savage t. Ashmn, iv. 530 

Finding General IsMe diaributively.]--^. 
A declaration in assumpsit contained a 
count in the sum of 200/. for horse keep 
and work and labour ; and another count 
in the like sum upon an account stated. 
The defendant pleaded, as to all except 
160/., non assumpsit, and, as to that sum, 
payment. The cause was referred to arbi- 
tration, and the arbitrator awarded as to 
the first issue, that the verdict should be 
entered for the plaintiff, and as to the se- 
cond issue, so far as it related to 150/. he 
directed a verdict to be entered for the de- 
fendant, and as to the residue of that issue, 
for the pluntiff ; and he assessed the da- 
mages at 14/. 4a. 9(f., that being the balance 
which he adjudged to be due to the plain- 
tiff: — Hddy that the arbitrator was not 
bound to find the first issue distributively, 
so as to find for the plaintiff as far as re- 
lated to 14/. 4*. Qd., and for the defendant 
as to the residue. Bird v. Penrice, vi. 764 

No finding is necessary upon ths (hunts 
of the Declaration.']—^. Where a declara- 
tion contained several counts, and the cause 
was referred by order of a judge before plea 
pleaded:— .^e/i, that the arbitrator was 
not bound to find specifically upon each 
count in the declaration, but might find 
generally that the plaintiff had good cause 
of action for a certain sum, and award that 
the defendant should pay him that sum. 
Bearup v. Peacock^ xiv. 149 

[As to finding on all the issues, see also Pear- 
son V. Arehbold, infra, 22, BndWaddk v. Down* 
man, infra, 23. Kilbum v. Kilbum wUI not be 
cani^ further— Per Colendge, J., in Adam v. 
v2 
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Roe, 1 B. C. R. 81, where it was held that it 
was unnecessary to find specifically upon the 
issnes raiBed under non assumpsit ; and in Hob' 
son V. Stewart, I B. C. R. 288, Erie, J., held 
that a distinct finding was unnecessary where 
either plea would have been a good bar to the 
action, and the award was in favour of the plain- 
tiff. But Brooks V. Parsons, 1 Dowl. & L. 691, 
and Stonehewer v. Parrar, 6 Q,, B. 730, shew the 
danger of leaving the separate issues undisposed 
of; and it would be advisable, as suggested by 
PoUoek, C. B., Morgan v. I%om, 9 Jur. 92, 
to insert a clause in the submission, making a 
general award suflScient, unless either party re- 
quires the specific issues to be found.] 

Finding as to Cause of Actum.']—'*!. An 
action for certain commission on the pur- 
chase of land, and all matters in difference 
between the parties, were referred to arbi- 
tration ; the costs of the suit and of the re- 
ference and award, and all other costs, to 
abide the event ; final judgment to be en- 
tered up for the plaintiff or defendant, ac- 
cording to the award, for any damages or 
costs awarded to either of them, and exe- 
cution to issue. The arbitrator awarded 
that the plaintiff had no cause of action 
a^inst the defendant, and that the plain- 
tiff should pay to the defendant the sum of 
36/. IStf. 4J., which he found to be due and 
owing from the plaintiff to the defendant. 
The arbitrator then declared that his award 
was not intended to exclude the plaintiff 
from the receipt of his commission on cer- 
tain land purcnased, to which he would be 
entitled under a certain agreement : — Held^ 
that the arbitrator had no power given him 
to order a verdict to be entered, but merely 
to decide whether the plaintiff had any 
cause of action against tne defendant, and 
that the award was sufficiently final. 
Harding v. For^w^ i. 415 

8. Where an action of debt, in which 
the defendant had pleaded the general issue 
and a set-off, was, by consent, referred to 
arbitration, " the costs of the reference and 
the award to abide the event," and the ar- 
bitrators found that the plaintiff was not 
entitled to recover in the action, and had 
not any cause of action against the defend- 
ant, but said nothing as to the set-off :-;- 
Held, that the award was final, and that 
the defendant was entitled to muntain an 
action for the costs of the reference and 
award. Duckworth v. Harrison, iv. 482 

[But now see the cases, supra.] 



As to Cause of Action.^—Q. Two causes 
between the same parties, one in trespass 
for mesne profits, in which the plaintiff had 
declared, tne other in assumpsit, in which 
he had only issued his writ, were referred, 
by a judge's order, to arbitration, the costa 



ARBITRATION AND AWARD. 

of the causes and of the reference and award 
to abide the event of the award. The ar- 
bitrators, by their award, after reciting the 
order of reference, and that they had duly 
conaidered the proofe, &c. concerning the 
premises, awarded concerning the same 
that all further proceedings in the said 
causes should cease and be no further pro- 
secuted, and that the defendant should, on 
&c., pay to the plaintiff 41/. 17*. 9d. in full 
of all demands in the said causes : — Held^ 
a sufficient determination of both causes in 
favour of the plaintiff. Wynne v. Ed- 
wardsy xii. 708 

Efect of Wards of and coneeming the 
PrflwiiM.j— 10. By submission between 
the plaintiff and other persons (who were 
next of kin, and entitled to distributive 
shares of an intestate's estate) and the de- 
fendant, the administrator and also one of 
the next of kin, reciting (inter alia) tliat 
the estate of the deceased consisted of debts 
due to him at his death, farm -stock, cattle, 
com in the ground, implements of hus- 
bandry, household eoods, and furniture, 
and oiher effects^ and that differences had 
arisen as to their value, which the parties 
had agreed to refer to arbitration ; tne said 
parties agreed that all and every claim, de- 
mand, controversy, difference, and dispute 
between the several parties thereto, con- 
cerning the matters and things before men- 
tioned, or in relation thereto, should be 
paid, settled, and adjusted according to the 
arbitrament of two jpersons named. By 
the award, after reciting the submission, 
and alleging it to be made <* of and con- 
cerning the premises," the arbitrators found 
and awarded that the defendant, as admi- 
nistrator, at the date of the submission, had 
monies, farm-stock, cattle, com, com in the 
ground, implements of husbandry, house- 
hold goods » and furniture of the intestate in 
his hands, to be administered, to the value of 
929/., independently of any debts owing to 
the intestate ; that the defendant should re- 
tain 140/., found to be owing to him from 
some of the parties, and 65/. to pay the 
rent and taxes of certain tenements which 
were in the intestf||e's occupation at his 
death ; that he should be entitled to set off 
15/., due to him from the plaintiff, against 
his dbtributive share ; and that he should, 
at a certain time and place, pay the plain- 
tiff and the other parties their several dis- 
tributive shares of the intestate's estate, 
first retaining his own share and the above- 
mentioned sums of money ; and that they 
should, if required, execute releases to the 
defendant : — HM^ in an action on this 
award, that it was sufficiently final, al- 
though it did not expressly award as to 
any " other effects" than those specifically 
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mentioned in it, nor as to the amount of 
the debts due to the estate, nor as to the 
amount of the distributive shares payable 
to the plaintiff and the other parties to the 
submission ; it not bein^ shewn by plea 
that there were other efiects, and that the 
anumnU of the debts or distributive shares 
were matters in difference. Perry v. 
MiUhelly xii. 792 

11. A declaration on an agreement to 
supnly timber and slates to the plaintiff for 
building a house, idleged as a breach the 
non-supnly of timber only. The defend- 
ant pleaaed — ^first, non assumpsit; secondly, 
that he did supply timber; thirdly, part 
payment. The cause and all matters in dif- 
ference were referred, and the arbitrator, 
by his award, after reciting that he had 
heard the evidence produced *' touching the 
matters in difference," stated that he made 
his award '^of and concerning the pre- 
mises," and then proceeded to find specially 
on each of the issues in the action : — Hela^ 
that the award was sufficient, although it 
appeared that there was a matter in differ- 
ence submitted to the arbitrator as to the 
non-supply of slates. Dunn v. Warlters, 

ix. 293 

Matters in difference not brought before 
the Arbitrator.'] — 12. An action of trespass 
brought in the Court of Exchequer by a 
plaintiff against three defendants, and all 
matters in difference between the said 
parties, were referred by order of Nisi Prius 
to an arbitrator, a verdict having been 
taken for the plaintiff; and by another 
like order, made at the same time, an ac- 
tion of replevin brought in the Court of 
Queen's Bench, by the same plaintiff 
against one only of the defendants, was 
also referred to the same arbitrator. The 
main question agitated on both sides was, 
whether or not the plaintiff had, in 1842, 
become tenant to that party who was de- 
fendant in both actions. No other tenancy 
was ever set up or brought into question 
before the arbitrator. The reference of the 
replevin suit was firet proceeded in, and 
the evidence taken in it was by consent 
read over as evidence in the action of tres- 
pass. The arbitrator awarded in the action 
of replevin, that the plaintiff had good 
cause of action against the defendant, and 
was entitled to a verdict, as also in the action 
of trespass, and awarded damages of 70/. in 
that action. He awarded nothing as to the 
costs of the action of replevin, or whether at 
the date of the order of reference of either ac- 
tion a tenancy of the plaintiff to the party, 
who was defendant in both actions, ex- 
isted: — Heldy that the award was good, 
these matters, if in difference, not tiar^i 
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ing been bronght before the aTbitrator 
at the hearings. The plaintiff had reple- 
Tied in the County Court, but, on the sale 
by three defendants of the goods replevied, 
dropped that auit and brought the action 
of trespass against them : — neldy that, as 
the proceeding in the County Court was 
not brought before the arbitrator, his award 
was good, though he had not awarded on 
it. Whether on a reference of a cause and 
^'all matters in difference between the said 
parties," they being A., on the one part, 
and B., C, and D., on the other, an arbi- 
trator must award on a cause and matter 
of difference pending between A. and B. 
only — qucBre. Eeea v. Waters^ xvi. 263 

Matters in Difference net determined,"] — 

13. A cause and all matters in difference 
between the parties (there being no matters 
in difference except in the cause) were 
referred by order of Nisi Prius to the 
award, order, arbitrament, final end, and 
determination of A. B. ; tne order provid- 
ing, that the verdict should be entered for 
the plaintiff for the damages in the declar- 
ation, subject to be reduced or vacated, or 
instead thereof a verdict for the defendant 
or a nonsuit entered, according to his 
award. The arbitrator, by his award, di- 
rected that the verdict entered for the 
plaintiff should be vacated, and a nonsuit 
entered : — Hetd^ {Parke, B., dissentiente), 
that the award was bad, as not finally de- 
termining the matters in difference in the 
cause, mid v. Holt, ix. 161 

Ascertainment of Costs of Reference,] — 

14. By the terms of an order of reference 
at Nisi Prius, the costs of the cause were 
to abide the event, " the costs of the refer- 
ence and award to be in the discretion of 
the arbitrator, who shall ascertain the same:*' 
"--Held, that the arbitrator was bound to 
ascertain and determine the costs of the 
reference and award. Morgan v. Smith, 

ix. 427 

Where Power given to make several 
Awards,^ — 16. By an order of reference, a 
cause was referred to an arbitrator, who 
was to settle all matters in difference 
between the parties at law and in equitv, 
and to order and determine what he should 
think fit to be done by either party re- 
specting the matters in dispute ; so as he 
snould make and publish nis award by a 
day specified, (with power to enlai^ the 
time for making it), ready to be delivered 
to the parties, or, if either of them should 
be dead, to their respective personal repre- 
sentatives ; and the arbitrator was to be at 
liberty to make one or more awards, at his 
ditcretion. At the time of this submisBion^ 
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two equity suits were pending, in which 
the parties to the action were interested, 
and m which certain infants were also con- 
cerned ; and there were also other matters 
in difference between them. Before any 
award was made, L.. one of the parties to 
the equity suits, died. The arbitrator 
made an award within the time limited by 
enlargement, whereby he ordered that a 
verdict should be entered for the plaintiff, 
damages 500/., and that the defendants 
should pay that sum to the plaintiff, as well 
as the nirther sum of 350^ f^^ grievances 
not included in his declaration. 6n motion 
to set aside a judgment and execution sued 
out on the award (the enlarged time having 
expired) : — Held, first, that the award was 
sufficiently final, although it did not dis- 
pose of the eouity suits ; secondly, that it 
was not invalidated by the circumstance 
that infants were parties to those suits; 
thirdly, that the arbitrator's authority was 
not revoked by the death of L. ; fourthlv, 
that the awara of the 3fi0/. was sufficiently 
certain. Wrightson v. Bywater, iii. 199 
[The ground of this decision wu that the 
parties gave the power to the arbitrator to dispose 
of all matters, bnt did not make it a condition that 
all mattera should be disposed of by him* In 
Biddell v. Dowser 6 B. & C. 255, the point was 
not argned. Wrightttm v. JBywater, iii. 207.] 

Rejecting conditional Finding,"] — 16. A 
cause and all matters in difference having 
been referred to arbitration, the arbitrator 
set out all the fisicts upon the face of his 
award, and then awarded that the plaintiff 
had no cause of action against the defend- 
ant^ and stated that he determined the 
action in favour of the defendant. He 
then, after awai'dinff by whom the costs of 
the reference should be paid, concluded as 
follows:-— "But if the Court shall be of 
opinion, upon the facts hereinbefore stated, 
that the plaintiff is entitled to recover in 
the action, then I determine the action in 
favour of the plaintiff, and order and award 
that the defendant pay damages to the 
plaintiff to the amount of one shilling, and 
also pay to the plaintiff the costs of the 
reference :" — Held, that the arbitrator 
having come to a positive finding, and ex- 
pressly declared his own opinion, ttie award 
was sufficiently final, and the latter clause 
might be rejected. Barton v. Ranson^ 

iii. 322 
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(2.) Excess. 

Award of Costs.] — 17. All matters in 
difference on the record in a cause were re- 
ferred to arbitration, the costs of the action 
and of the reference and the award to be 
in the discretion of the arbitrator. The 
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arbiiiator awarded that the action should 
cease, and no further proceeding be taken 
therein; that the defendant snould pay 
to the plaintiff 60^. towards the costs of 
the cause and reference * that the plaintiff 
should pay his own and the defendant's 
costs of the cause and reference, the said 
eotU io be taxed as between aU(ynMy amd 
cltenty and that the plaintiff should pay the 
arbitrator 25/. for his fees, Scci—Held, 
that this award was not uncertain or in- 
consistent, but that the arbitrator had ex- 
ceeded hb authority in awarding costs as 
between attorney and client ; and that the 
order as to costs was so connected with the 
rest of the award that it could not be re- 
jected as surplusage. Seccombe v. Bahbt 

vi. 129 

Award of Costs.'}— IQ. Three causes were 
referred to arbitration, in one of which the 
infant sued by his next friend, the other 
two being actions in which he was the sub- 
stantial, though not the nominal plaintiff. 
The costs of the causes were to abide the 
event, and the costs of the reference and 
award were to be in the discretion of the 
arbitrator. The arbitrator decided all the 
causes in farour of the defendant, and or- 
dered that the infant should pay all the 
costs of the reference and award: — Held^ 
that this was no excess of authority. 
Pnmdfooi t. Bcyley xv. 198 

19. A client sued his attorney for negli- 
gence and bad advice, and also for money 
had and received to his use. To the counts 
for negligence, the defendant pleaded the 
Statute of Limitations ; to the money counts, 
a set-off for bills of costs. At the trial, the 
judge having expressed an opinion that 
tile Statute of Limitations was a bar to the 
plaintiff's recovering on the counts for 
negligence, at his suggestion the pecuniary 
accounts between tlie parties were referred 
to a barrister, and a juror was withdrawn. 
By the order of relerence, the arbitrator 
was to settle all matters in difference be- 
tween the parties touching the defendant's 
bUls of costs, and all the plaintiff's demand 
on the defendant, with power to have the 
defendant's bills taxed ; and to ascertain 
the balance between the parties, and direct 
W and to whom, and when, the same 
anould be paid ; but no question of lia- 
bility was to be raised. The arbitrator 
directed the defendant's bills to be sent for 
taxation, and in the meantime the plaintiff 
discovered that the defendant was not 
admitted in the courts at Westminster, 
(but only in the court of great session in 
Wales), where a considerable part of the 
business was done, and he raised that ob- 
jection before the arbitrator. The arbitra* 
d5 



tor, by his award, after stating that he 
had heard, examined, and considered the 
proofis, &c. of the parties, and had admitted 
and considered the evidence tendered to 
shew the several times when the defend- 
ant was admitted in the superior courts, 
awarded that the balance aue from the 
defendant to the plaintiff was 170/. and a 
fraction, and directed the defendant to pay 
that sum to the plaintiff. On motion to 
set aside the award, on the ground that 
the arbitrator had exceeded his authority 
in making any deductions in respect of the 
defendant's non-admission in the superior 
courts, there were conflicting affidavits as 
to whether the liability in this respect was 
in the contemplation of the parties at the 
time of the submission. The Court, how- 
ever, set aside the award ; and, on a sub- 
sequent motion, stayed the proceedings in 
the cause, on the ground that the with- 
drawal of a juror, under the circumstances, 
finally determined the action. Harries v. 
Thomas^ ii. 32 

[See infra, "Withdrawing Juaoa."] 

SurplusageJV—^^S, An action of trespass 
qu. cl. fr., in wnich there was a justification 
of a public right of way, was referred to 
an arbitrator, with power to direct what 
should be done between the parties. lie 
directed a verdict for the defendant, and 
that the plaintiff should put up a stile and 
bridge upon the way, in a place described. 
It appeared that that place was not on 
land of either the plaintiff or defendant:— 
Heldy that this latter part of the award was 
void. Turner v. Stpainson^ i. 572 

21. The arbitrator had the power of a 
judge at Nisi Prius. He did not award 
execution, but ordered the damages and 
costs to be paid at a stated time and place. 
That part of the award was held void pro 
tanto, as surplusage. Bees v. Waters, 

xvi. 263 



(3.) Uncertainty. 

Finding of Issues, "^ — 22. In an action of 
assumpsit, the defendant pleaded non as- 
sumpsit, payment, and a set-off; and 
issues having been joined thereon, the 
cause and all matters in difference were, 
by a judge's order, referred to arbitration, 
the costs of the cause to abide the event, 
and the costs of the reference and award to 
be at the discretion of the arbitrator. The 
arbitrator awarded "that the plaintiff 
should pay to the defendant the sum of 
16/. 10«. 2d,y being the balance which I 
find to be due from the plaintiff to the de- 
fendant ;'* and he furtner awarded that 
each party should pay his own costs of the 
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reference, and a moiety of the costs of the 
award : — ^0^, that the award was had, on 
the ground of imcertaiaty as to the finding 
of the issues, and there heing no adjudica- 
tion at all upon the cause. Pearson v. 
Arehbold, xi. 477 

28. In an action of deht for work and 
lahour, &c., to which the defendant pleaded 
nunquam indehitatus, payment, and a set- 
off, a yerdict was taken by consent for the 
plaintifis, subject to the awanrd^ of an arbi- 
trator, who was to settle the cause and all 
matters in difference. The submission 
contained a stipulation, that, if the arbitra- 
tor should fina that the plaintiff^ were not 
entitled to recover any debt or damages, 
then a verdict was to be entered for the 
defendant ; the costs of the cause to abide 
the event of the award. At the last meet- 
ing before the arbitrator, it was agreed, 
thAt, if a *^ cam-ring and snaft," which had 
been supplied to the defendant, ought not 
to be charged, he was to allow the plain- 
tiffs the vuue of them at the market price 
of pie-iron, as thev had been retained by 
the defendant. The arbitrator awarded 
that the plaintiffs were not entitled to 
recover in the cause, and that no money 
was due from either of the parties in 
respect of the other matters in difference, 
except that he awarded that the defendant 
should pay to the plaintiffs for the cam- 
ring and shaft such sum as the same 
amounted to, according to the market 
price of pig-iron : — Held, first, that, by the 
terms or the order, the arbitrator was not 
required to find specifically on each issue ; 
" secondly, that the award was not bad for 
uncertainty, in omitting to name the time 
and market at which the price of the iron 
was to be ascertained. 1v addle v. Down- 
man, xii. 562 

24. Debt on an award. The declaration 
alleged that differences had arisen between 
the plaintiff, as administratrix of M. T., 
and the defendant concerning certain sums 
of money due from the defendant to the 
plaintiff as administratrix, as to part of 
which there had been a settlement on a 
certain day in the lifetime of the said 
M. T., to wit, on &c., which settlement 
was the last settlement next before the 
making of the award, and that the arbi- 
trator awarded that there was due from 
the defendant to the pl^ntiff 150/., with 
interest from the period of the said last-men- 
tioned settlement. The (defendant pleaded, 
first, that the arbitrator did not make any 
award concerning the premises in the de- 
claration mentioned modo et form&; se- 
condly, that the day in the declaration in 
that behalf mentioned was not the day of 
the last settlement next before the making 
36 



of the award ; thirdly, that no such* settle- 
ment as in the declaration mentioned was 
at any time made. It appeared that the 
date of the last settlement was not in dis- 
pute between the parties : — Held, that 
the second issue was immaterial ; and the 
jury having found it for the defendant, 
the Court awarded a repleader as to that 
issue. Held, also, that the award was suf- 
ficiently certain. Plummer v. Lee, ii. 495 

25. Where, in an action on the case by a 
reversioner, which was referred by order of 
Nisi Prius to an arbitrator, he awarded 
(inter alia) that the action was brought to 
try a right, besides the mere right to re- 
cover damages : — Held, that he was not 
bound to state what was the right which 
the action was brought to try. 

Where, by an order of reference, the ar- 
bitrator is '* to determine what he shall 
think fit to be done by either of the par- 
ties," he is not bound to direct affirmatively 
that something shall be done, unless he 
shall so think fit — Per Lord Abinger, C.B., 
Alderson, B., and Gumey, B. ; Parke, B., 
dissentiente. Angus v. lUdford, xi. 



26. An action of trespass for an injury 
to the plaintiff's houses and lands was re- 
ferred to an arbitrator, who was to settle at 
what price and on what terms the defend- 
ant should purchase the plaintiff's '* pro- 
perty." The order of reference gave no 
power to the arbitrator to determine what 
the property in question was, nor was 
there any dispute on the subject. The ar- 
bitrator fixed a certain sum as the price at 
which the defendant should purchase the 

Slaintiff 's property, and ordered that the 
efendant mignt use the plaintiff's name 
to enforce certain rights and remedies :— 
Held, that the award was not bad, on the 
ground of its not specifying what the i»n>- 
perty was, and that the arbitrator dia not 
exceed his authority in awarding that the 
defendant should be entitled to use the 
plaintiff's name. Round v. Hatton, x. 660 

Amount of Verdict. "^ — ^27. Where a verdict 
was taken for the plaintiff, subject to a re- 
ference of the cause and all matters in dif- 
ference, the arbitrator having power to 
vacato or reduce the damages, and he 
awarded that the plaintiff was entitled to 
demand of the defendant 90/. in respect of 
the causes of action, and that the defendant 
was entitled to set off 35/, in respect of his 
journeys, &c., mentioned in the plea and 
notice of set-off, and that the defendant 
should deliver up certain securities to 
the plaintiff: — Held, that the award suffi- 
ciently ascertained the amount for which 
the verdict was to be entered. PkOt v. 
HaU, ii. 391 



■ * 



ARBITRATION AND AWARD. 

(4.) Ineonsistmty, . 

28. Assumpsit on an agreement to build 
a house according to certain drawinjj;s, 
plansy and specifications, and to tbesatis- 
nction of tne plaintiff, and with the best 
materials ; alleging as breaches, that the 
defendant did not build the house to the 
satisfaction of the plaintiff, and that he did 
not perform the work with the best mate- 
rials. Pleas — ^first, non assumpsit; se- 
condly, that the defendant did tne works 
to the satisfaction of the plaintiff ; thirdly, 
that, before the breach, the contract was 
rescinded; fourthly, leave and license; 
fifthly, that the defendant deviated from 
the drawings by the direction of the plain- 
tiff's architect ; sixthly, aplea stating an 
agreement between plaintiff'^and defendant 
to build a stone wall in lieu of the wall 
mentioned in the original agreement ; se- 
venthly, that the defendant, by command 
of the plaintiff, erected a stone wall in- 
stead of a brick wall. The plaintiff took issue 
on the first two pleas, traversed the third, 
dxth, and seventh, replied de injurift to 
the fourth, and demurred to the fifth. 
The cause was at the assizes referred to an 
arbitrator, the costs of the cause and refer- 
ence to abide the event ; and he awarded 
a general verdict to be entered for the de- 
fendant: — HMy that the award was not 
uncertain, inconsistent, or repugnant, and 
that it was not necessary for tlie arbitrator 
to assess contingent damages on the de- 
murrer, neither party having requested 
him to do so, but acted as if the matter had 
not been submitted to him. Ileld^ also, 
that the fifth plea was bad on general 
demurrer, the architect not being shewn to 
be the plaintiff's agent to bind him by any 
deviations from the drawing. Cooptr v. 
LanffdoUy ix. 60 

[The verdict was afterwards entered for the 
pl^tiff on all the issues, and, upon error broughti 
held to be correct, z. 785.] 

29. Debt, in 200/., for work and labour, 
for goods sold, and on an account stated. 
Pleas — ^first, except as to 351,, parcel, never 
indebted ; secondly, as to the said 35/., 
parcel, payment before action brought; 
thirdly, as to the 36/., payment into court 
of 37/., in satisfaction of the said sum of 
35/. and all damages for the detention 
thereof; fourthly, a set-off to the whole 
declaration. The cause and all matters in 
difference between the parties were re- 
ferred, by an order of Nisi Prius, to an ar- 
bitrator, who, by his award, directed a 
verdict for the plaintiff on the first issue, 
without damages, and for the defendant on 
the other issues: — Heidy that the award 
was good ; that the arbitrator was right in 
not awarding any damages on the first 
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issue ; and that the finding as to the seve- 
ral issues was not' repugnant. Jfarwiek v. 

Cox, • xiu 774 

30. In debt for use and occupation, 
goods sold, &c., to which the derendant 
pleaded nunquam indebitatus and "a.set-off, 
the verdict was entered at Nisi Prius for 
the plaintiff, subject to a reference of the 
cause to an arbitrator, who was to certify 
whether the verdict should stand, and for 
what amount^ or whether it should be va- 
cated and a verdict entered for the defend- 
ant. The arbitrator certified that the ver- 
dict should be vacated, and a verdict entered 
for the defendant on both issues : — Held, 
that he had a right to do so, and that the 
certificate was not inconsistent. WUliamB 
V. Moulsdale, vii. 134 

31 . Where, on a reference of a cause to 
arbitration, the costs to abide the event, 
the arbitrator finds in favour of the de- 
fendant upon a plea which covers the 
whole cause of action, it is no objection to 
the award that on other issues the arbitra- 
tor has found for the plaintiff without da- 
mages. Savage v. Asntoin, iv. 630 



y. SBTTINa ASIDB AWAKD. 

Mistake is no ground for setting asid^ 
Award,'] — 1. An action for goods sold &c., 
to which the defendant pleaded a set-off, 
having been refen*ed to arbitration, the 
defendant admitted that the plaintiff had a 
claim against him for 82/. 3^. 8<f., for 
goods sold &c., and for 119/. *ls, 4d,^ the 

Eroduce of the phuntiff's goods, sold by 
im under a distress for rent, which sums 
together exceeded the entire set-off claimed 
by the defendant. The arbitrator omit- 
ting by mistake the sum of 119/. 7s, 4d. 
admitted to be due to the plaintiff, awarded 
that the defendant's set-off amounted to 
100/. Os, Gd,, and thereby exceeded the 
plaintiff's damages, which he assessed at 
94/. ISs, 4d, It appeared by the affidavits, 
that, on the error being pointed out to the 
arbitrator, he admitted it, and requested 
the defendant to allow him to reconsider 
his award upon the evidence befoi*e him, 
which the latter refused. The error did 
not appear upon the face of the award, nor 
did the arbitrator make any affidavit. The 
Court, under these circumstances, refused 
to set aside the award, adhering to the 
general rule, that the mistake of an arbi- 
trator is no grdund for setting aside an 
award. PhiUips v. EwinSy xii. 309 

Misreeeption of Evidence not Misconduct. "l 
— 2. On a reference of a cause and all mat- 
ters in difference to arbitration, the plain- 
I tiff tendered in evidence his books^ con- 
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taining entries made by himself and others 
on his dictation^ which being objected to as 
inadmissible, the arbitrator stated that the 
same strictness was not required as on a 
tri^ at Nisi Prius, and that, although the 
books were not strictly admissible, he had 
anthority to receive them, and he accord- 
ingly did so; but it did not appear that he 
hM acted upon them: — Held^ that this did 
not amount to misconduct in the arbitra- 
tor, so as to authorise the Court to set 
aside the award. Hagger y. Baker ^ xiv. 9 
[Whether the arbitrator be a lay or legal per- 
loiii no mistake in law not apparent on the award 
will be corrected. FuUer ▼. Fmwick, 3 C. B. 705. 
In re Hall ▼. Hinds, 2 M. & G. 847» is difficolt 
to reconcile with previous cases and will not be 
carried further. 

Time for Motion to enter Verdict under,"} 
—4. Whero an arbitrator, to whom a cause 
was referred by order of Nisi Prius, directed 
that the verdict should be entered for the 
plaintiff for 254/., and then set forth cer- 
tain facts raising a question for the opinion 
of the Court, and awarded that if, upon 
such facts, the Court should be of opinion 
that the verdict should be for 125/. only, 
then the damages should be reduced to 
that sum: — HM^ that a motion to enter 
the verdict for the latter sum upon the 
facts so stated by the arbitrator, was in 
effect a motion to set aside the award, and 
must be made within the term next follow- 
ing that in which the award was made. 
Anderson v. Fuller^ iv. 470 

Statement of Chounde in Rule for setting 
aside Avfard,']^6, In a rule nisi for setting 
aside an award, an objection ^* that the ar- 
bitrator has not awaraed on all matters in 
difference submitted to him" is sufficiently 
specific. J)unn v. TFarlters, ix. 293 



VI. Enfobcino Award. 

(1.) JG^ Rule and Attachment. 

1. The 1 & 2 Vict. c. 110, does not au- 
thorise a party to issue execution for money- 
awarded by an arbitrator. Jones v. WiU 
liamSf viii. 849 

Execution on Award under 1 Sc2 Vict. c. 
110, ss. 18, 19.]— 2. The Court has autho- 
rity, under the stat. 1 & 2 Vict. c. 110, ss. 
18 and 19, to order a party by rule to pay 
a specific sum of money awarded by an 
arbitrator to be paid by him ; and on such 
rule being made absolute, execution may 
issue against the party for the amount so 
specified in the rule. Doe v. Amey^ 

viii. 5G5 

[Recognising the rule laid down in Jones v. 
Williams, 11 Ad. & £. 175.] 
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Affidavit of Service of Award."] — 3. The 
Court will not grant a rule calling upon a 
party to pay money found by an award to 
be due from him, without an affidavit of 
the service of the award. Pearson v. 
Archbold^ xi. 108 

Rule Nisi.']'— ^. A rule to issue execu- 
tion under 1 & 2 Vict. c. 110, s. 18, for 
money due upon an award, and the Master's 
allocatur, is a rule nisi only in the first 
instance. And, semble^ that such a rule 
ought to be personally served, notwith- 
standing that the award and allocatur, to- 
gether with the rule making the order of 
reference a rule of Court, have been per- 
sonally served, and the amount demanded. 
Winwood v. HouU^ xiv. 197 

[A rule was refused where it was shown that 
the party was abroad, and it was proposed not 
to serve it personallf . Wilson v. Foster^ 1 
Dowl. & L. 496.] 

Rule to pay Money is a Suo-dn^ Rule.]-^ 
5. A rule calling on a party to pay money 
due on an award, and the Master s allocatur 
thereon, is a six-day rule,^and the Court 
will not, in the absence of any special rea- 
sons, make it returnable at a shorter date, 
to save the term ; nor will they make it 
returnable at chambers. Arthur v. Mar- 
shall, xiii. 465 

[In Morris's Digest, p. 54, it is stated that 
this case was decided on the ground that the 
plaintiff had taken it out of the oflSce, and elected 
to adopt that period for its return.] 

Rule under 1 <$f 2 Vict, e. 110, will not be 
issued where Award is doubtful,] — 6. 
Where there is a doubt as to the validity 
of an award, the Court will not grant a 
rule, under 1 & 2 Vict. o. 110, s. 18, call- 
injg upon the party to pay the sum award- 
JHckenson v. Allsop^ xiii. 722 






Rule for Postea.] — 7, A rule for deliver- 
ing the postea to the plaintiff, that he 
might enter the verdict pursuant to an 
award of an arbitrator, may be drawn up 
on reading the affidavit '^and the paper 
writing thereunto annexed," provided the 
affidavit verify the paper writing as being 
a copy of the award. Piatt v. Half, 

ii. 391 

[In Sherry v. Oke, 3 Dowl. P. C. 649, it did 
not appear that the paper writing wss a copy of 
the award.] 

Affidavit of Enlargement unnecessary.] — 
8. By the terms of the submission, the ar- 
bitrator had power to enlarge the time for 
making his award ; the order of reference, 
on which there was an indorsement en- 
larging the time dated previously to the 
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expiration of the time for making the 
awardy was made a rale of Court : — Held^ 
that an attachment for non-performance of 
the award might he moved tor without an 
affidavit that the enlargement was duly 
made. Barton y. Ranwity iii. 822 

Sufficiency of Demand,']'-^. Where an 
arhitrator, to whom a cause was referred, 
awarded that the action should cease, and 
that a sum of money should be paid by the 
plaintiff to the defendant ; and the defend- 
ant's costs having been toxed, both sums 
were demanded of the plaintiff: — HM^ 
that, inasmuch as the arbitrator had ex- 
ceeded his authority in directing payment 
of the sum of money to the defendant, an 
affidavit which stated that the defendant 
demanded of the plaintiff the said sum of 
monev, and also the amount of costs, but 
that the plaintiff would not pay the same or 
any part thereof, was not sufficient to 
ground an attachment. Pqyner v. Hatton^ 

vii. 211 

inglProceedin^M under 1^2 Vict, e, 110.1 
— 10. An arbitrator having, by his award, 
ordered the defendant to pay to the plain- 
tiff a sum of money, the plaintiff filed an 
affidavit of debt in the Court of Bank- 
ruptcy, under stat. 1 & 2 Vict. c. 110, and 
the defendant gave a bond, with securities, 
conditioned for payment of the money, but 
omitting the alternative in the statute of 
rendering himself to custody : — HM^ that 
the plaintiff's having adopted this proceed- 
ing aid not preclude him from applying for 
an attachment for non-performance of the 
award and rule of Court thereon. Mendell 
V. Tyrrell, ix. 217 

[See Attachi»nt.] 



(2.) By Action. 

Form of Declaration averring Mutual 
Promises, bad,^ — H* Debt. The declara* 
tion stated that an action had been brought 
by the plaintiff, as assignee of an insolvent, 
to recover 1000/. due to the insolvent : that 
all matters in difference in the action and 
between the parties were referred to arbi- 
tration ; and thereupon, in consideration of 
the plaintiff then aareeing to perform the 
award on his behalf the defendant agreed 
to perform the award on his behalf ; that 
the arbitrator awarded that the plaintiff 
was entitled to recover from the defendant 
the sum of 372/. Ss,, and stated that, in 
finding that sum to be due to the plaintiff, 
he had allowed for all and singular the 
sums which were ever paid to the insolvent 
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before he became such insolvent. The de« 
claration then averred that the defendant 
had not paid the sum awarded : — Held, 
that the averment of mutual promises 
made it an action of debt on a promise to 
peiform the award when made, and not an 
action of debt on the award itself; and 
that the declaration was therefore bad. 
Suteliffe v. Brooke, xiv. 855 

Plea of no Award,'] — 12. The plea of 
*^ no award " means no f>alid award. There- 
fore, a special plea, to debt on an award, 
which shewed that the arbitrator had not 
awarded on all the issues in the cause re- 
ferred to him, was held bad on special de- 
murrer, as being an argumentative denial 
of its being a valid award. Dresser v. 
Stansfield, xiv. 822 

Variance in Statement of Award]. ^ 
13. Declaration in assumpsit stated that 
an action had been commenced by the 
plaintiff against T. C. for the recovery of 
210/. 12s, *Id.y alleged to be due from T. C. to 
the plaintiff on an account delivered to him 
by the plaintiff : and thereupon, in consi- 
deration that the plaintiff had consented 
to stay all proceedings in the said action, 
on security oeing given to him for the pay- 
ment of such sum as might be found due 
from T. C. to the plaintiff on the said ac- 
count, the plaintiff and T. C. having agreed 
that such account should be submitted to 
arbitration, the defendants agreed to pay 
the plaintiff such part of the said sum of 
210^ l%s. 7d, as upon such arbitration 
should be found due from T. C. to the 
plaintiff. The declaration then alleged 
that the action was submitted to the an)i- 
tration of two persons named, who accord- 
ingly certified that there was due from 
T. C. to the plaintiff the sum of 120/. ; and 
that the costs amounted to a further sum 
of 93/., but that neither T. C. nor the de« 
fendants paid the same or any part thereof. 
The plea set out the certificate of the arbi- 
trators in these terms : — ** In pursuance of 
the within order, we make and publish 
our certificate, that there is now due from 
T. C. to the plaintiff, W. K., the sum of 
120/., which we order to be paid by the 
securities (the defendants) on the dates 
hereunder specified :" with a special tra- 
verse that the arbitrators made their ceili- 
ficate of and concerning the said matter in 
reference so submitted to them as aforesaid, 
modo et fonak : — Held, that the allegation 
in the declaration, that the subject-matter 
of the reference was the particular action 
against T. C, was not sustained by the 
production of the certificate, without evi- 
dence to show that the arbitrators really 
adjudicated on the cause only; and that 
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this objection was available under the tra- 
verse in the plea. King v. Botom^ viii. 625 

Proof of Award,"] — 14. In an action 
upon an award, the declaration stated that 
the original action was referred by a rule 
of Court to A. B., who duly made his award 
of and concerning the premises so referred 
to him ; and did thereby find, &c. The 
defendant pleaded, that tne said A. B. did 
not duly make and publish his award of 
and concerning the premises referred, in 
manner and form, &c. : — Held, that the 
production of the award and the rule of 
Couii; was sufficient prim& facie evidence to 
support the issue on the part of the plain- 
tiff, without producing the record of the 
cause until the validity of the award was 
impeached by evidence dehors on the part 
of the defendant. Gisbome v. Hart, v. 50 

[Rule of Coiirt proves judge's order for re- 
ferring a caase, bat does not prove an attested 
agreement to refer. Bemay v. Riad, 7 Q. B. 
79.] 
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See Affidavit to hold to Bail. — Bail.- 
Cafias. — Costs. — Judgment, II. 13.- 
Mabeied Woman, 2, 3. — Phisoneb, 



VII. Other Points. 

The Court refused to receive any state- 
ments from the arbitrator as to what he 
meant by a particular finding in his award 
as to costs. Brown v. Nelson, xiii. 3S>7, n. 

[Ace, Doe dem, Haxhy v. Preston, I B. C. R. 
77, where a copy of the notes, verified by affidavit 
of the clerk, was rejected.] 

Coats of Witnesses.'] — The costs of wit- 
nesses examined before an arbitrator on a 
reference of a cause, to prove the issues in 
the cause, are not costs in the cause, but 
costs of the reference. Broum v. Nelson, 

xiii. 397 

Account not an Avfard,"] — A number of 
coach-proprietors, who horsed a coach, 
were in tne habit of having monthly ac- 
counts made out, containing the names of 
proprietors, the amount of the receipts and 
disbursements, the number of miles worked 
by each, and the proportion of the earnings 
to which each was entitled. These ac- 
counts were made out by the clerk of one 
of the proprietors, partly from materials 
furnished by them, and partly from the 
way-bills ; and the practice was, for the 
clerk to send to each proprietor a copy of 
the monthly account, shewing the amount 
whicheach had to receive or pay, and the 
proprietor or proprietors from or to whom 
he was to receive or pay such amount : — 
Held, that this account was not an award, 
and was admissible in evidence without a 
stamp. Goodyear v, Simpson, xv. 16 
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I. Generally. 

On Sunday J\ — ^1. A person may be arrest- 
ed on a Sunday for any indictable offence. 
Rawlins v. Ellis, xvi. 172 

Upon two Writs."] — 2. The defendant, a 
shenfF's ofiicer, arrested the plaintiff at the 
suit both of A. and B. The ptlalntiif gave 
a bail-bond in the action at suit of A., and 
also signed a paper purporting to be a bail- 
bond in the other action, which, however, 
was not a perfect instrument, but the de- 
fendant received from him the fees as upon 
a bail-bond. It did not appear which was 
executed first, and the plaintifiF was imme- 
diately afterwards discharged: — Held, that 
the officer was not liable in trespass, al- 
though it appeared, that, an hour before 
the plaintifirs discharge, B. had informed 
the defendant that his debt was satisfied. 
Blessley v. SUman, iii. 40 

Detainer where first Arrest is iUegaL] — 
3. S., a sheriff's officer, arrested the de- 
fendant, not then having any warrant, and 
took him to a lock-up house. At that 
time there was a warrant in the sherifTs 
office, directed to another officer, to arrest 
the defendant at the suit of the plaintiff. 
S. went to the sheriff*s office, and repre- 
senting that he had an opportunity of^ ar- 
resting the defendant, got his own name 
inserted in that warrant. It appeared that 
this was in accordance with the practice of 
the office, and it was sworn that the sheriff 
was i^orant that the defendant had at 
that time been already arrested. S. took 
the waiTant, and arrested the defendant at 
the suit of the plaintiff: — Held, that the 
defendant was not entitled to be discharged. 
Robinson v. Yeuiens, v. 149 

[In this case there was an affidavit denying 
oollnsion. In Pearson v. Yewens, 5 Bing. N. C. 
489, which was a similar application, there was 
none, and the defendant was dischtfged. See 
also Collins v. Yewetis, 10 Ad. & £11. 570. The 
rule, where there are several writs in the sheriff's 
bands, is, that an arrest on one is a good arrest 
on all, although as to that one it may be set 
aside, unless the sheriff has been goilty of mis- 
conduct in the arrest : Barrack v. Newton, 1 Q. 
B. 521.] 
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Irregular Arrest invalidates subsequent 
Detainers fy same Plaintiff.-^, Where a 
defendant was arrested under an attach- 
ment out of the Court of Chancery for 
non-payment of costs, and a capias utlaga- 
tum out of this court, at the suit of the 
same party who was the plaintiff in the 
e(]^uity suit, was on the same day lodged 
with the sheriff, and the arrest under the 
attachment was afterwards set aside hy 
the Court of Chancery for irregularity : — 
Held^ that the defendant was entitled to 
be discharged as to the capias utlagatum 
also. Hall y. Hawkins, iv. 591 

Right of Sheriff to detain,^ — 5. A party 
privileged from arrest redeundo was ar- 
rested on a writ of capias ad respondendum, 
and applied for and obtained a judge's order 
lor his discharge in that action, on the 
ground of his privilege. At the time of 
his arrest, other writs of ca. sa. against him 
were in the hands of the sheriff: — Held, 
that the sheriff was justified in detaining 
him on those writs, notwithstanding notice 
of the judge's order. Watson v. Carroll^ 

iv. 692 

JPartidpation,'] — 6. The defendant, who 
had lodged a complaint before a magistrate, 
having accompanied the constable charged 
with the execution of the warrant, and 
pointed out to him the person to be arrest- 
ed : — Held^ that this was evidence to go to 
the jury of a participation in the arrest. 
JVest y. Smallwoody iii. 418 

In wrong County, when waived^] — 7» The 
Court refused, after the lapse of a year, to 
discharge a party who had been arrested 
under a ca. sa. in a wrong county, although 
he swore that he was not aware of that 
fact until ten months after his arrest, and 
that he then applied immediately for his 
dischaige to a judge, who refused to inter- 
fere, Sreenshteld v. Pritchard, viii. 148 

[See 11 & 12 Vict. c. 42, s. 10, as to the power 
of arrestiDg upon criminal process in adjoining 
counties.] 

(Jonstruction of Agreement to release, and 
Meaning of duly arrested,"] — 8. Assumpsit. 
The declaration alleged, that the plaintiff 
had recovered against one R. S. the sum of 
d007/. 12«., and sued out a ca. sa. directed 
to the Sheriff of Middlesex, indorsed to 
levy 2611/. 7s. 3J., and interest upon 2578/., 
besides sheriff^s poundage, officer s fees, &c., 
by virtue of wnich writ the said sheriff 
duly took and arrested the said R. S. by 
his body, and then had and kept and de- 
tained him in custody under and by virtue 
of such writ, and by execution of the same; 
and thereupon, and whilst the said R. S. 
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was so in custody, to wit, on &c., in con- 
sideration that the plaintiff would procure 
the release of the said R. S. from and out 
of the said custody under the said writ, on 
payment of poundage and officer's fees, he 
the defendant promised the plaintiff to pay 
him the sum of 500/., part of the said da- 
mages and interest, witiiin one month, and 
to give a bond for payment of the remain- 
der of the debt, interest, and costs, in five 
years. The following agreement, intitled 
m an action between A. B., plaintiff, and 
R. S., defendant, and si^ed by the present 
defendant, was given m evidence : — ** In 
consideration of your having released the 
above-named defendant from custody, I 
hereby engage, within one month from this 
date, to pay you," &c., (as stated in the 
declaration). This memorandum was ad- 
dressed to the plaintiff, and was then ac- 
cepted by him, and he at the same time 
gave an order for the discharge of R. S., 
"on payment of sheriff's poundage and 
officers fees, judgment having been satis- 
fied;" and the poundage and fees were 
then paid by the defendimt. The sheriff's 
officer then stated, that R. S. was free as 
to that action ; but, there being two de- 
tainers lodged against him, R. S. was de- 
tained in custody at the suit of other par- 
ties. The ca. sa. was irregular, it having 
been issued into Middlesex without any 
previous ca. sa. into Kent, where the venue 
was laid: — Held, first, that the agreement 
to release R. S. was both prospective and 
conditional ; and, therefore, that the con- 
tract was proved as laid. Secondly, that 
the contract was not within the Statute of 
Frauds, 29 Car. 2, c. 8, s. 4, and, therefore, 
did not require to be in writing; but, had 
it been within the statute, quosre whether 
there was a sufficient memorandum in 
writing to satisfy it. Thirdly, that the 
allegation in the declaration, that the sheriff 
duly arrested R. S. did not mean that R. S. 
was in custody, so that he could not be 
discharged without the defendant's consent, 
but that the sheriff had duly acted under 
the writ, so as not to become a trespasser ; 
and, therefore, that the allegation was 
proved. Butcher v. Steuart, xi. 857 

[In this case^the extent of the pririlege of 
Members of Pariiament was much discussed; 
bat it is now decided that they- are entitled to 
forty days after the dissolution or prorogation, 
and before the meeting of Parliament. Goudey 
V. Buncombe, i. Exch. 439.] 



II. Privilege. 

Page.']—^ . A page of the presence in 
ordinary to the Queen is privileged from 
arrest. Brynolds v. Pocock, iv. 371 
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Somerset Hertdd.'] — 2, The Somerset be- 
rald-ai-arms is one of the Queen's servants 
in ordinary, with fee, and bound to attend 
her whenever required, as well as on state 
ceremonials, and is, therefore, privileged 
from arrest. Dyer v. Dune^f xvi. 812 

Chaplain in Ordinary."^ — 3. A chaplain 
in ordinary of the Queen is exempt from 
arrest on final process. Winter v. jDibdin^ 

xui. 25 

Privilege: insufficient Statement of Cir^ 
eumstancesJ]'-^, The defendant, an attor- 
ney, was an*e8ted at the Auction Mart 
Coffee-house between two and three o'clock, 
p.m. The statement in his affidavit, in 
support of a motion for his discharge, on 
the ground that he was |>rivileged eundo, 
was, that, having professional business in 
several cases to transact in this court, he 
was proceeding through the city of London 
on his way to Westminster Hall for that 
purpose, and, on arriving at the Bank of 
England, recollected that he had business 
with a client, whom it was probable he 
should find at the Auction Mui; ; that he 
therefore called there in his way to West- 
minster Hall, and saw his client, and just 
as he was about to leave him for the pur- 
pose of proceeding to Westminster, he was 
arrested in this cause : — Held^ that on this 
statement he was not entitled to the privi- 
lege. Strong v. Dickenson^ i. 488 



III. UifDKR 1 & 2 Vict. c. 110. 

1. Where a defendant was arrested on 
mesne process before the 1st October. 1838, 
and deposited a sum of money in lieu of 
bail, and for costs, which was paid into 
court, under the 7 & 8 Geo. 4, c. 71, s. 3 1-^ 
Held^ that he was not entitled to have the 
money paid out to him after the 1st Octo- 
ber, on an equitable construction of 1 & 2 
Vict. c. 110, s. 7* Harrison v. Dickenson^ 

iv. 355 

2. Where a defendant was arrested on 
mesne process previously to the passing of 
the stat. 1 & 2 Vict. c. 110, but escaped 
from custody, and was retaken under an 
escape warrant after the act came into 
operation: — Held, that he did not come 
within the 7th section, as being in custody 
at the commencement of the act, or within 
the 1st section, as being arrested on mesne 
process after the act came into operation, 
and that he was not entitled to his dis- 
chai^e. Nyas v. Milton, iv. 359 

Order must be applied for at Chambers.'] 
—3. An application for an order, under 
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1 & 2 Vict. c. 110, s. 3, for a capias to issue 
against a defendant, cannot be made to the 
Court at Westminster, but it may be made 
to a single judge sitting there. Bentl^ v. 
Berrty^ vii. 146 

Affidcmt."] — 4. Where an order is ob- 
tained for a capias under the 1 & 2 Vict. 
0. 110, s. 3, before the suing out of the 
writ of summons, the affidavit on which it 
is applied for need not be intitled in the 
cause. Schletter ▼. Cohen, vii. 389 

Affidavit must be complete before Writ 
issued,] — 5. Where an affidavit was sworn 
in the usual way at a judge's chambers, but 
through mistake was not laid before the 
judge, and therefore the jurat was not 
signed by him, it was held irregular, and 
an order obtained upon such affidavit for a 
capias, and all the proceedings thereon, 
were set aside, although, after some days, 
(but after the execution of the capias), the 
affidavit was laid before the judge, and 
signed by him. BiU v. Bament, viii. 317 

Principle as to Nature of the Absence,] — 
6. The principle by which the judges will 
be guided in allowing an arrest under the 
1 & 2 Vict. c. 110, s. 3, is to consider whe- 
ther the defendant is about to leave the 
country for such a time that he is not 
likely to be forthcoming to satisfy the 
plaintiff's execution at the period when he 
will be entitled to it in the ordinary course 
of law proceedings. It was therefore held 
to be a sufficient ground for issuing the 
writ, that the defendant, an officer in the 
army, was about to join his regiment sta- 
tioned abroad. Larchin v. WiUan, iv. 351 

Requisites of Affidavit,] — ^7. The affidavit 
in support of an application for a capias, 
under the 1 & 2 Vict. o. 110, s. 3, need not 
state that the dqnment has probable cause 
for believing that the defendant is about to 
quit England ; it is sufficient if the facts 
stated in the affidavit enable the judge to 
form that belief. Willis v. Snook, viii. 147 

8. An order for the arrest of a defendant, 
under the 1 & 2 Vict. c. 110, s. 3, may be 
made on an affidavit of the plaintiff, that 
he has been informed and believes that the 
defendant is about to leave England, pro- 
vided it state the name and description of 
the person from whom he has received such 
information, (infra, 13. ) On application to 
the Court to rescind an order for the arrest 
of a defendant, fresh affidavits may be 
used on both sides. Gibbons v. Spalding, 

xi. 173 

9. A judge's order for the defendant's 
arrest, under 1 & 2 Vict. c. 110, s. 3, was 
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obtained upon an affidavit which stated 
that the defendant was an officer in her 
Maiesty's 78th Highlanders, ** which said 
regiment is under orders to embark for 
India ; and the deponent believes, and has 
no doubt, that it is the intention of the de- 
fendant to embark with hb said regiment 
and quit England." On moving to set 
aside this oroer, the affidavit made bj the 
defendant's attorney stated, that, upon in- 
quiry at an army agent's, it appeared that 
the 78th Highlanders were not under or- 
ders for India, and that deponent had been 
Informed and believed that the said reei- 
ment was then in India : — Held, that the 
affidavit on which the order was granted 
was primft facie sufficient to support it, 
and that no sufficient ground was shewn 
for rescinding it. Arkenheim v* Cokgrave^ 

xiii. 620 

Former AfidavitM in another Catue may 
be^uedJ] — 10. On an application to a judge 
to hold a defendant to bail under 1 & 2 
Vict. c. 110, 8. 3, the plaintiff may use affi- 
davits made and used shortly before on a 
similar application against the same de- 
fendant at the suit of another plaintifiF, in- 
titled in the former suit and in another 
court. LangsUm v. fVetkerell, xiv. 104 

Capias must be directed to and served by 
the SAerif,'] — 11. Where a defendant is in 
custody of the Warden of the Fleet at the 
suit of one plaintifiF, and a judge's order is 
obtained at the instance of another plain- 
tifiF, for his arrest, pursuant to 1 & 2 Vict, 
c. 110, s. 3, the Cfourt has no power to 
compel the Warden to accept a capias in 
order that it may operate as a detainer 
against the defendant. Edwards v. Robert- 
son^ Y, 620 

County Palatine."] — 12. A capias may 
be issued under the stat. 1 & 2 Vict. c. 110, 
8. 8, into a countv palatine, to be executed 
in that county, although it be indorsed for 
a less sum than 60/. irown v. M^MiUan, 

vii. 106 

Requisites of AMdaimts^ and Praeties as 
to Appe(U,']^\Q, An affidavit which states 
onlv that the deponent has been informed 
and believes that the defendant is about to 
leave England, without stating from whom 
the deponent obtained the information, is 
not sufficient ground for an order for the 
defendant's arrest. Under the 6th section 
of the 1 & 2 Vict. c. 110, where a judge at 
chambers has ordered a defendant's arrest, 
the Court out of which the process issues 
has power, on application directly made to 
it, to order his discharge, if it thinks the 
materials before the ju^e were insufficient 
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or that he exercised an improper discre- 
tion. Upon such apulication, the party 
arrested may use affidavits to explain or 
contradict those on which the order was 
granted, and those affidavits may be an- 
swered by the plaintiff on shewing cause. 
The defendant may also take the opinion 
of another judge as to the propriety of his 
discharge, and that opinion is m like man- 
ner subject to be reviewed by the Court. 
Qucere, whether, if the judfo secondly ap- 
plied to should difiFer from the first on the 
same state of facts, he has power or right 
to order the prisoner's discnarge, as upon 
an appeal to the Court. Quirej also, 
whether, if it appear on the fresh affidavits 
that the defendant was about to quit Eng- 
land at the time when those affidavits were 
made, though he was not when the order 
for his arrest was made, the Court ought 
to discharge him? Cfraham v. Sandri- 
nelli, xvi. 101 

And Talbot v. Bulkeley, xvi. 193 

[It is competent to the Court to inquire whe- 
ther there is a cause of action^ and to discharge 
if it be clear that there is none : Pegler v. His- 
lopt 1 Bzch. 437.] 

Fresh Affidavit allowed to be /M.]~14. 
The affidavit in support of a capias described 
the plaintiff as ^'J. R., one of the public 
officers of the Western District Banking 
Co. for Devon and Cornwall:*^ in the writ 
these last words were omitted. The Court 
discharged without costs a rule for dis- 
charging the defendant out of custody, on 
the ground of the variance, upon the plain- 
tifiF's filing a fresh affidavit, omitting those 
words in tne title. Richards v. Dispraile, 

IX. 459 

Practice to obtain Discharge.'] — 15. 
Where a defendant has been arrested by a 
judge's order, under 1 & 2 Vict. o. 110, s. 
3, obtained upon insufficient affidavits, the 
application for his discharge should be by 
motion to set aside the judge's order, not 
the capias. Hopkins v. Salembierf v. 423 

16. An application to set aside an arrest 
made on a judge's order, under the 1 & 2 
Vict. c. 110, s. 3, must be made nromptly, 
and, as it seems, within the time for putting 
in bail. Sugars v. Concanen, v. 30 

In order to excuse the delay on the 
ground of a previous application at cham- 
bers, the rule must be drawn up on reading 
the summons, or it must be shei^Ti by affi- 
davit, lb, 

[A statement in court by the judge would be 
insufficient. Goren v. Tute, vii. 142.] 

17. Although, on an application to re- 
scind a judge's order made under 1 & 2 
Vict. c. 110, for the arrest of a defendant, 
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or for refusing to discharge him out of cus- 
tody, either part^, on cause being shewn, 
may produce additional affidayits, yet those 
used oefore the judge at chambers ought 
to be brought before the Court. Heath v. 
NeshiU, xi. 669 

Where M<mev is paid in under 48 67eo. 3, 
c. 46.] — 18. Where a defendant on being 
held to bail under a judge's order de- 
posits with the sheriflP the amount in- 
dorsed on the writ, and 10/. for costs un- 
der 43 Geo. 3, c. 46, s. 2, and afterwards 
allows those sums, with an additional 10/., 
to be paid into court, the plaintifiF is not 
entitled to have the two former sums 
paid out to him. Scherwinski v. PenmneUy 

vi. 90 

Right tOy waived fy Stojf of Proceedings 
upon Terms*'] — 19. A judge at chambers, 
by consent of the parties in a cause, or- 
dered, that, on payment of the debt and 
costs, the costs down, and the debt in six 
months, all further proceedings in the 
cause should be stayed. The defendant 
paid tlie costs do^^n in pursuance of the 
order : — Heldy that the plaintiff could not, 
within the six months, obtain an order to 
arrest the defendant, under the 1 & 2 Vict, 
c. 110, s. 3. Ball Y. Stanley, vi. 396 

Action for Malicious Arrest under 1^2 
Vict. c. 110.]— 20. The only foundation of 
an action for a malicious arrest under the 
1 & 2 Vict. c. 110, is that the plaintiff has 
obtained the judge's order for the capias 
by falsehood or fraud. The declaration 
must therefore shew that. But, after ver- 
dict, a declaration was held sufficient which 
alleged that the defendants, not having any 
reasonable or probable cause to believe that 
the nlaintiff was about to quit England, 
falsely and maliciously, and without any 
reasonable or probable cause, caused and 
procured a judge to make an order for a 
capias against the plaintiff, and falsely, &c. 
by colour of the said order, caused a capias 
to be sued out thereon, and the plaintiff to 
be arrested under it. Danish, v. Fielding^ 

XTi. 200 



ARREST OF JUDGMENT. 

See Venire de novo. 

Damages.'] — 1. Where separate damages 
are assessed on each count of the declara- 
tion, if one count is bad, the judgment will 
be arrested on that count only. Hayter v. 
Moat, ii. 66 

2. The declaration contained a good and 
bad count, with a general averment of da- 
mage: — Heldy that the Court could not 
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arrest the judgment, but that the proper 
course was to award a venire de novo. 
Emblin y. Dartnell, xii. 830 

3. If general damages are given, and 
one of the breaches is bad, the judgment 
will not be arrested, but a venire de novo 
awarded. Leach v. Thomas, ii. 427 

[Ace, Gould v. Oliver, 2 M. & G. 208, 
and see Lewin v. Edwards, snpra, iz. 720.] 

4. So, if there is a misjoinder of counts, 
and general damages are found, judgment 
will be arrested. Comer v. Shew, iv. 163 

[In O'Connell v. The Queen, 11 CI. & Fio. 
155, Lords Denman, Cottenham, and Campbell 
decided, against the opinion of Lords Lyndhant 
and Brougham, and the majority of the jadges, 
that a general judgment for the Crown on an 
indictment containing several counts, one of 
which is bad, and where the punishment is not 
fixed by law, cannot be supported.] 

Time to move,'] — 5. A cause was tried on 
the 18th of April, in Easter Tenn, which 
commenced on the 15th ; the distringas was 
returnable on the 23rd, and a motion in 
arrest of judgment was made on the 26th: 
— Held, that the motion was too late within 
R. G. H. T., 2 Will. 4, s. 65, it not having 
been made within four days from the day 
of trial. Moon v. Robinson, xiv. 427 

Time for Motion,] — 6. Motions in arrest 
of judgment must be made within the first 
four days of term which next occur after 
the trial. Thomeu Y.Jones, iv. 28 



ASSAULT. 
See Trespass. 

Payment into Court,] — To an action for ' 
assault and battery, the defendant plead- 
ed payment into court of 25/., pursuant 
to the rule of Trinity Term, 1 Vict. c. 7. 
The plaintiff replied, damages ultra, on 
which issue was joined, and the defendant 
obtained a verdict : — Held, that the plain- 
tifiF was not entitled to judgment non ob- 
stante veredicto, because, although the 
plea of payment into court is prohibited in 
an ordinary action of assault and battery, 
by the 3 & 4 Will. 4, c. 42, s. 21, it did not 
appear upon the record that the defendant 
was not a person entitled under some other 
statute to pay money into court by way of 
amends in such an action. Aston v. Perkes, 

xv. 385 



ASSESSED TAXES. 

Are not recoverable on an Information,] — 
An*ears of assessed taxes cannot be reco- 
vered by information, in the nature of a 
popular action of debt, under the statutes 
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43 Geo. 3, c.99, s.45, and 5 & 6Will. 4, 
c. 20, 8. 13, inasmuch as the latter section 
provides, that the amount ** shall be reco- 
verable from the person and persons mak- 
ing de&ult of payment thereof as a dd>t 
upon record to the King's Majesty." The 
proceedings ought to be by scire facias 
or extent, or information upon the record 
itself. Tfie AUomey-OenereU v. Sewell^ 

iv, 77 



ASSIGNMENT. 

See Bankritptcy, 1.3. — Estoppel, 2. — Fix- 
tures (1). — Fraudulent Conveyance. 

Effect of general Words J] — 1. V., the les- 
see of a mill and premises, at a rack rent, 
being in insolvent circumstances, executed 
an assignment, whereby, after reciting his 
iDsolvencv, and that he had agreed to as- 
sign *' all his debtSy personal estate, and 
effects of every description, to C. and B., 
in trust for the beneht of his creditors," 
he oonveved and assigned to the said C. 
and B. all and singular the stock in trade, 
implements and utensils in trade, com, 
grain, hay, horses, carts and carriages, 
cropi of every kind^ as well eevered as not^ 
and personal estate whatsoever of him the 
said v., fft, upony or about the said mill 
and premises now in his use or occupation, 
or elsewhere, &c., (except the wearing 
apparel of himself and family), and also 
ail debts, securities, writings, &c., and all 
other the personal estate and effects of him 
^e said r ., whatsoeeer or wheresoetery or 
in or to which he is anywise interested or 
entitled, habendum, in trust, out of the 
proceeds, first, to pay the costs of the as- 
signment, &c.; secondly, to pay the rent 
due and in airear for the said mill and 
premises, or accruing due, until and at and 
up to April 6th then next ; and, thirdly, 
to dbtribute the residue for the benefit of 
his creditors : — Held^ that the words of the 
assignment were lai^e enough to compre- 
hend the lease of the mill; and the jury 
having found that the assignees had ac- 
cepted the lease, that it passed to them 
under the assignment. Ringer v. Cann^ 

iii. 343 

2. A deed of assignment by A. of all his 
personal estate and effects whatsoever to 
trustees, for the benefit of creditors, passes 
a deed of assignment of leasehold premises, 
made to A. by way of mortgage, witli 
power of sale. West v. Steward, xiv. 47 

Of /vture Crops, is valid.^S. The te- 
nant for years of a farm, being indebted to 
his landlord, assigned to him, by deed, all 
his household goods, live stock, hay, and 
com, as well in stock as then growing upon 
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the farm, utensils and implements of hus- 
bandry, and also all his tenant-rieht and 
interest yet to come and unexpired in and 
to the farm and premises; to hold the said 
goods, cattle, chattels, tenant-right, effects, 
and things to the landlord, in trust to sell, 
and thereout to pay the debt, and to pay 
over the surplus to the tenant ; and the 
tenant thereby granted to the landlord li- 
cense and authority at any time to enter 
upon the farm, and take, carry away, and 
sell the goods, &c. thereby assigned:— 
Held, that, under this assignment, the te- 
nant's interest in crops grown in future 
years of the term passed to the landlord. 
Peteh V. Ttttiuy xv. 110 

[Distinguishable from Lutm v. Thornton, 1 
C. B. 379, which decided, that a chattel, to be 
subsequently acquired, could not be assigned, as 
here there was the potential possession.] 

Of D^ prior to Insolvent^,'] — 4. Debt, to 
recover the sum of 1 10/., for money lent. 
Pica, that the plaintiff petitioned the Court, 
and was di8chai]ped under the Insolvent 
Debtors Act, ana that all his estate and 
effects vested in his assignee. Replication, 
that the plaintiff, before his imprisonment, 
was indebted to R. in a large sum of money, 
to wit, to the amount of the monies in tne 
declaration mentioned, and as a security 
for the repayment thereof deposited wita 
him an I. O. U., signed by the defendant, 
whereby the defendant acknowledged to 
owe to the plaintiff a large sum of money, 
to wit, to the amount of the monies in the 
declaration mentioned, and which money 
is the monies and debt in the declaration 
mentioned; and the plaintiff then agreed 
with R., that if, on the 20th of January 
then next, he was unable to repay the debt 
so due to him, the I. O. U. should become 
the property of R., and he should be placed 
in the plam tiff's stead, as concerned the 
defendant, and should have no further 
claim on the plaintiff; that the plaintiff 
thereby assigned and transferred to R. the 
debt in the declaration mentioned; that 
the plaintiff did not pav the said debt to 
R. on or before the 20th of January, nor 
has he paid it ; and that the plaintiff has 
commenced this action for the use and be- 
nefit of, and as a trustee for, R. Rejoinder, 
that the plaintiff was not indebted to R, 
modo et formA. The evidence was, that 
the plaintiff was indebted to R. in 90/., 
and, before his insolvency, deposited with 
him the defendant's I. O. U. for 110/., as a 
security for repayment of the 00/., on the 
terms stated in the replication ; that, before 
the 20th of January, the plaintiff became 
insolvent, and had not paid R. the 00/., or 
any part of it : — Heldy tnat, on these plead- 
ings, the amount of the debt due from the 
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in the said action, were, on the plaintifTs 
part, colourable only, and were not pro- 
cured, commenced, or prosecuted by the 
plaintiffs, with the intent to try any doubt- 
ful question of law or fact i-^Heldf first, 
that the declaration was good on general 
demurrer, the action against D. being pre- 
sumed to be well founded, and the capias 
to have lawfully issued ; secondly, that the 
plea a£forded no answer to the action, inas- 
much as it did not show that the action 
against D. was wrongfully commenced, or 
that the arrest was illegal, or that the 
plaintiffs had been guilU* of any fraud or 
duress in respect thereof. tSmUh y. Men- 
teith, xiii. 427 

[See Butcher t. Stewart, snpra, Arrbst, 1. 8.] 

9. Sembley that a declaration in assump- 
sit, stating that the plaintiff being about to 
proceed to N., paid money to the defend- 
ants in London, that they might cause it 
to be paid to him at N. on a certain day ; 
that the defendants received the money for 
that purpose from the plaintiff, and that 
thereupon afterwards, m consideration of 
the premises, the defendants promised to 
cause the money to be paid to the plaintiff 
at N., discloses a sufficient consideration of 
the premises. Shillibeer v. Glyn^ ii. 143 

For Promise in respect of Maintenance of 
BastardJ] — 10. The reputed father of an 
illegitimate child promised to pay the mo- 
ther an annuity if she would maintain the 
child, and keep secret their connexion : — 
Held, that the maintenance of the child 
was a sufficient consideration to sustain 
assumpsit. Jennings y. Brown, ix. 496 

Avoidance of Promise fy Failure of 
Consideration,'] — 11. By a^ement not 
under seal between the plamtiff and A., 
B., and C, of the one part, and the defend- 
ants of the other part, reciting that the 
plaintiff had obtained a patent for an im- 
provement in furnaces, and was solely in- 
terested in another patent invention ; that 
the plaintiff and A. had obtained a patent 
for another invention, the plaintiff and B. 
for another, and the plaintiff and C. for 
another; it was agreed between the said 
parties, that, for the considerations therein 
mentioned, it should be lawful for the de- 
fendants exclusively to use, manufacture, 
and sell an^ or all of the said patent in- 
ventions, within certain limits, auring the 
continuance of the several patents, on cer- 
tain terms, viz. that an office and ware- 
house should be prepared for the sale of 
articles connected witn the inventions, and 
that books of account of the sale of each 
of the inventions should be kept there by 
the defendants, and be open at all times to 
the inspection of the parties thereto of the 
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first part ; that the defendants should pay 
to the plaintiff 400/. a year as a considera- 
tion for the license for the sale, &c., of all 
the aforesaid patent, and that such sum 
should be chaiged as a payment by the 
defendants in their books of account ; that 
they should pay A. a certain rateable sum 
on all machines, &c., used on his patent 
principle ; that they should also pay the 
nlaintiff a moiety of the net profit to arise 
n*om all the said inventions (except those 
in which B. and C. were interested), to the 
plaintiff and B. two-thirds of the net profit 
to arise from theirs, and to the plaintiff 
and C. two-thirds of the net profit to 
arise from theirs; and it was agreed that 
either of the said parties might determine 
the agreement at the end of five, seven, or 
ten years. In an action on this agreement 
by the plaintiff alone to recover a half- 
yearly payment of the 400/., the defend- 
ants set out the plaintifTs patent for the 
improvement in lurnaces, and pleaded that 
it was not, at the time of the grant, a new 
invention as to the public use thereof in 
England, whereby the grant was void, 
which the plaintiff, at tne time of the 
making of the agreement, well knew :-^ 
Held, on demurrer, that the plea was a bar 
to the action. Held, also, tnat the decla- 
ration was bad, on the ground of variance, 
as it stated the agreement to be between 
the plaintiff an4 defendants, whereas there 
were other ^rties to it of the first part, be- 
Bides the plaintiff. Chanter v. Leese, iv. 295 
[Affirmed in error, v. 698.] 



III. Plbadikos. 
See General Issue, I. 

Allegation of a Promise is essential,']-^ 
1. The want of an allegation of a promise 
to pay, in an indMtatus count, is not sup- 
plied, even after verdict, by a plea of non 
assumpsit \\eaAt^ to the whole declaration; 
nor by the statement at the commencement 
of the declaration, that the defendant was 
summoned to answer in an action on pro- 
mises ; or the conclusion, that, '* in consi« 
deration of the premises respectively before 
mentioned, the defendant promised to pay 
&c.," such promise being confined in its 
terms to other counts. Hayter v. Moaiy 

ii. 5G 

[In Brown v. Boorman, 11 CI. & Fin. 35, 
40, 43, this is explained and apheld, as it was 
impossible to say whether the contract was per- 
formed or not.] 

StcOement of Consideration in one Count.] 
*— 2. A count for 60/. for goods sold, and 
for money lent, is only one count, stating 
two considerations. Morse v.JatneSf xi. 831 






ATTACHMENT. 



ATTORNEY. 



Ncm-^usumpsit,'] — 3. The plea of non- 
aasampsit puts in issue the oonsideratioii 
for the promieey as well as the promise 
itself. StUherland y. Pr€ai, zi.296 



ATTACHMENT. 

See Arbitration, VI. 10. — Contemw. — 
Habeas Corpus, 3. — Sheriff, II. — 
Witness, I. 

Personal Service,'] — 1. Semble, that per- 
sonal service, even of a rule for an attach- 
ment, may he dispensed with where there is 
no other remedy, and it is satisfEtctorily 
shevm that the party knows of the rule 
and is evading service of it. In re Whal- 
Ujfy xiv. 731 

[Contrk, WilkhMon v. Penningion, 6 Dowi. 
P. C. 183, in the Common Pieaa, and In re Pyne, 
1 Dowl. & L. 703, in the Queen's Bench, even 
althoogh the party was an attorney. But Ace. 
Green ▼. Proeeer, 2 Dowi. P. C. 99, Exch., and 
where there was reason to believe defendant ulti- 
mately received the rule: Potter v. WillianUf 6 
Jur. 508, B. C. ; but see Gogge v. Lord Hunt' 
ingtower, supra, xii. 503.] 

Rule Nisi is necessary J\'-2. A rule was 
granted directing the payment of a sum of 
money hy the attorney in a cause to he 
absolute, unless the attorney shewed cause 
at chambers by a given day. The attorney 
made several appointments for attendance 
at chambers, which he broke, and did not 
appear within the time limited. The Court, 
nevertheless, refused to grant a rule for an 
attachment absolute in the first instance. 
Richmond v. Bowditch, i. 40 

By whom Demand must he made,"] — 8. An 
attachment for non-payment of costs can- 
not be supported hy a demand of the costs 
by a thira person, authorised hy the at- 
torney to receive them. Clark v. Dia- 

iii. 319 



Demand ly AttomeyA — 4. The demand 
of costs on the Masters allocatur hy the 
attorney in the cause, they heing costs in 
the cause, is sufiBcient whereon to ground 
an attadunent. Cox v. Salmon, ii. 127 

For Non-payment of Costs."] — 6. Where 
a trial was postponed by reason of the ab- 
Bence of a material witnes^ on payment of 
the costs of the day hy the defendants to 
the plaintiff: — Hetdf that a demand of 
such costs hy the plaintiff's attorney in 
the cause was sufficient whereon to ground 
an attachment for their non-payment, in* 
man v* Hill, iv« 7 

Upon Second Default.']-^* A rule for an 
attacnment for non-payment of costs pur« 

TOL. XVI. 



suant to the Master's allocatur and rule of 
Court, was refused on the ground of a de- 
fect in the service of the power of attorney. 
A proper service was afterwards effected, 
and a n*^ demand of the costs was made, 
and payment again refused: — Held, that 
a fresh rule might then he ohtained for 
the attachment. Dixon v. Oliphant, xv. 152 
[In Ex parte Thompson, 6 Q. B. 721, after 
discharging a rule for a mandamus for want of 
sufficient demand and refusal, the Court would 
not grant a rule after fresh demand and refusal, 
considering it an application upon amended ma* 
terials. See also ziii. 558.] 



ATTAINDER. 

Conwyanee after Conviction for Bigamy, \ 
—A., in January, 1816, was convicted of 
bigamy. In April, 1815, he conveyed away 
hy lease and release certain lands in 
which he had a life estate :—Z?«W, that 
such conveyance was not void as a^inst 
the Crown, there having been no attamder. 
Rex V. Bridger, i. 146 



ATTESTATION. 

See Bail, II. 2.— Cognovit, 1.— Poweb, 4, 
— Warbantop Attorney, 1. 

To Insolvent's Petition,']-^An attorney 
who, in compliance with a rule of the Court 
of Bankruptcy, has attested an insolvent's 
petition for protection under the stat. 6 & 
6 Vict. c. 116, is not such an attesting wit- 
ness as to render it necessary that he siiould 
be called to prove the petition. Bail^ v. 
Bidwell, xiii. 73 

ATTORNEY. 
See Costs, III. 1.— Privileged Commuhi* 

CATION. — WaB&ANT of AlTOBNET, II. 



I. Admission. 
II. Privileges. 

III. Duties and LiABiLttTES. 

IV. Bill of Costs. 

(1.) Generally. 

(2.) Prior to 6 ^ 7 Vict. e. 73. 

(3.) Under 6^7 Vict. c. 73. 

I. Admission. 

(See now Rules of E. T., 1846, 3 DowL & 

L. 833.) 

1. An attorney who has heen admitted 
or re-admitted in another Court, has a right 
to he admitted or re-admitted in this Court 
as of coursci without giving any notice or 
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Bndergoing any examination. Ea parte 
Panyy i. 295 

2. An attorney who has heen re-admit- 
ted in one of the superior courts, b entitled, 
under the slat. 1 & 2 Vict. c. 45, s. 8, to 
practise in any of the others on signing the 
roll thereof. Ex parte Martin, v. 1 

Courts of Lancoiter*'] — 3. A person ad- 
mitted and practising as an attorney in the 
Court of Common Pleas at Lancaster, pre- 
^ously to the rule of E. T., 6 Will. 4, is 
not entitled to be admitted in the superior 
courts at Westminster, without being ex- 
amined and giving the usual notices, &c. 
Ex parte Blacihursty vi. 698 

[See 7 & 8 Vict. e. 73, a. 45. On being ad- 
faiitted, howerer. in the superior conrt, he most 
pay further stamp daty of 120/. : In re Myers, 8 
Q.B.515.] 



II. Pritilbobs. 

PrivilegeJ] — 1. Since the Uniformity of 
Process Act, 2 Will. 4j c. 89, an attorney 
can no longer sue by attachment of privi- 
lege ; and, therefore, though he sues in his 
own court as a common person, the Court 
will not enter a suggestion on the roll to 
deprive him of costs for not su ing in the 
Middlesex Court of Requests. Wright v. 
Skinner^ i. 144 

[This does not dash with Lowleee v. Ttmrne, 
3 Dowl. P. C. 707, as the attorney there sued by 
attorney, and therefore lost his pririlege. But 
he need not state hi his declaration that he soes 
as attorney : Cutte ▼. Surrage, 1 B. 0. R. 275.] 

' 2. The privilege of an attorney defend- 
ant to be sued in his own court, is 
not taken away by the Uniformity of 
Process Act, 2 Will. 4, c. 39. Lewie v. 

ii. 226 



8. A defendant who is an attorney of 
two of the superior courts, may be sued in 
either at the option of the pluntiff. Wat- 
ford V. Fleetwood^ xiv. 449 

[Bat the mere right to be admitted does not 
constitute him an attorney of the court for this 
purpose : Percival v. Cook, 7 Dowl. P. C. 502 ; 
Prior V. Smith, Id. vi. 299. So, if sued jointly 
with an unprivileged person t Rastriek v. Beek- 
Ufith, 7 M. & G. 905. So he may be arrested if 
about to leave the coontry, because he cannot 
then need his privilege for his clients : Flight v. 
Cooke, I Dowl. Ae L. 714. As defendant he is 
witlun the jurisdiotion of the County Court, but 
retains his privilege of suing in the superior 
court: Lewie v. Hance, 17 L. J., Q. B., 172 ; 12 
Jnr. 375. Whether the fact that the attorney 
practises in the County Court, which is now a 
Court of Record, would make any difference, has 
not been discussed.] 
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Plea.'] — 4. In an action in one of the 
superior courts against an attorney, a plea 
to the jurisdiction that he is an attorney 
of anotner court, is still good without an 
averment tliat he is not an attorney of the 
court in which he is sued. Percival v. 
Cooiey . V. 293 

[Plea of privilege may be either in person or 
by attorney : Hunter v. Neck, 3 M. & G. 181.] 

Defendant 8 Attorn^ has no Lien topre- 
vent Compromise,'] — 6, The attorney of a 
defendant has no such interest in the suit 
as to prevent the parties from compromising 
it without his consent. Quested v. CeUlis, 

X. 18 

[Under peculiar drcumstanoes, in Young v. 
Redhead, 2 Dowl. P. C. 119, the attorney for 
the defendant was held entitled to prevent a set- 
tlement after a nonsuit, without payment of his 
costs.] 

6. Where an uncertificated bankrupt 
brought an action for work done by him, 
and on a reference a certain sum was found 
to be due to him, which his assignees there- 
upon claimed from the defendant : — Held^ 
that, on a fresh action being brought by the 
bankrupt for the amount, the defendant 
might call upon the assignees, by an inter- 
pleader rule, to support their claim, and 
that, upon such rule, the lien of the bank- 
rupt's attorney for his costs in the former 
action and the reference ought to be satis- 
fied out of the amount claimed. Jones v. 
TumbuU, ii. 601 

[Where, on a reference to which A., B., and 
C. were parties, the award was that C. should 
pay to A. a certain sum and the costs of the re- 
ference, and A. became bankrupt, the Court re- 
fused to make an order under 1 & 2 Vict. c. 110, 
on C, so as to give A.'s attorney his costs : 
Hokrqft v. Ifafi^, 7 M. & G. 843.] 

Changed] — 7. Where an attorney has ac« 
cepted a declaration, and has acted and been 
treated b}' the plaintiff as the attorney in 
the cause, another attorney cannot proceed 
with the action without a rule for changing 
the attorney, although the former attor- 
ney's name was not upon the record. May 
Y. Pike, iv. 1»7 

[But no rule is necessary if the defendant, after 
appearing in person, continues by attorney: 
Jonee v. JTtN^, 2 B. C. R. 192.] 



III. Duties and LuBiLrriBS. 

Du^ to conitiniue an Action,"] — 1. An 
attorney is not entitled to recover his bill 
of costs for conducting an action which he 
has not terminated, but which has been 
discontinued, unless he shews satisfiu^tory 
reaaona for not proceeding with it, and 
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tArw his client reaaonable notice thereof. 
Niekoile r. fVilwn, xi. 106 

[Tbereftire the Statute of Limitstionf doee not 
nm afunst the earlier itetna of costs until the 
oondusion of the suit i Mtwiindali t. FalkntTf 
% C. B. 706.] 

JVoT liable for Expenses of Witnesses."]^ 
2. The attorney in a cause is not personally 
liable to a witness, whom he subpoenaes to 
give eridence in the cause, for his expenses 
of attendance. Robins r.Brid^e^ iii. 114 

[Nor for fees of the sheriff's officer upon exe- 
cution ; Mayhery t. Mansfield^ 16 L. J., Q. B., 
102; 11 Jur. 60; fi^ea/T. Hudson, 2 B. C. R. 
S6 ; and aee cases where the attorney has been 
held not liable in ttespaas because there was no 
interferenoe; Oreen t. Blyie, b Q. B. 114; 
kmmdis T. LUiis, 6 Q. B. 174. But oontrik, 
Waid&nk* T« Quarternum, 3 C. B. 94.} 

LiabilUy/or suing the wrong Person,"] —3. 
Case is not maintaioable against an attor- 
ney, who, being retained to sue for a debt 
a person of the same name with the plain- 
tiff, by mistake and without malice, takes 
all the proceedings to judgment and execu- 
tion against the plaintiff, or, haying ob- 
tained judgment against the right person, 
by mistake and withotrt malice issues exe- 
cution against the plaintiff. In the latter 
case the plaintiff has a remedy in trespass. 
Danes ▼. Jenkins^ xi. 745 

Principle as to sumtnaryJurisdieHcnJ] — 
4. The rule is that laid down in In re Aitkin 
^4 B. & Aid. 47), that where an attorney 
is employed in preparing deeds or convey- 
ances, OT any other business properly be- 
longing to Uie profession of the law, the 
obligation to discharge which faith^lly, 
arises out of the duty imposed on him in 
that character, and he receives money in 
that capacity, he must account with his 
principal for it.— Per Parke, B. In re 
Lord VardrosSy ▼. 647 

[So, per Coleridge, J. In re Oee, 2 Dowl. 
ft L. 997. " Was the undertaking given by 
the attorney in the character of attorney ? " See 
Be Eairthome, 1 B. C. R. 40 ; ntierfon t. 
Shepperd, 1 B. C. R. 99 ; and ile HiUiard, 
2 Dowl. & L. 919, where the undertaking was 
enforeed, although void under the Statute of 
Frauds.] 

5. Where an attorney, for the purpose of 
seenring payment of a balance one to him 
from a client, effected a policy of insnrance 
on the life of the client, and charved the 
pteminms to him, and on the client^ death 
leeeived the amount of the policy, the 
Court refused to interfere summanly to 
compel the attorney to account with the 
administrator of the client, and deliver up 
the policy* In re Lord Cardross, v. 546 

Undertaking whets Damages uncertain 
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will not be enforeed,"] — 6. The attorney for 
a defendant in a cause in this Court signed 
an undertaking, whereby, in consideration 
of the plaintiff's agreeing to suspend exe- 
cution on the judgment, he undertook to 
make an arrangement with him respecting 
the payment of the debt and costs, prior 
to the defendant's being discharged from 
prison on other detainers ; or, in the event 
of the plaintiff's not agreeing to the terms 
offered, to inform him in sufficient time of 
the defendant's intended discharge, so that 
the plaintiff might not he deprived of hia 
power of lodging a detainer against him : — 
Jffeldy that this was not such an undertak- 
ing as the Court could enforce summarily^ 
inasmuch as they could not measure the da- 
mages sustained by the non-performance of 
it. — SembUy the Court has power to enforce 
the performance by an attorney of an un- 
dertaking given by him as attorney in a 
cause In this Court, though he be not an 
attorney on the roU of this Court. Thomp' 
son V. Gordon^ xv. 610 

[Contrii, Sharp v. Hawker, 3 Bfaig. N. C. 66 ; 
but seePWerv. Smith, 6 Dowl. P. C. 299, 305.] 

Striking off the Iloll.]-^7. Where an at- 
torney has Men guilty of misconduct in 
the course of a cause, the Court will grant 
a rule calling on him to shew cause why 
his name should not be struck off the roll, 
even though the matter complained of 
may amount to an indictable onence : but 
the Court will not under such circum- 
stances call upon him to answer the 
matters of on affidavit. Stephens v. Hill, 

X. 28 

[The principle is, that his acts prove him un- 
fit to be upon the roll of the Court. So, where 
he has been found guilty upon an indictment, that 
judgment has been afterwards arrested will nOt 
prevent his being struck off: Be King, 8 Q. B. 
129.] 

Negligence.] — 8. Misconstruction of a 
doubtful act of Parliament, e. g. as to the 
mode of attesting a warrant of attomeir 
under 1 & 2 Vict. c. 110, held not to be such 
gross negligence as to disentitle the attor- 
ney from recovering. Elkington y. Hol- 
land, ix. 668 

[So, as to a misconstruction of an order of the 
House of Lords : Bulmer v. Cfilman, 4 M. & G. 
108. See the principle: Purvis v. Landell, 12f 
01. ft Fin. 91; Hunter v. Caldwell, 11 Jar. 770 ; 
and that the liability arises from employment, not 
from right to payment : Donaldson v. Hatdanes, 
7 01. & Fm. 762.] 

Allegati&n of Betainer,]--9. A declara- 
tion in assumpsit stated that the defendant 
was an attorney, and that, in consideration 
that the plaintiff would retain him as such 
attorney to conduct an action of tort at thd 

QQQ2 
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been sopported, had it been obtained on a 
special application, so as to give the parties 
an opportunity of answering the faots al- 
leged. /To^ Y. Pritchardy ii. 124 

18. The Court has no power to refer to 
taxation an attorney's bill containing tax- 
able items, in an action brought upon it 
by his executor, Williams v, Chrij/Uh^ 

X. 125 

[Aee, Muddeford t. Amtwich, 3 Myl. & Cr. 
423. See now 6 & 7 Vict. c. 73, s. 37.] 

Co8t$,'\ — 19. An attorney is not compel- 
lable to pay the costs of taxation, on the 
nound of more than one-sixth having 
been taken oiF his bill, unless there have 
been either an undertaking to pay the bill, 
or money brought into court, with an 
agreement by tne party that it should be 
appropriated to that purpose, since other- 
wise it is not within the stat. 2 Greo. 2, 
0. 23, s. 23. Rogers r. Peierstm^ iv. 388 

20. Where, upon taxation of costs under 
2 Geo. 2, c. 23, s. 23, a less sum than one- 
sixth of the bill is taken off on taxation, 
the plaintiff's attorney will not be entitled 
to the costs of taxation, if he has wilfully 
inserted any item of chaise which he must 
know ought not to have been charged. 
Holdemess ▼. Barkwofik^ iii. 341 

21. Where an attorney's bill is reduced 
more than a sixth, on a reference to taxa- 
tion after action brought, the attorney is 
not compellable to pay the costs of tiuca- 
tion. Aobinsan v. Powell^ v. 479 

22. Where an attorney has agreed to, or 
acted upon, an order for the taxation of 
his unsigned bill, the Court has authority 
to order him to pay the costs of the taxa- 
tion, if more than one-sixth be taxed off. 
Peiers v. Sheehan^ x. 213 

23. It is no ground for disallowing the 
plaintifTs attorney the costs of a cause, in 
which the plaintiff has recovered a verdict, 
that he is not on the roll of attomies of 
the court, if it appears that the London 
agent's name is indorsed on the record and 
proceedinp[8» and he has conducted all the 
Dusiness m the court, and corresponded 
¥rith the country attorney on the subject 
of the suit. Jones v. Jones^ iii. 323 

[Uthem V. Hyde, 1 C. & M. 128, disdn- 
gnisbed. So, under 6 & 7 Yict. c. 73, an attor- 
ney daly admitted in one court may practiie in 
another court in the name of an attorney of that 
court : Hulls v. Lea, 11 Jur. 891.] 



(3.) Under 6 <% 7 Via. c. 73. 

Bill mtut specify QmrtJ] — 24. An attor- 
ney's bill of costs for common-law business, 
deUvered under the stat. 6 & 7 Vict. c. 73, 
64 



must shew in what court the bntinesi was 
done. Engleheart v. Moore^ zv. 548 

[Act. Lewis v. Primrose, 6 Q. B. 265, and 
judgment of Mauie, J., in Mariindale v. JF^lk' 
ner, 2 C. B. 706, under 2 Geo. 2, c. 23. The 
rest of the Court thought there was in that case 
a substantial compliance with the statute.] 

25. An attoiney is bound to specify in 
his bill as well every court, as the name of 
every suit, in which the business chaijged 
for was done. Such bill is an entire thing, 
and if the same bill blends charges for woi^ 
done in a court of equity with charges for 
work apparently done m some court of 
common law, without pointing out which, 
the client cannot juage or be advised 
whether he should refer the whole bill for 
taxation ; and the chaiges in the same bill 
for equity business, though correctly stated, 
cannot be recovered. Ivim^ ▼• Marks^ 

xvi.843 

IWmller^. Lacy, 1 M. & G. 54, in which the 
Court of Common Pleas seemed to think the bill 
was diviiiible, was decided upon 2 Geo. 2, o. 23, 
when only portions of the bill were taxable. A 
plea of no ligned bill should nenttve the sending 
by post, Flowers. Newton, 11 Jur.. Q. B., 875, 
and should state the non-delivery within two ca- 
lender months, Parker Y, GUI, 3Dowl. & L. 21.] 

Papneni fy jIVbfe.]— 26. Where a client 
gives his attorney a bill of exchange or 
promissory note for th6 amount of his bill, 
which is ultimately paid, the twelve 
months limited by the 6 & 7 Vict. c. 73, 
s. 41, for taxation of the bill after jpaymeiUy 
date from the time when the biU or note 
was paid, not when it was originally given ; 
unless there be circumstances to shew that 
it was treated b v the parties as actual pay* 
ment at the tune when given. Jn re 
Harries^ xiii. 8 

Special Circumstanees,'] — ^27. In order to 
ground an application to tax an attorney's 
bill, after verdict, under 6 & 7 Vict. c. 73, 
s. 37, the ''special circumstances" must 
have relation to some matter newly come 
to the knowledge of the party, and it is not 
sufficient to shew circumstances known to 
the defendant before the action. In re 
Whichery xiii. 549 

Judgment mayisstie upon Allocatur,'] — 
28. A judge's order, made under 6 & 7 
Vict. c. 73, s. 43, after taxation of an attor- 
ney's bill, ordering judgment to be entered 
up for the amount found b^ the Master^a 
allocatur, has Use same efiect as a rule of 
court made for pa3^ment of money under 
1 & 2 Vict. c. 110, s. 18. Accordingly, if, 
after such an order, an action is brought 
for the amount of the taxed costs, the 
costs of the writ, &c. will be disallowed. 
Griffiths V. Hughes^ xvi. 800 
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Tnable dUktmgh mat SignedT^ild. An 
attomey'B bill may be referred for taxation 
under & 7 Vict. c. 73, e. S7» though not 
signed by him or enclosed in a letter signed 
by him and refeiring to it. Young r, 
PTalier, xvi. i46 

[Aee* BePmuteTf 8 Beer. 299, affirmed opon 
•pped, 2 Phil* 69. If lent imngned with a 
leUer signed and referring to the bill, it is a good 
ddtrery: T^hrw. Hodpion, 3 Dowl. & L. 115.] 

JmrisdiaioH, — **Persont liable to pay^** 
Meaninffo/.'i — SO. SemblefiheLt under the 
Attorneys and Solicitors Act (6 & 7 Vict. c. 
739 8. 37; all the common-law courts therein 
mentioned have a common jurisdiction to 
lefer for taxation an attorney's bill for busi- 
nessdone in any of them. Where a surveyor 
of highways within a parish employed an 
attorney to conduct an indictment for an 
obstruction of one of the highways, and to 
traosaet other business, and naid his bill 
out of monies raised by the highway rate : — 
Held, that the ratepayers were not persons 
"liable to pa^" within the meaning of the 
stat. 6 & 7 Vict. c. 73, s. 38, and could not 
therefore apply for a reference of the bill 
to taxation. Jn re Barber^ xiv. 720 

[No JQrisdiction is given to a court of law, 
either before or after action brought, if the bnsi* 
neu was done in no court of law or equity : Be 
Buth T. Sttyer, 7 M. & 6. 1027. 

[The taxation by such third parN^ ** liable to 
pay," is regulated by the relations between the 
Bolidtor and client, and not as between the solici- 
tor and such third party : Ue Fyum^ 9 BeaT. 
117 ; and the rule that twelve months after pay- 
ment precludes taxation, applies where the pay- 
ment is made by trustees, &o., and the taxation 
b applied for by the party «' liable to pay t" Be 
Meaeey, 8 Besv. 458.] 

Coete of Tbjrof ton.]— 31. Where an at- 
torney's bill is referred to taxation after ac- 
tion brouffht upon it, theattomey is liable, 
under 6 & 7 Vict. c« 73, s. 37, to pay the 
costs of taxation if more than one-sixth is 
struck off. Ex parte Woollen^ xii. 504 

32. It is no answer to an action on a pro- 
missory note, that it was given on account 
of an attorney's bill not duivered pursuant 
to 6 & 7 Vict. c. 73> before action brought. 
J^frtj^e Y. Eoan»f xiv. 210 

[But to a count on an aocoont stated, non- 
defivery of bill may be pleaded : Seadding t. 
Mple9f 15 L. J., Q. B., 364 ; 10 Jur. 945.] 



ATTORNEY-GENERAL. 

See PBBBOOAnvB. — Rbcoonisaitcs. 

The Attorney-General, when moving in 

the Exchequer in behalf of her Majesty, b 

entitled to precedence over the Tubman and 

Postman. Betsr. Biekcp cfMkettr^ vii. 188 
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AUCTION, 
See Vendor and Purchasbb. 

Puffinp avoids Sale.] — 1. Where a sale by 
auction 18 advertised or stated by the auc- 
tioneer to be " without reserve," tfie em- 
ployment bpr the vendor of a puffer to bid 
for him. without notice, renaers the sale 
void ana entitles the purchaser to recover 
back his deposit from the auctioneer. 
Thomett v. Haines^ xv. 367 

[So, m Robimon v. Watt, \\ Jur. 377 ; 16 
Ii. J., Ch., 401, an arrangement which prevented 
the sale under a fixed sum, precluded the vendor 
from a right to a decree for specific perform-* 
ance.] 

Authority of Auctioneer a» to receiving 
Payments.y—i, The plaintiff having em- 
ployed an auctioneer to sell certain timber 
growing on his estate, the following, 
amongst other conditions, were read at th^ 
sale in the presence of the defendant :— 
** That each purchaser should pay down a 
deposit of 10/. per cent, in part 01 the pur- 
chase-money, and pay the remainder on or 
before the 17th August ; but in case anv 
purchaser should prefer to pay the whole 
amount of his purchase-money at an earlier 
period, discount after the rate of 5/, per 
cent, will be allowed." Also, ** That each 
purchaser shall enter into a proper agree- 
ment and bond, if required, with such one, 
two, or more sureties as shall be approved 
by the vendor or his agent, for the perform- 
ance of his agreement, pursuant to the 
above conditions." The defendant became 
the purchaser of one lot, and paid the de- 
posit. Some days after the sale, which was 
on the 14th February, the defendant, at the 
auctioneer's request, drew a bill of exchange 
for the residue of the purchase-money, dated 
on the dav of the sale, on one J. M., nayable 
six months after date to his own order, and 
indorsed it to the auctioneer, who, being in 
difficulties, indorsed it to a third person, to 
whom he was indebted on his own account. 
The bill became due on the 17th August, 
when the amount of it was duly paid to the 
holder. It was never transferred to the 
phiintiff : — Held^ that, under these circum- 
stances, the delivery and navment of the bill 
of exchange was not a valid payment of the 
residue of the purchase-money for the tim- 
ber purchased by the defenwit, the auc- 
tioneer having no authority to receive pay- 
mentof such residue^ or to take any security 
for the payment of it ; but that, even if he 
were authorised by the conditions to receive 
payment^ the payment required was a pay* 
ment in cash, and he had no authority to 
take a bill of exchange. S^kes v. CHles, v. 645 

Parol Bridenee of the Statemmte ofAuc' 
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tioneer,'] — 8. In the printed catalogae of 
articles intended to be sold by auction, a 
dressing-case was described to have silver 
fittings, but previously to the sale of it, the 
auctioneer stated publicly from his box, and 
in the hearing of the defendant, that the 
catalogue was incorrect in stating the fittings 
of the dressing-case to be of silver, and that 
it would be sold as having plated fittings ; 
but no alteration was made in the catalogue. 
The defendant afterwards bid for the dress- 
ing-case and became the purchaser. In an 
action brought by the auctioneer to recover 
the price oi the dressing-case, which was 
less than 10/. : — ffeldy that parol evidence 
of the statement of the auctioneer at the 
time of the sale was admissible, the con- 
tract not being in writing, Eden v. Blake^ 

xui. 614 

Liability far DuJty — AwAdanee of Sale* — 
4. The declaration alleged, that the plain- 
tifi; being employed by the defendants to 
sell certain lands by auction, put up the 
same for sale, subject to a condition that the 
highest bidder should be the purchaser ; 
that one H. was the highest bidaer, and de- 
clared by the plaintiff to be the purchaser, 
whereby auction duty to the amount of 
04/. 18«. 9</. became payable by the plaintiff, 
and was paid by him : breach, in non-pay- 
ment of tnat sum by the defendants. — Plea, 
b^ one of the defendants, that it was a con- 
ditional sale, that the purchaser should after 
the sale pay the auction duty ; that upon 
exposure to sale, and H. being the highest 
bidder, payment of the duty was then de- 
manded of him by the plaintiff, and refused 
by him, whereby his bidding became null 
and void. — Plea, by the other defendant, 
that the plaintiff at the time of the sale de- 
manded payment of the duty from H., who 
refused to pay, and did not at the time of 
the sale or at any time since pay the same, 
whereupon the defendants then declared the 
said bidding and sale to be null and void, 
and the same became null and void. — Re- 
plication, that before H. became a bidder, 
it was collusively agreed between them and 
the latter defendant, thatH. should bid, not 
with a view of completing the purchase, but 
merely to outbidanother Bidder, and that H. 
did so bid ; that the plaintiff at the time of 
the auction had no notice either of the said 
agreement or of the intent of H. becoming 
a bidder; that the plaintiff at the said auc- 
tion, and whilst H. was the highest bidder, 
closed the biddings, and H. then became the 
highest bidder, and was declared to be the 
purchaser ; that H. refused to pay the auc- 
tion duty; and that before his bidding no 
notice was given to the plaintiff by H. or by 
the defendants of H.'s oeing appointed and 
having agreed to bid at the sale for the use 



and behoof of the defendants: — Held^ first, 
that the declaration was good, and that the 
replication was not a departure from it. 
Secondly, that the former plea was bad, as 
it did not shew that the vendors had exer- 
cised their option of declaring the bidding 
to be null and void. Thirdly, that the 
latter plea was bad, as it did not shew that 
the vendors had, at the time and place of 
auction, exercised their option of declaring 
the bidding to be void, or had notified the 
same to the plaintiff. Fourthly, that the 
19 Geo. 3, c. 66, has not repealed the 7th 
sect, of 17 Geo. 8, c. 50. Willaon v. Carey ^ 

X.641 

Right to recover Auction Duty demanded 
from Purchaser.^ — 5. The plaintiff^ an auc- 
tioneer, was employed to sell oertaon lands 
of the two defendants. One of the defend- 
ants, without the plaintiff *s knowledge, 
employed H. to bid for one of the lots, in 
order to raise the price, and the plaintiff 
knocked down the lot to H. The plaintiff' 
then sold two other lots belonging to dif- 
ferent persons, and at the close of the entire 
day's sale demanded the auction duty from 
H., who refused to pay it. The conditions 
of the sale stated that the auction duty was 
to be paid by the purchaser " immediately 
after uie sale :" — Heldy first, that in an ac- 
tion by the auctioneer against the defend- 
ants for the amount of the auction duty, H. 
was to be considered as the highest bidder; 
secondly, that there was a valid demand of 
the duty from H. Willson v. Carey, xi. 368 

Biffht to sue for Dutiee paid to ExeiseJ] — 
6. An auctioneer, who paid the duties on a 
sale of lands by auction T where the lands 
were bought in at the sale and the Com- 
missioners of Excise refused to remit the 
duties), was held entitled to recover back 
the amount from his employer, in an ac- 
tion for money paid; because that action is 
maintainable in every case in which the 
plaintiff has paid money to a third party, 
at the request, express or implied, of the 
defendant, vdth an undertaking, express or 
implied, to repay it; and it is not necessary 
that the defendant should have been re- 
lieved from a liability by the payment. 
Bnltain v. Lloyd, xiv. 762 

Deposit may be recovered without Notice of 
Contract beingresdnded for Debenture TUle7\ 
— 7. All matters of difference between G. 
and H. were referred by judge's order to 
arbitration, and an agreement of reference 
was entered into between them, in which 
H. was described as the administrator of 
A., to whom certain leasehold premises, the 
rifi^ht to which was in dispute, had belonged. 
The arbitrator directed the premises to be 
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sold by an auctioneer, whose appointment 
was aaeented to by both parties. G/s at- 
torney, who at the time of the sale was 
aware that H. had not taken out admini- 
stration, became a purchaser and paid a de- 
podt to the auctioneer, it being understood 
at the time of the sale that H. would take 
out administration. H., however, after- 
wards refused to do so, and affood title was 
not made out : — HM^ that tne purchaser 
was entitled to recover his deposit from the 
auctioneer without notice of the contract 
having been rescinded. Duncan v. (Jafe^ 

ii. 244 



AUDITA QUERELA. 

This writ is a remedy for the defendant 
only — Per Parke. B. Aldridge v. BuHer^ 

ii.418 



AUTER ACTION. 

See ABATBUEirr, II. 2. — Stat of Pboceed- 

iNos, 2, 3, 4. 

1. In an action of contract against A., 
he cannot plead in abatement the pendency 
of another action for the same cause against 
B. Henry v. Goldiuy^ xv. 494 

[An order to stay proceedings in all but one 
is improper : Newton ▼. Belcher ^l^ L. J.. Q. B., 
37; 10 Jnr. 1034 ; Gilee v. TboM, 10 Jar. 948, 
3 C. B. 665. Bat in Bendell v. Malleeon, bvl- 
pra, xtI. 828, after payment into court in one of 
indi actions, a plea of payment into court with- 
out actnal payment was allowed.] 

2. The Court of the Mayor of the 
Borough of Liverpool is an inferior, and 
not a superior court ; and therefore a plea 
that there is another action pending for 
the same cause in that court, is no answer 
to an action in the superior courts. Laugh' 
Urn T. Taylor^ vi. 696 

Exeattion may issue nctwUhsktnding 
Proceedings taken in the Lord Mayof^s 
Ckmrt,'] — 3. The plaintiff having obtained 
final judgment in a cause in the Court of 
Exchequer, afterwards proceeded for the 
same cause of action by foreign attachment 
in the Lord Mayor's Court in London, 
against the defendant's goods ; the defendant 
surrendered himself into custody in dis- 
chaTge of the attachment ; and on the fol- 
lowing day, whilst he was so in custody, the 
Slaintiff issued a ca. sa., under which the 
efendant was detained : — ^^e/<^,that the ca. 
sa. was not irregular, and that, the plaintiff 
having abandoned hb proceedinffs in the 
Lord Mayor's Court, and the defendant 
having in consequence obtained judgment 
of nonpros thereon, there was no ground 
for his difloharge under the equitable juris* 
67 



diction of the court, Chaniherlayne r. 
Greeny ix. 790 

[See. also, Denton v. Maitlandf 11 Jur. 52 ; 
15 L. J., Q. B., 332.] 



AUTHORITY. 

Of Former Deeisians."] — On the weight 
that previous decisions of the same or of a 
co-ordinate court should have, the following 
passages may be referred to : — i. 624 ; iii. 
207, 297, 626 ; iv. 367, 606, 673 ; x. 619 ; 

xvi. 381 

[See, also, O'ConnelVe ease, 11 01. & Fin, 
328, 370, 398, 410, 413.] 



BAIL. 

See Apfidavit to Hold to Bail. — ^Arrest, 
III. 16. — Error, 4. — Sheriff, IL 



I. JnsTiFTiNQ Bail. 

II. PnOCEBDnfGS ON BaIL-BOIO), AND 

Discharge of Bail. 



I. JnsnFTiNO Bail, 

Railway Shares."} — 1. Shares in a rail- 
way company in actual operation are 
property in respect of which bail may 
justify. Pierpotnt v. Brewer^ xv, 201 

Notice of Justification,'] — 2. It is not 
necessary to state in a notice of justification 
of bail, whether the bail intend to justify 
in person or by affidavit. Norton*s (at/, 

i.632 

3. The rule of Trinity Term, 1 WiU. 4, 
8. 1, does not apply to the case of added 
bail, so as to require, in such case, four 
days' notice of justification. Key v. M^In-- 
tyrcy ii. 347 

4. Where the defendant is a prisoner, 
and two days' notice of bail is given, the 
notice must state that the defendant is a 
prisoner. Poole's bail, ii. 312 

[Piercers ease, 5 Dowl. P. C. 252, not fol- 
lowed.] 

5. A notice of justifying bail at cham- 
bers must state the hour of attendance. 
But though the notice be irregular, in not 
stating the hour, yet the plaintiff is not at 
liberty to treat it as a nullity, and com- 
mence proceedings on the bail-bond before 
the time for justification has expired, as 
the defendant may be rendered within that 
time. Smith v. iVM, ii. 879 

Justifying in Person,"] — 6. Bail (at least, 
town bail) msy justify in person, where 
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there has heen an insufficient affidavit of 
justification. Shave y, Spode^ ii. 42 

7. All affidavits of justification of bail 
must comply with the form prescribed in 
the rule of Hilary Term, 2 Will. 4, s. 19 ; 
but if the bail justify in person, a variance 
from the form is no objection to their 
passing, but onlv disentitles the defendant 
to the costs of justification. Stevent v. 
MiUer, ii. 368 

JusHfteatianliytheS^erif.'}--S. Where a 
sherifiP, eight days after an arrest, is called 
npon by a judge's order forthwith to put 
in and perfect bail, he is bound to jastify 
without notice of exception, such a case 
not being within the role of T. T., 1 Will. 4, 
8. 4. Bex V. Middlesex {Sheriff of), iv. 629 

JVaived l^f SUp in the Caute.'V-Q. Notice 
of justification of bail having been given, 
the plaintiff delivered a declaration de bene 
esse, to which the defendant demurred. 
The plaintiff, after an inefiectual attempt 
to have the demurrer set aside as frivolous, 
obtained an order to join in demurrer : — 
Heldy that after this the bail could not be 
opposed, nor could they justify. Bolton 
V. Johnson, ii. 42 

Delivering DeelaraHon is no Waiver of 
Bight of Exception under 1 & 2 Vict, c. 110, 
9, 4.] — 10. A plaintifiP does not waive his 
right of exception to bail put in under the 
Stat. 1 & 2 Vict. c. 110, s. 4, by delivering 
a declaration in chief, and consenting to 
further time to plead. Beg, t. Sheriff of 
Montgomeryshire, ix. 448 

[The arrest under 1 & 2 Vict c 110, is quite a 
collateral prooeeding ; and the plaintiif may, after 
taking an asaignment of the bond, go on with the 
action, without losing his right to sne the bail : 
Betts V. Smpth, 2 Q. B. 113 ; and see Ireland 
V. Beny, 4 Q. B. 866, and infra, Bau, II. 15.] 

Costs of Opposition,! — 11. Where bail 
justify for property, wnich, though suffi- 
cient in amount, is not properly described 
in the affidavit of justification, the plaintiff 
is not entitled to the costs of opposition, 
but the bail will be admitted without 
payment of costs, and the costs of the op- 
position will be costs in the cause. Brown 
y. Ahrenfeldt, iv. 76 

[Hemming v. BlUe, I Dowl. P. C. 179, cor. 
rsrted.] 



II. Pbocbbdings on Bail-bond, and Dis- 
CHABOB OF Bail. 

Time for Betum of Writs— -Liahiliiy of 
Bail,"] — 1. A plaintiff having recovered a 
verdict at the Summer Assizes, the judge 
who tried the cause, under the power given 1 
58 ' 
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by 1 WilL 4, e. 7, s. 2, made an order that 
execution should issue forthwith, and a ca. 
sa. was thereupon issued, returnable im* 
mediately after execution theveof, ^'punu* 
ant to 3 & 4 WiU. 4, c 67, s. 2. This 
writ having remained in the sheriff's office 
a considerable time without having hem 
executed, an order was made by a jad^, 
on September 12th, for the sheriff to return 
the writ in six days, which order was served 
upon him on the 14th, and he on the same 
day returned non est inventus ; whereupon 
the plaintiff commenced an action against 
the defendant's bail: — Held, that, under 
these circumstances, the bail were not 
fixed, and that the action was prematurely 
commenced ; for whatever the effect of the 
judge's order was, they had not been 
mformed, or had the means of learning 
when the writ was returnable. Kemp Vi 
Hyslop, i. 58 

[In Lewis v. Holmes, 16 L. J., Q,, B., 430 ; 
11 Jnr. 945, a writ of ca. sa. ao retamed was 
held not to warrant proceeding to ontlawry. See 
also WUliemson v. Harrison^ snpra, ix. 225.] 

Attestation of Assignment,"] — 2. An as- 
signment of a bail-bond is invalid if exe- 
cuted in the presence of, and attested by, 
the plaintiff in the action and another per- 
son ; the Stat. 4 Anne, c. 1 6, s. 20, reouiring 
the assignment to be made to the plaintiff 
in the presence of two credible witnesses, 
which means disinterested persons. White 
T. Barrack, i, 424 

Form of Declaration,! — 3. In an action 
b^ an assignee of a bail-Dond, the declara- 
tion stated that the sheriff, *' by an indorse- 
ment on the said writing obligatory, duly 
made and sealed with the seal of the officer 
of the said sheriff, assigned the sud writing 
obligatory to the said plaintiff, according 
to the form of the statute :" — Held, on 
special demurrer, that the declaration was 
^ood, and that it was not necessary to state 
m the declaration that the assignment was 
under the hand of the sheriff, and executed 
in the presence of two wHneeees^ Lewis y. 
Parkes, iu. 133 

Waiver — Discharge by gimngTune Is 
Principal-^ Time to Apply,"] — 4. Ueelaring 
de bene esse in the original action is no 
waiver of previous prooeeduiga, in an action 
on the bau*bond. The pliuntiff simed an 
agreement with an agent of the defendant, 
on the 29th of September, that, on the de- 
fendant's entering into an agreement to 
pay the debt, part in iron within a month, 
and the remainder by bill at two months, 
the action should be discontinued, and the 
defendant was to call on the plaintiff on 
the following day, to enter into the agree* 
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ment. He never did eo call. On the 8th 
of October, the plaintiff ^ve notice to the 
defendant, that ne held himaelf disengaged 
from the a^peementy and should proceed 
with the action forthwith. On the 20th of 
October, the defendant delivered to the 
plaintiff, and the latter received, two bills 
of exchange for the greater portion of the 
debt. He did not deliver any iron, and 
became bankrupt on the 6th of November : 
— HekL that there was not a giving of time 
to Uie defendant so as to discharge the bail, 
Bftil applying to be discharged from liabi- 
lity, on the ground of an agreement for 
giving time to the principal, must come in 
the term next after they know of the 
agreement. Femon v. TurU^, i. 316 

Time given to Principal.'] — 6. Where 
the plaintiff in the progress of iL cause 
Bfned to give the defendant a month's 
time to pay the debt, the time expiring 
before judgment coula, by the practice ot 
the Court, be obtained, and final judgment 
not having been in fact signed before the 
arrangement was entered into ; — Heldy 
that the bail were not discharged. Whit- 
field V. Hodgee^ i. 679 

Intitling Amdamts.'] — G. Where the 
principal and "bail are sued together on the 
tMul-bond, and the bail apply for a rule to 
stay prooeedinrs on payment of costs (no 
irregularity being imputed), the affidavits 
in support of the rule may be in titled 
either in the orinnal action, or in the ac- 
tion on the bail-bond. On such an appli- 
cation, the Court has authority to stay the 
proceedings as against all the defendants. 
&ride v. ffitt, i. 37 

[As to reqaiiites of an ailldavit to stay pro. 
eeedings, see R. G., H. T., 7 WilL 4, U. 219.] 

7%ne to 90t ando Proceedings,'] — 7* 
Where a defendant, having had notice on 
the 16th of May of actions having been 
commenced on the bail-bond, appfied on 
the 29th of May, (being the 4th aay of the 
term), to set aside the proceedings : — Held^ 
thAt the application was too late. Smith 
V. WM, U. 879 

Bond standing ae Securi^.'] — 8. The 
bail-bond cannot stai^ as a security, unless 
there has been a loss of an intermediate 
trial before the application was made to 
stay the proceedings. Stride v. HUlt i* 37 

9. Whenever it appears on the discussion 
of a motion to set aside a regular bail-bond 
or attachment, that the plaintiff^ has been 
prevented from trying his cause by the ir- 
regularity of the defendant's proceedings, 
he is entitled to have the bail-bond or at- 
tachment stand aa a security, although it 
appear th*t the role to set it aside might 
^9 



have been disposed of in time to allow the 
plain tift to enter and try his cause at the 
regular time. Ckuleg v. Binne^ ii. 286 

Teii of Laehei,'] — 10. Where a defend- 
ant on being arrested gave bail to the 
sherifiP, and subsequently obtained an order 
to stay proceedings in the action on pay- 
ment of debt and costs forthwith, '* the 
plaintifi^ to be at liberty to sign find judg- 
ment and issue execution for the amount " 
if the debt and costs were not so paid ; and 
default being made in payment, the plain- 
tiff took an assignment of the bail-bond 
and issued process against the bail, after 
which the defendant died : — Held^ that the 
bail were entitled to stay proceedings on 
the bail-bond on payment of costs; that 
the order did not rec^uire them to put the 
plaintiff into a condition to sign judgment, 
oy justifying bail above ; and therefore he 
hAd not lost a judgment by their laches. 
Isaac V. Riekardo^ iv. 382 

Caneeillatiion Refused.] — 11. A defendant 
having been arrested on an affidavit of debt, 
for money lent, afterwards^ on an affidavit 
disclosing certain facts, obtained a judge's 
order to arrest the plaintifi^. The plaintiff 
applied to be discnarged out of custody, 
and in his affidavit for that purpose ad- 
mitted certain fiicts which appeared to be 
inconsistont with his claim for money lent. 
Under these circumstances, the Court re- 
fused an application for cancelling the bail- 
bond given by the defendant, raughan v. 
Qoad^, iU. 143 

Exoneration of Bail Refased.] — 12. 
Where a defendant who was arrestod on 
mesne process, and gave bail, before the 
1st of October, 1838, immediately on his 
discharge went and still remained abroad, 
the Court refused to enter an exoneratur 
on the bail-piece. Lewis v. Ford^ iv. 361 

Right of the Plaintiff to Monejf paid hg 
BaiL] — 13. Where money is paid into 
Court in lien of bail, not by the defendant 
himself, but by one of the bail, and the 
plaintiff obtains judgment, he b entitled to 
have the money paid out to him in discharge 
of the debt and costs. BuU v. Turner^ i. 47 

Chnsiruetion 0/1^2 Viet, e, 110, s. 7.] 
-*-14. Where a defendant was arrested on 
mesne process before the 1st of October, 
1888, and gave a bail-bond, and af^r that 
day final judgment was signed against him, 
and a ca. sa. issued and lodged with the 
sheriff in order to fix the bail, the Court 
refused to exonerate the bail on an equita- 
ble construction of the 1 & 2 Vict. c. 110, 
i. 7* Jetdson v. Oooperj iv. 355 
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iStojfing Proceedings under 1^2 Fkt* 
c. 110.] — ^15. Where a capias issues against 
a defendant, under the 1 & 2 Vict. c. 110, 
8. 4, and he gives a bail-bond to the sherifF, 
according to the statute, but omits to per- 
fect bail in due time, according to the 
Sraotice of the Court ; the Court will, on 
is afterwards putting in and perfecting 
bail, set aside, on pai^ent of costs, pro- 
ceedings which have m the meantime been 
commenced upon the bail-bond. Ede y. 
CoUingridgey xi. 61 

[See Miprs, Bail, I. (10, n.)] 



BAILIFF. 

PrcUctwn of Bailiffs under 7 <Sf 8 Viet, c. 
19.]— In trover, the defendant pleaded 
that the supposed grievance was committed 
after the passing of the 7 Vict. c. 19, and 
within the jurisdiction of the inferior court 
thereinafter mentioned ; and that, before 
and at the time of the grievance, the de- 
fendant had been duly appointed to act as 
a bailiff in the execution oi the process of the 
Court of the Tolzey of Bristol, which then, 
and at the time of the passing of the said 
act of Parliament, had, by charter, juris- 
diction for the recovery of debts and da- 
mages in personal actions arising within 
the city and county of Bristol ; and the 
defendant then became and was, and thence- 
forth, until, and at, &c., was a bailiff of 
the said court ; and that no notice of action 
was given to him pursuant to the said act : 
— Mldy on demurrer, first, that the plea 
brought the defendant within the protec- 
tion of the 8th section of the act ; secondly, 
that the jurisdiction of the inferior court 
was sufficiently shewn ; thirdly, that the 
defendant's duty, as bailiff, was sufficiently 
set forth. Braham v. Watkins, xvi. 77 



BAILMENT. 
See Dbtimub. 

JDuty^ of Gratuitous Baiiee.^—A person 
who rides a horse gratuitously, at the 
owner's request, for the purpose of shew- 
ing him for sale, is bouna, in doing so, to 
use such skill as he actually possesses; 
and if proved to be a person conversant 
with and skilled in horses, he is equally 
liable with a borrower for injury done to 
the horse while ridden by him. Wilson 
Y. BreU^ xi. 113 
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Is hound to pay to the legal Owners,! — 
A.» being possessed of 12,058/. Qs, Bd, New 
CO 



Three-and-a-Half per Cent. Stock, be- 
queathed to £. C. a certain inter^ in 
6000/., parcel thereof. A judgment having 
been obtained against £. C., the iudgment 
creditor obtained a judge's order under 
1 & 2 Vict. c. 110, Bs. 14 and 16, charging 
this latter sum with the judgment debt, 
which, upon cause shewn, was made abso- 
lute as to so much of the dividends as were 
payable to E. C. for her own use. These 
orders having been served upon the Bank 
of England, the Bank refused, in conse- 
quence, to pay the dividends upon the 
12,068/. Qs, Qd. to the executors under A.'s 
will, and they brought an action against 
the Bank to recover those dividends ; and 
the Bank now applied for a stay of pro- 
ceedings on payment of a portion of the 
dividends : — neld, that tnere was no 

S'ound or necessity for the application, the 
ank being bound to pay the dividends to 
the legal owners, the executors, who were 
answerable for their proper application. 
Churchill V. Bani of England, xi. 323 



BANKER AND BANKING COM- 
PANY. 

See Bill of Exchanob, V. 13. — Joint-stock 
CoMPAiYT. — Scire Facias. 

1. A banker is within the words ^'any 
trade or dealing for profit," in the 67 Geo. 3, 
c. 99, which prohibits cleigy from trading. 
Hall V. Franklin^ iii. 269 

[See now 1 Vict. c. 10.] 

Nature of Contract upon DepositJ\ — 2. 
Money deposited with a banker, by his 
customer, in the ordinary way, is money 
lent to the banker, with a supex«dded obli- 
gation that it is to be paid when called for 
by cheque ; and, consequently, if it remain 
in the banker's hands tor six years, with- 
out any payment by him of the principal, 
or allowance of interest, the Statute of 
Limitations is a bar to its recovery (dubi- 
tantePo/focit,C.B.) Po«y.(%^,*xvi.321 

Right tosuehy Public Officer,']''^, By 6 
Geo. 4, c. 42, s. 10, (the act for the bet- 
ter regulation of copartnership banks in 
Ireland), it is enacted that all actions and 
suits, &c., against any person who may be 
indebted to any sucn copartnership, and 
all proceeding at law or in equity under 
any commission of bankruptcy, and all 
other proceedings at law or in equity to be 
commenced or instituted for or on behalf 
of any such copartnership against any per- 
son or persons, bodies politic or corporate^ 
or others, whether members of such copart- 
nership or otherwise, for recovering any 
debts, &c., due to such copartnership, shall. 
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from the passing of the act, he commenced 
or instituted and prosecuted in the names 
of any one of the public officers, &e. of the 
said copartnership. QuoBre^ whether the 
act confers upon the company a right to 
bring an action in the name of the public 
officer against one of its members for a debt 
due to the copartnenhip. Hughes v. 
Th<frp9^ V. 666 

[By 1 & 2 Vict. c. 96, this right is conferred ; 
■nd KB Skinn^y. Lambert, 2 Dowl., N. S., 132, 
upon a limilar set.] 

Actum not maintainable except agaifist 
PMie OJIcer^Plea of there being a Public 
Ojficer.2—4. The creditor of a bankrupt 
copartnership, established and carrying on 
business under the stat. 7 Geo. 4, c. 46, 
cannot sue an individual member of the 
Company for his debt, but must proceed 
against the public officer, pursuant to the 
9th section of that act ; at least, where it 
appears that there is a public officer, and 
that he is within the jurisdiction. There- 
fore, a plea to an action against an indivi- 
dual member of the company, which stated 
that the causes of action accrued against a 
certain banking copartnership established 
under the 7 Geo. 4, c. 46, and not other- 
wise, of which copartnership the defendant 
was a member ; ttiat the causes of action 
accrued against the defendant as such mem- 
ber and not otherwise ; that S. B. and 
W. D. had been duly appointed and regis- 
tered, pursuant to the statute, as public 
officers of the copartnership, to sue and be 
sued on behalf oi the same ; and that the 
said persons, so being and being duly nomi- 
nated and appointed and registered as such 
public officers, at the time of the com- 
mencement of the suit, were living, and 
resident in England, and within the juris- 
diction of the court, — was held a good 
answer to the action. Such a plea is pro- 
perly pleaded in bar, and not in abatement. 
Heldf also, that the plea was not bad as 
amounting to an argumentative denial of 
the contract, for that it admitted that the 
defendant contracted, but avoided the effect 
of that admission by the statutable exemp- 
tion from an action in his favour : — that 
the plea need not state that the public 
officers were nominated while the company 
carried on the business of banking, by is- 
suing notes, &c. ; or that the causes of 
action did not arise asainst the defendant 
in his character as a banker. Heldy also, 
that the plea, taking it altogether, suffi- 
ciently alleged that the two persons therein 
mentioned actually were public officers of 
the company. Steward v. Chreaves^ x. 711 

[In BlewUt v. Gordon, 1 Dowl., N. S., 815, 
the particalar words of the act were held to give 
an option.] 
61 



BANKER AND BANKING CO. 

Continuanceo/Bighttoeue.l—S, Where 
a banking copartnership, established under 
7 Geo. 4, c. 16, s. 9, nad once begun to 
carry on the trade and business of bankers, 
and issued notes accordingly, but subse- 
quently stopped payment, and merely kept 
the establishment open for the purpose of 
paying their notes and winding up the 
affairs of the concern: — Heldy that they 
still continued to be a banking copartner-' 
ship, within the meaning of the 7 Geo. 4, 
c. 46, so as to be entitled to sue by their 
public officer. Davidson y. Cooper, xi. 778 

Action by Public Officer after Change of 
Name^ — 6. In 1883 a joint-stock bank was 
established, under the provisions of the stat. 
7 Greo. 4, c. 46, by the name of the Mirfield 
and Huddersfield District Banking Com- 
pany. In 1886, H. & Co., bankers, relin- 
quished their business in favour of, and all 
took shares in, this company : and it was 
subsequently agreed that the title of the 
bank should thenceforth be the West Riding 
Union Banking Company ; that the capi- 
tal should be increased by the creation of 
new shares; and that additional directors 
should be appointed : — Held, that the pub- 
lic officer 01 the West Riding Union Bank- 
ing Company might, notwithstanding the 
change of name, and the accession of new 
proprietors, maintain an action on a gua- 
rantee given to the Mirfield and Hudders- 
field District Banking Company before 
their junction with H. & Co., for advances 
made by them. Wilson v. Craven, viii. 584 

Requisites of Declaration,'] — 7. In an 
action brought in the name of the public 
officer of a banking copartnership company , 
established under 7 Geo. 4, c. 46, it is not 
necessary to allege in the declaration that 
the plaintiff is a member of the company, 
that he is resident in England, or that he 
has been duly registered as required by the 
4th section of that act ; it is sufficient to 
describe the plaintiff as one of the public 
officers of the company, duly appointed. 
SpiUer y. Johnson, vi. 670 

8. A declaration described the plaintiff 
as '^ one of the present public officers of 
certain persons united in copartnership /or 
the purpose of carrying on the trade and 
business of banking in England, according 
to the stat. 7 Geo. 4, c. 46 : — Held bad on. 
special demurrer, for not stating that the 
copartnership was carrying on the trade 
and business of bankers, or had carried on 
such trade. Fletcher v. Crosbie, ix. 252 

[Held good after verdict : Davidson Y, Bower , 
2 Dowl., N. S., 115.] 

0. In au- action brought by the public 
officer of a joint-stock banking copartner- 
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ship, established under the 7 Geo, 4, c. 46, 
it IB sufficient to state in the declaration 
that the plaintiff is the manager of a cer- 
tain ioint-stock copartnership, established 
for the purpose of banking, and that he 
has been duly named and appointed as the 
nominal plaintiff on behalf of the copart- 
nership, under the provisions of the sta- 
tute, without stating expressly that he has 
been named as manager, or that the co- 
partnership has been established under 
the provisions of the act. Chrutis v. 
P«wt, vii. 491 

[See sapra, 7.] 

Becital of StaMeJ^-^lQ* A declaration 
in debt by the public officer of a banking 
company described the plaintiff as " one of 
the registered public omcers for the time 
being of &c., who now sues as such public 
officer as aforesaid," &c., and stated that 
the defendant had by the writ been sum- 
moned to answer the plaintiff as such pub- 
lic officer: — Held^ on special demurrer, 
that it sufficiently shewea the plaintiff to 
have been the public officer at the time 
of the commencement of the action. The 
declaration recited the stat. 7 Geo. 4, c. 46, 
as '* an act of Parliament made and passed 
in the seventh year of the reign &c., for 
(among other things) the better regulating 
copartnerships of iMuikers in England :" — 
Jfeldy a sufficient recital of the act. £§- 
daile y. Maelean^ zy. 277 

[See infn, Statuti.] 

Pleas by Public Offlcer.^— 11. The Court 
refused to allow a defendant, who was sued 
as the public officer of a banking com- 
pany, to plead, in addition to pleas of 
fraud, &C., a plea that he was not the pub- 
lic officer at the commencement of the suit. 
Needham y. Law^ xi. 400 

BankntpU^ of PMU Q^ow-.l— 12. In 
an action against the public officer of a 
banking copartnership, the Court set aside 
a plea of the defendant's bankruptcy, on 
the plaintiff's undertaking not to sue out 
execution personally against the defendant, 
his lands or goods. /Steward y. Dunn, 

xi. 63 

Evidence of Perton being Public Officer 
^Effect of Restrictive Clause.y-lS. The 
office of public registered officer of a bank- 
ing copartnership not being an annual 
office, (see p. 660), a person once appoint- 
ed to such an office is presumed to continue 
in it until the contrary be shewn ; and there- 
fore a return made to the Stamp Office in 
March, 1841, verified by affidavit, stating a 
person to be a public officer of the com- 
pany, waa held to be evidenoa of hia being 
02 
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so in November, 1842. A copy of such 
return, certified by a commissioner of 
stamps, under the 6th section of 7 Geo. 4, 
e. 46, is evidence of the fact stated in it, 
and it is not necenary to prove that the 
affidavit annexed to the return was mad« 
by the public officer. A deed constituting 
a banking copartnership contained a sti- 
pulation that if any of the public offieen 
should become bankrupt, he should be dis- 
oualified, and his office become vacant :— 
ileld^ that the true construction of tha 
clause was not that the party should cease 
to be a public officer absolutely, but at the 
election of the company. Steward v. 
Dunn, xii. 666 

[The retain is also evidence that the persons 
were members at the time of the affidavit sworn, 
although it does not appear affirmativelv to have 
been made between Febniarj 28 and March 28, 
88 prescribed by the statute: Bosanquet v. 
Woo^^df 5 Q. B. 310.] 

Plea under 6 Oeo. 4^ c. 42.^— 14. To an 
action brought by tne Agricultural and 
Commercial Bank of Ireland, in the name 
of its public officer, the defendant pleaded 
that tne copartnership consisted of more 
than six persons, and was established after 
the passing of the 6 Geo. 4, c. 42, and that 
the establishments, or houses of business, 
of the said copartnership had been, from 
the time of the formation thereof until tha 
commencement of this suit, and then were, 
at places in Ireland less than fifty miles 
from Dublin, contrary to the provisions of 
the statute : — Held, tnat, in order to sup- 
port this plea, it was incumbent on the de- 
fendant to shew that there was such a 
branch bank for the whole time, viz. from 
the time of the original formation of the 
company down to the commencement of 
the suit. Semble, that the existence at any 
time of such an establishment would be no 
defence to an action ; but it must at least 
be shewn to have existed either at the time 
the contract was made or at the commence- 
ment of the action. Hughes y. Thorpe, 

y.666 

Evidence against Shareholder ef BoHfi^ 
cation of Mode of carrying on BusinessX^ 
16. A banking company was establisheo in 
1886, under a deeo of settlement, which 
provided that the business of the company 
should be carried on at Doughu, in the 
Isle of Man, and such other places aa 
should be determined on, pursuant to the 
clause thereinafter contained for that pur- 
pose, viz. by the unanimous vote of the 
directors convened in a particular manner* 
The defendant, who resided at Hndders- 
field, was an original shareholder in the 
bank, and continued so until ita atopping 
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payment in 1843. In 1839, a branch bank 
was opened at Castletown, and the boei- 
neae was carried on there, as well as at 
Donffla^ till 1843 :--HM^ that, under the 
circumstances, the mere lapse of time was 
evidence against the defendant, either that 
the Castletown branch was regularly esta- 
blished, pursuant to the requisites of the 
deed, or that, if it was not, he knew of and 
assented to its establishment otherwise, so 
as to make him liable to a depositor at 
that branch. CrBUin y. Calvert, xiy. 11 

JBvMirtMHi must be by Scire Faciae,'^ — 
16. The proper course of proceeding 
under the 13th sect, of the 7 Geo. ^ c. 46, 
(the banking copartnership act), which 
allows executions on judgments obtained 
in actions against the public officer of the 
company to be issued against any member 
or members of the company for the time 
being, is by scire facias, and not by sug- 
gestion on the roll. Croes y. Law, vi. 217 

[See also Clowe§T, Bretteii, x. 506.] 

Where PvMio Chfker U Member.y-VJ, 
Where a plaintiff obtains judgment against 
the public officer of a joint-stock banking 
oopartnership, pursuant to stat. 7 Geo. 4, 
e. 46, s. 9, he may issue execution against 
the defendant without first suing out a 
scire facias (Parke, B., dubitante). Har- 
woody. Law, vii. 203 

[In the absence of afiSdaYits to the contrary, 
it was asanmed that the defendant was a member 
of the company at the time of execution issued.] 



BANKRUPT AND BANKRUPTCY. 

See AssicnrMfiNT, 4. — Bill of Exchange, 
III. 10. — Composition Deed. — Husbamd 
AND Wipe, 7. — Insolvent. — Stoppaoe in 
Teansitu, 



I. Act op Bankruftct and Fiat. 
' II. Powers op Coxmissionees. 
III. Assignees and thsib Rights. 

1. €feneralfy. 

2. fVhat Prcperty paesee to their 

Assignees, 

3. Bights of Action. 

4. Protected Transactions. 

rV. MUTDAL CbEDIT AND SbT-OPP. 

y. Cbrtipicate. 
VI. Evidence. 
VII. Other Points. 

I. Act ov Bankruptcy and Fiat. 

See Assignment. 

IhEdtng,"] — 1. A person who keeps a 

boarding and lodging house, where guests 

ere entertained by the month or weelc, each 
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having a bed-room to himself, but taking 
his meals with the proprietor of the house, 
is a trader within the 6 Geo. 4, c. 16, s. 2, 
which provides that all '' victuallers, keep- 
ers of inns, taverns, hotels, or coffee-houses" 
shall be subject to the bankrupt laws. Grib^ 
son V. King, x. 667 

Debt to support aFiat.y-2. A debt of 1 601. 
or upwards, of which a part is due to seve- 
ral persons as partners, is sufficient, under 
6 Geo. 4, c. 16, s. 15, to supnort a fiat in 
bankruptcy. Doe d. Lkjya v. InpMy^ 



' ofEffeetsJ] — 8. An assignroent 
by a trader to a creditor of all his effects 
and stock in trade, is of itself an act of 
bankruptcy. Siebert v. Spooner, i. 714. 
[Aec, Lindon ▼. Sharpe, 6 M. & G. 895. 
Aliter, a sale for a fair price, although the trader 
intends to abscond with tbe purchase-voney, 
the purchaser being ignorant of such intention : 
Baxter ▼. Pritcherd, 1 Ad. 6t Ell. 456 ; recog- 
nised 6 M. & 0. 905. If it be all the property 
at a particular place, the onus of shewing it is 
tbe trader's whole property is on the assignees i 
Chase v. Qoble, 2 M. & Q. 930.] 

There must be an Intention to prefer the 
Oreditor.y^^* A banking firm was in insol* 
vent circumstances, and about to stop pay- 
ment. A., a partner in the firm, informed 
B. of the fact, in order that the private 
balance of C, B.'s father, might be drawn 
out of the bank, but desired him not to let it 
be known to D., a shareholder in an insur* 
ance company, which also had an account 
with the bank, as he. A., did not wish the 
directors to know of it. C.'s private balance 
was in consequence drawn Out the next 
day. On the evening of that day A. in- 
formed C. of the state of the house. C. 
being a mansging director of the insurance 
company, took measures by which the com- 
pany's account was drawn out by a chequa 
upon the bank. Two days afterwards the 
house stopped : — Held, that this was not a 
fraudulent preference of the insoranoe com- 
pany. Beteher v. Jones, ii. 268 

[In Marshall v. Lamb^ 5 Q. B. 115, a pay- 
ment by which an nneqnal distribution of pro- 
perty was caused was held a frandulcnt prefer- 
ence, though the bankmpt did not intend to 
benefit, nor did in fact benefit the partiealar 
creditor.] 

Directions to deny without actual denial.^ 
. The act of bankruptcy consisted in J.'s 
having given directions, when in embar- 
rassed circumstances, that he should be 
denied to all persons; but there was no 
proof that any person was in fact denied, 
nor that J. secreted himself. The jury 
found that the denial was with intent to 
delay his creditors. Qmsre, whether this 
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was an act of bankrnptcy. Hare t. War* 
ing^ iii. 362 

Denial to Creditort ma^ be away from 
place ofhtuiness.'V—Q. Where a debtor, upon 
applications made to him by creditors for 
payment of their debts, made appointments 
with them to meet him at specified times 
and places with reference to a settlement of 
their demands, but failed to keep such ap- 
pointments: — Heldy that the failures to 
Keep the appointments constituted acts of 
bankruptcy, although the places at which 
the appointments were made were not his 
usual places of business. BuueU y. Bell^ 

X.S40 

Procuring goods to he taken in execution,'] 
•— 7. It appeared in evidence that the cus- 
tomary time of entry on farms in the neigh- 
bourhood was the 12th of May ; and that 
the rents, on the estate of which G.'s farm 
was a uaxtj were always reserved, payable 
at Michaebnasy the audit day being in Ja- 
nuary. T. J. entered on the farm in the 
Spring of 1 840, and continued in possession 
until 1842. In May, 1842, he owed an ar- 
rear of rent amounting to 160/., and on the 
pressing application of his landlord, exe- 
cuted a warrant of attorney for 420/., the 
amount of that arrear and of the current 
year's rent, upon the understanding that 
judgment was to be entered up thereon, 
and a fi. &• delivered to the sheriff, but that 
it was not to be executed unless other writs 
against T. J. came to the sheriff's hands. 
In October, 1842, application was again 
made to T. J. for payment of rent, he being 
expressly informed that another year's rent 
had then become due ; and on that occasion 
he paid a sum on account, and undertook 
to pay the remainder before the Christmas 
following. In November, 1842, other writs 
against T. J. having come to the sheriff's 
hands, the fi. fa. issued upon the judgment 
on the warrant of attorney was executed : 
— Held, that the giving of the warrant of at- 
torney under the above circumstances was 
not an act of bankruptcy by T. J., as a 
procuring of his goods to be taken into exe- 
cution. Gore V. Lloydy xii. 463 

[The title of the assignees only relates back 
to the time the person or goods are actnally 
taken in execution: Belcher v. Gunmow, 16 
L. J., Q. B., iri3 ; 11 Jar. 286.] 

Order for substitution of debt is not evi- 
dence — Proof of debt fy cancelled Cheques.] 
^-8. In an action bv assignees of a bankrupt 
for money received to their use, it appeared 
that the original petitioner's debt naving 
proved insufficient to support the fiat, an 
order of the Court of Review, under the 
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6 Geo. 4, c. 16, s. 18, was obtained, for sub- 
stituting one of the partners in the firm of 
Jones, I'loyd, & Co. as a new petitioning 
creditor. The order stated that that firm 
had proved a debt sufficient to support the 
fiat, that it was an existing debt, and that 
it was incurred not anterior to that of the 
original petitioning creditor ; and then di- 
rected that the fiat should be proceeded 
with : — Held, that this order was not, per 
se, evidence that the substituted debt was 
contracted not anterior to that of the origi- 
nal petitioning creditor, or that it was of 
the requisite amount, or that it was in- 
curred oefore the act of bankruptcy. For 
the purpose of proving the new petitioning 
creditor 8 debt, the plaintiffs produced cer- 
tain cancelled cheques, drawn by the bank- 
rupt upon Jones, Lloyd, & Co., and called 
one of their clerks, who stated (from recol- 
lection merely) that at the time of these 
cheques being drawn the bankrupt's ac- 
count was greatly overdrawn. They pro- 
duced also a promissory note for upwards 
of 160/., dated long before the fiat made by 
the bankrupt, payable to Jones, Llo^d, & 
Co., and which had been seen in their pos- 
session a few days before the trial i^Iieldf 
that neither the cheques nor the note were 
sufficient to prove the petitioning creditor's 
debt ; for that the former were prim& facie 
evidence of pavment of a debt due from 
Jones, Lloyd, & Co. to the bankrupt, and 
the latter was no evidence as agfunst a 
stranger of any debt due at the time of its 
date. Fletcher v. Manning^ xii. 671 

IBraneker v. Molyneur, 4 M. & 6. 226, is 
not an authority that the order is evidence of the 
debt. See zU. 581.] 

What is OpeniM Fiat, under 6 3^6 Fid* 
c. 122. — Effect of^ Substitution of new Pe» 
titioning Creditor*! — 9. The term " open- 
ing the fiat,^' in the Bankruptcy Act, 6 & 
6 Vict. c. 122, s. 4, does not mean the read- 
ing of the fiat in court, but the adduction 
of all the proof necessary to enable the 
Court to adjudge the party a bankrupt. 
The Court of Bankruptcy may, therefore, 
under that section, admit another creditor 
to prosecute the fiat, after an unsuccessful 
attempt to prove his debt by the original 
petitioning creditor. And the creditor so 
admitted to prosecute the fiat is not re- 
quired to prove the debt of the original 
petitioning creditor, but the Court ought 
to adjudee the party a bankrupt on proof 
of the deot of the prosecuting creditor, and 
of the trading and act of banxniptcy ; and 
such adjudication will be valid, although 
the original petitioning creditor's debt was 
in fact insufficient ; and although no order 
for the substitution of a fresh petitioning 
creditor's debt be made by the Lord Chan- 
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cellor, under the 6 Geo. 4, c. 16, 8. 18. J^- 
naskm y. Davis, xv. 705 

Efed of annulling Fiatol'^lO. Anorder of 
^e Court of Review, confirmed by the Lord 
Chancellor, for annulling a fiat in bank- 
ruptcy, does not invalidate the previouB 
proceedings under the fiat, unless wnere the 
annulment was on some ground which ren- 
dered the fiat originally void. And the 
order is operative only from the time of its 
confirmation by the Lord Chancellor. 
Therefore, where, before the issuing of a writ 
of fi. fii., a fiat in bankruptcy issued against 
the debtor, but before the return of the 
writ an order was made by the Court of Re- 
view for annulling the fiat, and after the 
return that order was confirmed by the 
Lord Chancellor, — Held, that the return 
of nulla bona was well founded. Smallcombe 
v. Olivier, xiii. 77 

[JBr parte Smith, Buck, 262, n., is incor- 
rect.] 

Compounding Fiat is iUegal,'] — 11. An 
agreement between a petitioning creditor 
who has sued out a fiat in bankruptcy, and 
the bankrupt, that the former shall aban- 
don the prosecution of the fiat, and that the 
bankrupt shall accept a bill of exchange for 
a certain amount, is illegal, even as be- 
tween the bankrupt and the petitioning cre- 
ditor ; and the bill of exchange, accepted by 
the bankrupt in pursuance of such an agree- 
ment, is void, and no action can be main- 
tained upon it. Davis y. Holding, i. 159 

[Id Dams ▼. Holding, 11 Ad. & £U. 710, it 
was held that there must be a commiMion subsist- 
ing for the forfeiture of the debt. And in Belcher 
V. Samboume, 6 Q. B. 414, that only a person 
appointed by the commissioner could sue for it ; 
bat, in BUis v. Ruseell, 11 Jur. 821, 16 L. J., 
Q.B., 428, the assignees were held entitled to 
toe, at least where tht payment was treated as 
the act of bankruptcy.] 



II. POWSBS OF CoSUtlSSIONEBS. 

To Summon Witnesses — Trespass,"] — 1. 
The defendants, who were commissioners 
of bankrupts at Leeds, issued their sum- 
mons to the plaintitf, by which they com- 
manded him to appear at a meeting before 
them at eleven o'clock on a certain day, 
and bring with him a certain deed of as- 
signment. He appeared accordingly at 
eleven o'clock, and uterwards at one. Upon 
his attending on the second occasion, he saw 
one of the commissioners, who, on learning 
that he had not brought the assignment 
said, '^ You must have known it was of no 
use to come without the assignment, but we 
will hear what you have to say by-and- 
by.** The plaintiff then went away^ and 
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two days afterwards was taken into cus- 
tody by warrant of the commissioners ; 
which, after reciting the proceedings in 
bankruptcy, and the issuine and service of 
the summons, *^ and that ue plaintiff did 
not come before them in pursuance of the 
summons in order to be examined touching 
the matter aforesaid, or produce the said 
assignment, he having no lawful impedi- 
ment," &c., directed the constable to ap- 
prehend the plaintiff and bring him before 
the commissioners to be examined as afore- 
said, ''and to produce the said assignment :" 
— Held, first, that the issuing of the war- 
rant was regular, the plaintiffbeing bound, 
not only to attend at the appointed hour, 
but to wait until he could be examined : 
secondly, that the warrant was not vitiated 
by the introduction of the words ** to pro- 
duce the said assignment," inasmuch as a 
party is compellable to do so, if commanded, 
under 6 Geo. 4, c. 16, s. 34. Wright v. 
Maxide, x. 527 

\8emble, that the words *' known or suspected 
to have property of the bankrupt," means 
known or suspected by the party applying for 
the summons. Cooper-^, Harding, 7 Q. B. 934.] 

No Power to order Witness to pay Costs.'] 
— 2. The plaintiff, being a debtor to a bank- 
rupt's estate, was summoned to appear and 
be examined before the District Court of 
Bankruptcy, in which the fiat was prose- 
cuted ; but refusing to come, was arrested 
by the defendant, the messenger of thecourt, 
under a warrant of the commissioner, and 
brought up in custody to be examined. He 
thereupon submitted to be examined, and 
at the conclusion of his examination the 
commissioner said that he was ** discharged 
on payment of the costs incurred in bring- 
ing him up," and a memorandum to that 
effect was indorsed on the warrant. Tlie 
defendant, in consequence, detained the 
plaintiff until the costs incurred in bring- 
ing him up were taxed and paid by him 
under protest :-^Held, first, that the above 
memorandum amounted to an order to de- 
tain the plaintiff until the costs were paid ; 
secondly, that the commissioner hsrd no 
jurisdiction under the bankrupt acts to 
make such an order, and would nave been 
liable to the plaintiff in an action of tres- 
pass for the imprisonment under it, and 
therefore that the defendant, who must be 
assumed to have knovm of such want of 
jurisdiction, was also liable. Semble, that 
if the commiasioner had had jurisdiction to 
commit the plaintiff, the defendant would 
have been protected, though he had no war- 
rant under the hand and seal of the com- 
missioner. Watson V. Bodell, xiv. 57 

Effect of Jurisdiction our Subject Matter*] 

BB R 
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»-d. The plamti£P haYin^ obtained iudg- 
ment against F. in an action of aflsault and 
&lse imprisonment^ sued out thereon a ca« 
sa., on which F. was taken and committed 
to the Queen's prison. F. afterwards pe- 
titioned the Court of Bankruptcy for his 
discharge, under 5 & 6 Vict. c. 116, and 7 
Sc 8 Vict. c. 96 ; and having obtained from 
the commissioner an order for his discharffe, 
was, in obedience thereto, discliarged by tne 
keeper of the Queen's prison accordingly. 
The plaintifif having Drought an action 
against the keeper for an escape i^^Held^ 
in the Exchequer Chamber, in affirmance 
of the judgment of the Court of Exchequer, 
that, whether this was or was not a debt 
from which the commissioner had power to 
discharge the prisoner, the defendant was 
protected, beinff bound to obey the order 
of the commissioner, who was acting pudi- 
cially in a matter over which he had juris- 
diction. Quaere, whether the Court of bank- 
ruptcy has authority under the above acts 
of Parliament to order a prisoner to be dls- 
chaiged out of custodpr who has been ar- 
rested under a ca. sa., issued on a judgment 
in an action of tort ? Thomas v. Htidson^ 

xiv. 353 ; xvi. 884 

Power to eommii Biudcruptfor antwering 

wuaHsfaetorily.2 — ^* Where a bankrupt, 
who had been examined in 1841, before tne 
then commissioners of bankrupt, acting 
under a country fiat, and committed by 
them for giving unsatisfoctory answers, was, 
in November, 1843^ again brought up before 
a commissioner appointed under the statute 
6 & 6 Vict. c. 122, s. 69, and his answers 
to the questions then put to him were 
unsatisfactory to the commissioner, who, 
however, then stated that he should not 
grant a fresh warrant of commitment, but 
on a subsequent day issued a warrant, under 
which the bankrupt was detained in cus- 
tody: — Held, first, that the warrant so 
issued was valid ; secondly, that it was not 
necessary to set forth in it the questions 
and answers on the first examinations in 
1841 ; thirdly, that a single commissioner 
has power to commit in such a case, under 
the 5 & 6 Vict. c. 122, ss. 46 and 52. Ez 
parte Dauncey^ xii. 271 

[Ace. Bx parte Jknmeey, 4 Q,. B. 668, and Bx 
parte Ward, I B. C. R. 126, which shtkes the 
aathority of Mn re JBfadiandp 1 DowL, N. S.« 
835.] 

Cfommkmeui i$ valid if the Antwere on ike 
whole are uneaHefaetory.'] — 5. The Court 
will not discharge from custody a bankrupt 
committed under the 6 Geo. 4, c. 16, s. 36, 
for not answering questions to the satisfac- 
tion of the commissioner, where they are of 
opinion that the story contained in his 
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answer is not such as to satisfy a reasonable 
person of its truth. The warrant of com- 
mitment of a bankrupt, under 6 Geo. 4, 
c. 16. s. 36, set out the whole of the bank- 
rupt's examination respecting a sum of 
money which was not forthcoming, and 
which the bankrupt iJleged to have been 
stolen from bim by nousebreakers ; it then 
proceeded, ''which answers are not, nor 
are any of them, satisfactory to me the said 
commissioner :" — HM sufficient, although 
some of the answers might, on the fiice of 
them, be satisfactory ; for that the bank- 
rupt was committed on account of answers 
which, taken as a whole, were unsatisfac- 
tory. The warrant directed the committal 
of the bankrupt until he should full answer 
make, &c. *' to the question so put to him 
bv me as aforesaid :" — Hetdgooa^ although 
tne words of the statute are, '' until he shall 
lull answer make to their satisfaction, to 
such questions as shall be put to him." 
The warrant was directed ^ to messenger 
of said court, and to his assistants, and to 
the governor or keeper of her Majesty's 
gaol of the castle of York : — Held sufficient, 
without naming the messenger. Ex parte 
Lord^ XVI. 462 

lAce.ReMartim, 4 Dowl. & L. 768.] 

6. Where a bankrupt, being in custody 
of the marshal, in execution for debt, on his 
being brought up before the Subdivision of 
the Court of the Commissioners for exami- 
nation, was by that Court committed, for 
not answering satisfactorily, to the custody 
of the keeper of Newgate, and the keeper 
of Newgate delivered him to the messenger, 
who re-ddivered him to the custody of the 
marshal, the Court refused to grant a writ 
of habeas corpus to bring up the bankrupt, 
on the ground tiiat he had satisfactorily 
answered the question. Ex parte Knight^ 

ii. 106 

7. As to the right to remand under 7 & 8 
Vict. C.96, we% Ex parte Partington^ xiii. 679 



III. ASSIOKEES AND THEIR RlGHTS. 

(1). Oenerally, 

(>ficialAeiignee.'\~~l, The official assignee 
in bankruptcy is not within the protection 
of the 6 Geo. 4, c. 16, s. 44, and is not, 
therefore, entitled to notice of action bv 
the alleged bankrupt for seizing his {;ooas 
under the fiat. Ekighi y. Turguand^ ii. 101 

OMdal Aeeignee entitled to Indemnity 
agamet Cbste.]— 2. The official assi^ee of 
a bankrupt or an insolvent is entitled to 
be indemnified against the costs of an ac- 
tion brought in ms name without his an* 
thority. LawiY.Bott, xvi. 300 
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(2). JVAtU Property passes to the As' 

signees. 

Principle as to rqntted Possession.'] — 
9. The statute refers to chattels, where 
the poasessioiiy order, and disposition is in 
a person who is not the owner, to whom 
they do not properly helong, who ought 
not to have them, hut whom the owner 
permits unconscientiously, as the act sup- 
poses, to have such order and disposition. 
The object was to nrevent deceit by a 
trader, from the visiole possession of pro- 
perty to which he was not entitled ; but, 
in the construction of the act, the nature 
of the possession has always been consi- 
dered and the words have been construed 
to mean possession of the goods of another, 
with consent of the true owner. There 
must, therefore, be a real owner, distinct 
from an apparent owner, and the real owner 
must consent to the apparent ownership 
as such. — Per Our,, citing Lord Redesdale. 
Load V. Crreen, xv. 222 



Poluy of Insurance.^-4, Assignees of a 
bankrupt cannot recover in trover a policy 
of insurance on life, effected by the bank- 
rupt, and deposited by him before his 
bankruptcy with the defendants, as a se- 
curity for money then and previously ad- 
vanced by them to him. An instrument so 
deposited is not in the order and disposition 
of the bankrupt, with the consent of the 
true owner, within the meaning of the 
Stat. 6 Geo. 4, c. 16, s. 72. Gibson v. Over- 
hufy, vii. 655 

[As to the effect of notice of assignment to 
■gent of the ofBce, see Gale v. LewiSf 16 L. J., 
Q.B., 119; llJur.730.] 

Cfoods in Execution, — 5. Goods which 
had been mortgaged by a trader before his 
bankruptcy were, at the time of the bank- 
ruj^tcy, in the hands of the sheriff, under 
an execution against the bankrupt. — Seep- 
biey that they did not pass to his assignees, 
as being in his order and disposition with 
the consent of the true owner. Fletcher v. 
Manninffg xii. 671 

Property helonffing to the Wife,'] — 6, 
Household furniture, linen, and plate be- 
longing to B., were assigned by nim, by 
deed, in contemplation of his marriage, to 
plaintiffs, in trust, after the marriage, to 
stand possessed thereof during the joint 
lives of B., the settlor, and his intended 
wife, for her sole and separate use, inde- 
pendently of A. The marriage took place, 
and B. afterwards became bankrupt. The 
settled furniture, &c. was then in the 
house in which he resided with his wife : — 
Held, tliat it was not, at the time of his 
bankruptcy, ** in his order and disposition, 
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with consent of the true owners," so as 
to pass the property in it to the defendants, 
his assignees ; and the fact of the furni- 
ture, &c. having been the wife's before the 
marriage was immaterial. Simmons v. Ed- 
wards, xvi. 838 

[See Tugman v. Hopkins, 4 M. & 6. 389.] 

Books for Sale on Commission,] — 7* Books 
deposited by the owner with a bookseller, 
kept by him as part of his general stock, 
and sold by him on commission, do not, on 
his bankruptcy, pass to his assignees, as 
being in his " possession, order, or disposi- 
tion, as reputed owner, within 6 Geo. 4, 
c. 16, s. 72. The fact, that a party has 
agreed to sell goods on commission, may 
be proved by oral evidence, though the 
terms as to its payment have been reduced 
into writing. Whitfield v. Brand, xvi. 282 

Reputed Otonership.^ — B, A. bought goods 
from B., with the fraudulent intention of 
never pa3ring for them, and kept them 
until his bankruptcy: — Held, that they 
did not pass to A.'s assignees under the 
fiat, as having been in his possession, order, 
and disposition, as the reputed owner 
thereof, with the consent of the true owner. 
Lo€id V. Green, xv. 216 

Where LiahilUy of Shopman receiving 
Debts and selling wods,] — 9. A trader 
committed a secret act of bankruptcy by 
leaving his house, but, before he left, de- 
sired the defendant, his foreman, who had 
been accustomed to manage his business 
for him, to carry it on in his absence. The 
defendant did so accordingly, and received 
several sums of money for debts due to the 
bankrupt, and tor goods sold after the act 
of bankruptcy. He also made several bon& 
fide payments, some to the creditors of the 
bankrupt, for the expenses of housekeep- 
ing, ana retained some for wages due to 
himself. The monies were received, and 
the payments made, without notice of the 
act of bankruptcy. An action having been 
brought by the assignees to recover the 
monev so received as money had and re- 
ceived to their use, the defendant pleaded 
never indebted and a set-off: — HM, that 
the defendant was liable to the assignees 
for all the monies received bv him after 
the act of bankruptcy, and tnat he was 
not entitled to set off any of the payments 
made by him. Semble, that the defendant 
might have protected himself, by a special 
plea, as to the payments and disbursements 
made by him without notice of the act of 
bankruptcy, under 6 Geo. 4, c. 16, s. 82, 
and 2 & 3 Vict. c. 29, s. 1. Qua^e, whe- 
ther the plea of not guilty in trover does 
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not pat in issue the wrongful nature of 
the conversion. Kynoitanr, Urouchy xiv. 266 

10. S., bein^ indebted to the defendants, 
who had acted as his solicitors, in a large 
sum of money, they, before his bankruptcy, 
received certain sums belonging to S. fi'om 
his agent, and applied them in discharge of 
their claims upon him. S. having after- 
wards become bankrupt, and his assignees 
having brought an action against the de- 
fendants to recover this money as money 
had and received to their use as assignees, 
the learned judge told the jury, that, if 
the defendants, before the bankruptcy, ac- 
tually received the money to the use of 
the bankrupt, they held it after the bank- 
ruptcy to the use of the assignees, who 
were entitled to succeed on the issue of 
non assumpserunt : — Held^ that this was a 
misdirection, and that there ought to be a 
new trial, unless it was clear that the jury 
were not misled, and that it was afterwards 
explained away. Pennell v. Aston, xiv. 415 



(3). Eights of Action. 

EifflU to recover upon entire Contract for 
Work done in Part after Fiat J] — ^11. As- 
sumpsit by the plaintifis, as assignees of 
bankrupts, for work done, materials pro- 
vided, and goods sold by them as assignees. 
The action was brought to recover the 
price of certain engravings struck oflP by 
the bankrupts for the -defendant. The 
order was given by the defendant to the 
bankrupts after the act of bankruptcy, but 
before the issuing of the fiat. After the 
fiat, the bankrupts applied to one of the 
plaintiffs, who was tnen petitioning cre- 
ditor, for money to complete the work in 
question, and received from him monev, 
out of which the paper was bought for the 
completion of the order. Part of the work 
was performed before the fiat, a part after 
the nat and before the appointment of the 
creditors' assignee, and tne remainder after 
the appointment of the creditors' assignee, 
the above action having been brought by the 
official and creditors' assignee : — Heldy that 
there was no ground for a nonsuit, and that 
the assignees were entitled to recover the 
whole amount, the contract being entire, 
and the evidence shewing the work to have 
been completed by the bankrupts as their 
agents. fVkitmore v. QUmoury xii. BCNB 

Right to unperformed Contract — Notice 
of Adoption.'y--12, Assumpsit by the as- 
signees of T. U., a bankrupt, llie decla- 
ration stated, that T. H., before he became 
bankrupt, at the request of the defendant, 
bargained for and agreed to buy from the 
defendant 2000 quutens screened Odessa 
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I linseed, at the rate of 20s, lOd. per quar- 
ter, free on board at Odessa, the shipment 
to be made on board the buyer's vessel, on 
arrival at Odessa, which vessel was to be 
forthwith chartered for thence, and the 
amount of invoice was to be paid on hand- 
ing over the same and the bill of lading to 
the buyers in London, in ready money, 
less two and a half per cent, discount.- 
The declaration then averred that T. H. 
did, after the making of the promise, and 
before his bankruptcy, forthwith despatch 
a vessel to Odessa, chartered by him, which 
vessel arrived at Odessa within a reason- 
able time ; that the vessel arrived at Odessa 
after the bankruptcy of T. H., and within 
a reasonable time after such arrival was 
ready and willing to receive the linseed on 
board ; and that one N. H., the master of 
the vessel, was ready and willing to deliver 
to the defendant bills of lading for the lin- 
seed, of which the defendant had notice, 
and was requested by the said N. H., the 
agent of the plaintitts in that behdif, to 
deliver the linseed on board the vessel; 
that the defendant refused to deliver the 
linseed on board, or any part thereof, by 
reason whereof tne plaintifis, as assignees 
of T. H., had sustained damage. The de- 
claration then went on to allege, that, al- 
though the defendant had notice of the 
bankruptcy, and that the plaintiffs, being 
duly appointed his assignees, were, within 
a reasonable time, teaay and willing, and 
then tendered and offisred to pay for the 
linseed, and then requested the defendant 
to hand over to them bills of lading for the 
linseed in London, or to deliver the linseed 
to their assignees in London, yet the de- 
fendant wholly refused so to do. Plea, that 
the plaintiffs did not, within a reasonable 
time after the bankruptcy of T. H. and 
the arrival of the vessel at Odessa, give 
notice to the defendant of their intention 
to adopt the contract for the purchase of 
the linseed, and to abide by the terms 
thereof: — Held, on special demurrer to the 
plea, — Per Parke, B., Oum^, B., and 
jRoffe, B., Lord Ahinaer, C. B.^ dissen- 
tiente, — first, that the declaration disclosed 
a good cause of action, and that the pliun- 
tiffs were entitled to recover; secondly, 
that the matters contained in the plea form- 
ed no answer to the action. Gibson v. 
CarrutherSf viii. 321 

[See this case observed on. Smith's Mercan- 
tile Law, 496, n.ylast edition.] 

Interest of Assignees in Covenant^] — 13. 
Declaration in covenant stated, thatyOy in- 
denture of assignment of certain leasehold 
premises, datea 20th July, 1825, between 
the plaintiff', the defendant's testator, and 
W., the testator, for himself, his executors. 
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&c.y covenantfid with the plaintiff to pay 
to W. 1200/. and interest. By the in- 
denture, as set out in the plea, in hcc 
verba, it appeared that the plaintiff had 
mortgaged the premises to W., by a deed, 
dated 12th April, 1825, with a proviso, 
that, if the plaintiff, his executors, &c., 
six months afier demand, in writing, should 
pay the 1200/. to W., W. would re-convey; 
that the assignment by the plaintiff to the 
testator was subject to the above indenture 
of mortgage to W., and to the pavment to 
him of the said sum of 1200/. There was 
then a general covenant with the plaintiff 
for payment by the testator to W . of the 
said sum of 1200/. The plea then alleged, 
that, after the breaches of covenant in the 
declaration mentioned, the plaintiff became 
bankrupt; that his estate was conveyed to 
certain persons named, in trust for his cre- 
ditors, (not stating that they had been 
chosen assignees), and that a/terwards, to 
wit, on &c., he duly obtained his certifi- 
cate of conformity, which was duly allowed 
by the Lord Chancellor; and that the 
1200/. became payable by the plaintiff to 
W. before the bankruptcy. A second plea 
stated, that the indenture declared on was 
the same as that set forth in the former 
plea; it then set out the proviso and cove- 
nant contained in the mortgage of the 12th 
of April, 3826, and alleged, that no demand 
in writing of payment of the said sum of 
1200/. had been given to the plaintiff. On 
special demurrer to these pleas: — Held, 
first, that the declaration was sufficient. 
Secondly, that it was sufficiently stated in 
the first special plea, on general demurrer, 
that the parties to whom the plaintiffs 
estate had been conveyed were his assignees 
in bankruptcy. Thirdly, that the first 
special plea was bad, for that it negatived 
on the lace of it any possibility of interest 
in the covenant on the part of the plain- 
tiff's assignees ; and, therefore, that it was 
not necessary for the plaintiff to reply, 
that no interest passed to them. Fourtnly, 
that the second special plea was a sufficient 
answer as to the principal sum of 1200/., 
which was not due until after six months' 
demand, in writing, subsequent to the 12th 
of April, 1828 ; but that, the interest being 
payable absolutely, and not after demand, 
the plea, being pleaded to the interest as 
well as to the pnncipal, was, therefore, bad 
altogether. Tne lixe objection was also 
held to apply to the first special plea. 
Quesrey whether the pleas were bad, as set- 
ting up a qualified covenant different from 
the absolute contract stated in the decla- 
ration, and, therefore, amounting to non 
est factum. Trott v. Smithy xii. 688 

[Reversing decinon reported z. 454, where 
the declaration was decided to be bad, vpon a 
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mistaken assumption that the indenture was set 
oot on oyer,"] 

Determination of Covenant hp Bankrupt^ 
cy.] — 14. The defendant, by indenture, de- 
mised to £. and W. a fuUing mill for four- 
teen years. The lease, after reciting that the 
machinery had been valued at a certain 
sum, contained covenants, that, at the end 
or other sooner determination of the term, 
the machinery should be again valued by 
two indifferent persons, chosen by the les- 
sees and the lessor; and that, if such se- 
cond valuation should amount to less than 
the first, the difference should be paid by 
the lessees to the lessor, but if it snould be 
creator, the surplus should be paid by the 
lessor to the lessees. During the existence 
of the lease the lessees became bankrupt, 
and ^e assignees declined to take the lease; 
but they required the defendant to appoint 
a person to value the machinery, and, on 
his refusal to do so, appointed one them- 
selves, who valued the machinery then in 
the mill (most of which had been brought 
in by the bankrupts) at a sum exceeding 
the original valuation . The assignees then 
delivered possession of the premises to the 
defendant, and demanded of him the dif- 
ference between the two valuations, which 
he refused to pay i—Heldy that the assignees 
(having demanded the machinery) were 
entitled to recover it in trover; and that 
their remedy was not by an action on the 
covenants, which had been determined by 
the bankruptcy, and by their refusal to 
take the lease. Fairbum v. Eastwood^ 

vi. 679 

[Compare BrtggM v, Souny, viii. 729.] 

Upon Warrant of Attorney voidy under 
3 Geo, 4, c. 39.] — 16. A warrant of attor- 
ney, which is not filed within the period 
prescribed by the 3 Geo. 4, c. 39, is void 
against the assignees in bankruptcy of the 
debtor, although judgment be signed and 
execution issued on it before the commis- 
sion of the act of bankruptcy. In such a 
case, the assignees may maintain money 
had and received against the execution 
creditor, to whom the ^oods were assigned 
by the sheriff, in specie, at an appraised 
value. Bittleston v. (Joopery xiv. 399 

\Aee. Biffin v. rorke^ 5 M. & 6. 428, as to 
the first point ; and as to the second, Meed v. 
Jamee, 7 Ad. & EU. 426.] 

Waiver of Tort fy Aesigneee^ — 16. It ap- 
peared at the trial, that, after the bank- 
ruptcy, eighty-five bundles of yam, of the 
value of 114/., had been delivered by the 
bankrupt to the defendants, as they al- 
leged, to meet an accommodation bill which 
they were about to give the bankrupt. 
The goods were accompanied by an invoice. 
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which stated them to be hovghi by the. de- 
fendants of the bankrupt: — Hetdj under 
these circumstances, that the assignees 
might waive the tort, and bring assumpsit 
for goods sold and delivered. BusseU v. 
Bdl^ X. 340 

Where Damages would he Part of Per- 
sonal EskUeJ] — 17. A. agreed in writing 
with B. and C, on behalf of themselves 
and D., as partners in trade, to serve them, 
B. and C, and the survivor of them, for 
seven years, as their foreman, and not to 
engage in trade on his own account during 
that period without their consent; and B. 
and C. agreed to pay him wages after the 
rate of d<. 39. per week, so long as he should 
serve them faithfully : — Hela^ in the Ex- 
chequer Chamber, (reversing the judgment 
of the Court of Exchequer), that the right 
of action for a breach of this agreement, oy 
the dismissal of A. from the service without 
reasonable cause, passed to the assignees 
of A. on his bankruptcy, as being part of 
his personal estate, wnereof a profit might 
be made. Drake v. Beckham^ xi. 315 

[In the coait below it was held, that the 
oontract related to the employment of the per- 
sonal skill and labour of the bankropt ; and the 
damages for the breach of it were compounded, 
partly of the personal inconvenience to himself, 
and partly of the consequential loss to his per- 
sonal estate : Beckham v. Drake^ nii. 846. It 
now stands for judgment in the House of Lords.] 

Where Injury is personal^ no Right^ of 
Action passes,'] — 19. Trespass for breaking 
and entering the dwelling-house and gar- 
den of the plaintiff, and making a great 
noise and disturbance therein, and da- 
maging the doors, &c. of the house, and 
the trees, &c. of the garden, and seizing 
certain goods of the plamtilF, and exposing 
them to sale on the premises without his 
leave, whereby the plaintiff and his family 
were greatly annoyed and disturbed in the 
peaceable possession of the dwelling-house 
and garden, and the plaintiff was prevent- 
ed from canning on his lawful business. 
Plea, in bar of the further maintenance of 
the action, that the plaintiff became bank- 
rupt after the action brought, and that an 
assignee had been appointed, who accepted 
the appointment; whereby and by virtue 
of the statutes, &c., the causes of action 
became vested in the assignee. The plea 
having been demurred to, and judgment 
having been given for the plaintiff:— 
Heldy on error, affirming the judgment 
of the Court of Exchequer, (see xi. 191^, 
that the plea was bad ; and that the pri- 
mary personal injury to the bankrupt be- 
ing the principal and essential cause of 
action, it still remained in the bankrupt, 
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and did not pass to his assignees. Rogers v. 
Spence, xiii. 571 

[Affirmed, 12 CL & Fin. 700, on the ground 
that there were some causes in the declaration 
which would not pass to the assignees, and the 
plea was therefore bad, as pleaded to the whole.] 

20. The right of action for the seduction 
of a servant does not pass to the master's 
assignees on his bankruptcy. Howard v. 
Crtnother, viii. 601 

21 . An action of trespass for seizing and 
taking the plaintiff's goods, under a false 
and unfounded claim of a debt, per quod 
the plaintiff was annoyed and prejudiced 
in his business, and believed by his cus- 
tomers to be insolvent, and certain lodgers 
left his house, does not pass to the plain- 
tiff 's assignees on his bankruptcy. Brewer 
V. DeWy xi. 625 

[The plea was held bad, because vindictive 
damages might have been given for the manner 
of taking the goods. See 629, 630 ; and see 
Rogers v. Speneet 12 CI. & Fm. 700, 720.] 

Where Wife is interested,"] — 22. On er- 
ror from the Court of Exchequer, — Held^ 
that the assignees of a bankrupt cannot 
maintain an action In their own names 
only, for a chose in action belonging to the 
wife of the bankrupt before marriage, as a 
promissory note given to her dum sola. 
Sherrington v. Yates, xii. 855 

[The decision in the court below, li. 42, was 
founded upon Miels v. Williams^ 1 P. Wms. 
249, and it was reversed on the ground, that the 
wife had an interest contingent upon the hus- 
band's not reducing it into possession ; and the 
Court intimated, that an action might be main- 
tainable by the assignees and the wife jointly.] 

Title by Relation — Implied Colour Ji — 23. 
In trover by assignees of G. H. & W. L., 
bankrupts, against the sheriff, he pleaded 
that one G. H. & one W. L. were traders, 
and indebted to divers persons in 200/., and 
that they became bankrupts ; that after- 
wards G. S. & W. S. sued out a fi. fa. 
against the said G. H. & W. L., which 
was delivered to the defendant as sheriff to 
be executed ; and thereupon the defend- 
ant, after the bankruptcy and before the 
fiats, seized and took in execution the goods 
in the declaration mentioned, and before 
the fiat levied by sale thereof the monies 
mentioned in the writ ; that the said goods 
were, immediatelv before the bankruptcy, 
the property oi G. H. & W. L., and 
liable to DC taken and sold under the writ. 
The plea then stated the issuing of the fiat, 
the adjudication, and the appointment of 
the plaintiffs as assignees, whereby they 
became entitled, as such, to the possession 
of the said goods, as from the time when 
the said G. H. & W. L. became bank* 
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mpts; ufhiehpasteeHonisthe said poBsesmn 
of the plaintiffs aa amgneea in the deelara^ 
turn mentioned. It then aremd that the 
fi. fk was boii& fide executed and leried, 
without notice of a prior act of hankmptcyy 
that the judgment was not founded on a 
warrant of attorney or cognovit, and that 
the eeixure under the writ was the conver- 
sion in the declaration mentioned : — Held^ 
on special demurrer, that the plea was 
not had as amounting to an argumenta- 
tive plea of not possessed, inasmuch as it 
gave an implied colour by admitting the 
right of the assignees, by relation to the 
lawful possession of the goods at the time 
of the seizure under the fi. fa. Held^ 
also, that it sufficiently appeared from the 
whole plea^ that the persons mentioned 
therein as naving become bankrupts were 
the same persons as those mentioned in the 
declaration. Held, also, that it was not 
necessary to aver that the execution was 
subsequent to the stat. 2 & 3 Vict. c. 29. 
Unwin v. St. Quintin, xi. 277 

Converium after Bankrupt^7\ — ^24. De- 
claration in trover by assignees of a bank- 
rupt stated that M. & H., the bankrupts, 
before their bankruptcv, were lawfully 
poflsessed of certain gooils ; that before the 
Dankruptcy they came to the possession of 
the ddendants ; and that the defendants, 
knowing the goods to belong to the plain- 
tiffs, as assignees, after the bankniptcy, 
converted them. A separate commission 
issued against M. alone on the 7th of No- 
vember ; on the 8th the goods were sold 
by the defendant, as sheriff; on the 9th a 
joint commission issued against M. & H.. 
under which the nlaintiffs were appointed 
assignees; and the plaintifiiB afterwards, 
and after the goods were delivered to the 
purchasers, demanded them of the defend- 
ants, who refused them : — Held, first, that 
the sale, and not the demand and refusal, 
constituted the conversion ; secondly, that 
the allegations of the declaration that the 
plaintiff were possessed of the goods as 
assignees of botn bankrupts, and that the 
defen^mts converted the goods after the 
bankruptcy, were not supported by the 
evidence. Edwards v. Hoopet, xi. 963 

HM, also, that not guilty was the proper 
plea. Ibid. 307. 

Measure of Damages to he recovered hy 
Assignees.']— 2&, A. paid to a banking 
company a sum of money, for the snecific 
purpose of providing for a bill of excnange 
for that amount, drawn by A. upon the 
company's London bankers. A. was at 
that time indebted in a larger amount to 
the company, who, instead of applying the 
money according to his instructions, placed 
it to the credit of his account with them. 
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The bill was refused aoceptance, and, while 
it remained unpaid in tne hands of the 
holder, A. became bankrupt : — Held, that 
his assignees were entitled to recover from 
the company, in a special action of as- 
sumpsit, the whole amount of the bill. 
Hilly. SmUh, xu. 618 

[Compare Alder v. Keighle^t xv. 117.] 

Produce of Sale.'] — 26. Goods were seized 
under a fi. fa., issued upon a judgment on a 
warrant of attorney, uteran act of bank- 
ruptcy, committed by the debtor, against 
wnom a fiat issued before the goods were 
sold. The assignees gave the sneriff no- 
tice not to sell, and he brought the parties 
before a judse by an interpleader order. 
The ludge directed that the foods should 
be sold, and the mone^ brought into court 
to abide the event of an issue to be tried 
between the execution creditor and the 
assignees. The latter made no objection 
and did not suggest any other mode of 
disposing of the goods, wnich were accord- 
ingly sold by the sheriff's auctioneer. The 
execution creditor subsequently abandoned 
all claim to the goods, and the proceeds 
of the sale were paid out of court to the 
assignees : — Held, that the assignees were 
not entitled, as matter of law, to recover in 
an action of trover against the execution 
creditor the difference between the pro- 
duce of the sale and the value of the goods 
at the time of the seizure ; and that it was 
no misdirection in the judge to state to the 
jury, that, if the^ thought the sale was 
Don& fide, they might consider the produce 
of it as the measure of damages. Whit* 
more v. Black, xiii. 507 

(4. Protected Transactions,) 
See LiEX, 5. 

Oonstrttction of 2 if 3 Vict. e. 29.]--27. 
The statute 2 & 3 Vict. c. 29, s. 2, does not 
apply to a case where the assignees in bank-* 
ruptcy were appointed before its passing. 
moore v. PhilHps, vii. 500 

[Luckin v. Sin^son, 6 Bmg. N. C. 353, 
is not an anthority to the oontrarj. See Ikid. 
539. The statate does apply where the aangnees 
were appointed afterwards. Nelstrop v. SeariS" 
brick, ti. 684.] 

Delitery of Goocb. V-28. A delivery of 
goods, bon& fide made in part payment of 
a previous debt, after a secret act of bank- 
ruptcy committed by the debtor, is a pay- 
ment protected by the 82nd section of 
6 G. 4, c. 16. Cannon v. Wood^ ii. 465 

Payment by Bankrupt.'^ — 29. A. & B., 
brothers, bein^ partners in trade, and B. 
being largely indebted to the partnership, 
B. borrowed 600^. from a loan company, 
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which was secured hy a bond of C. (the 
uncle of A. & B.) and two other personsy 
and by a policy of assurance on B.'s life. 
Of this sum B. paid 400/. into the partner- 
ship funds. B. afterwards executed a war- 
rant of attorney in favour of C. to indem- 
nify him against the consequences of the 
bond. B. having made default in payment 
of the premiums on the policy of assurance, 
the loan companv called on C. for payment 
under this bond, whereupon C. entered 
up judgment on the warrant of attorney 
aeainst B. and issued a fi. fa. thereon, 
which was levied on the partnership effects 
on the 6th Au^st, 1840. At that time 
A. & B. were m a state of hopeless in- 
solvency. On the 7th August, another 
fi. fa., at the suit of another creditor, was 
issued against B. and levied on the part- 
nership effects. On the 8th Au^st A., in 
the name of the partnen^ip, indorsed and 
delivered to C, on account of his claim 
against B., bills of exchange drawn by A. 
& B. for 81/. 2s,y which were paid at ma- 
turity ; and on the 10th A. paid to C. on 
the same account, out of the monies of the 
firm, a further sum of 80/. in cash. On 
the 11th a docket was struck against 
A. (k B., and on the 12th a fiat issued 
against them, grounded on an act of bank- 
ruptcy committed on the 6th August, and 
on the 13th they were duly adjudged bank- 
rupts : — ffeldf that the assignees were en- 
titled to recover from C. the amount of 
the payments so made to him on the 8th 
and 10th of August, and that they were 
not protected by the stat. 2 & 3 Vict. c. 29, 
not Doing payments really and honk fide 
made, within the meaning of that statute, 
even though C. were assumed to have re- 
ceived them without notice of the bank- 
ruptcy. Sembhy ( per A Idersony B. ), that a 
mere payment by a bankrupt to a creditor 
after the act of bankruptcy is not a con- 
tract, dealing, or transaction within the 
meaning of the 2 & 3 Vict. c. 29, but that 
the case of such a payment is still governed 
by the 6 Greo. 4, c. 16, s. 81. Turquand v. 
Vanderplanky x. 180 

[The statute applies to all contncta express 
or implied, e. g. a general lien. Per Parket B. 
Bowman v. Maicolm, zi. 844.] 

Execution.'] — 30. An act of bankruptc}'' 
having been committed on the 6th of July, 
a bon& fide execution was issued on the 
8th, under which the goods of the bank- 
rupt were levied. On the 1 9th of July, the 
2 & 3 Vict. c. 29, was passed, and on the 
24th a fiat in bankruptcy issued, under 
which the plaintifis were chosen assignees: 
^Heldy that the execution was protected 
by the statute. Edmonds v. Lawl^, vi. 286 

*^ Bond fide executed.*^ means bona fides on ' 
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the part of the Creditor, "ysi. Trover by 
the assignees of a bankrupt against the 
sheriff of Middlesex. Plea, that after the 
bankruptcy, and after the jpassing of the 2 
& 3 Vict. c. 29, the plaintiffs, as assignees 
of the bankrupt, were possessed of the goods 
in question by reason of the relation of their 
title to the act of bankruptcy ; that after the 
bankruptcy and whilst they were possessed 
of the goods and before the conversion in 
the declaration mentioned, one W. sued out 
a writ of fi. fa. and delivered it to the de- 
fendants as sheriff ; and that they, before 
the fiat, seized and took in execution the 
goods for the purpose of levying the debt, 
and thereby committed the said conversion ; 
that the execution was really and bond fide 
executed before the fiat ; and that^ at the 
time of executing it, the execution creditor 
had no notice of any prior act of bank- 
ruptcy by the bankrupt committed. Re- 
plication, that the bankrupt procured the 
said writ to be sued out, ana caused the 
defendant to take the goods in execution, 
with intent to defeat and delay his cre- 
ditors, and thereby committed an act of 
bankruptcy ; that afterwards and after the 
said goods had been taken in execution, 
the defendants converted the said goods, 
which is the conversion complained of :— 
ffeldy first, that the words ^^ bon4 fide exe- 
cuted'* referred to the execution creditor 
and the sheriff, and not to the bankrupt ; 
and therefore that the replication did not 
amount to an argumentative traverse of 
that averment, but was good by way of 
confession and avoidance; secondly, that 
the replication was not bad in omitting to 
state m what the conversion consisted. 
QuosrCy whether the replication was not 
bad for duplicity, as stating a second con- 
version ; but, smblsy that the statement of 
the second conversion amounted merely to 
an informal new assignment. Belcher v. 
Magnay, xil. 102 

Execution on Warrant of Attorn^,] — 
32. The assignees of a bankrupt are en- 
titled to recover in trover goods boniL fide 
seized by an execution creditor, under a 
fieri facias on a judgment upon a warrant of 
attorney, after a secret act of bankruptcy, 
but not sold until after the date and issu- 
ing of the fiat, and notice thereof; and the 
stat. 2 & 3 Vict. c. 29, does not protect 
such an execution. 8h^ v. Cartery xi. 671 

33. In trover by assignees of a bankrupt 
against the sheriff, the latter justified under 
a judgment recovered in this court, a fieri 
fiicias issued thereon, and a seizure before 
the fiat. The plea also stated a sale of the 
goods, but without averring that it was 
before the fiat, and alleged that at the time 
of the seizure, S., the execution creditor. 
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had no notice of any prior act of bank- 
ruptcy. The replication stated that before 
the judgment was recovered, the bankrupt 
made his warrant of attorney, authorising 
certain attomies to appear for him and re- 
ceive adedaration in oebt at the suit of S., 
and thereupon to confess such action, or else 
to suffer judgment by nil dicit, or other- 
wise, to pass against him in such action, to 
be forthwith entered up against him of re- 
cord, it being averred tiiat the judgment in 
the plea mentioned was had and obtained 
on tne said warrant of attorney, and that 
it was given by way of fraudulent prefer- 
ence ; the rejoinder only denied tliat the 
warrant of attorney was given by way of 
fraudulent preference, and the jury found 
this issue for the defendants : — HMy that 
the plaintiffs were entitled to judgment 
non obstante veredicto, it being admitted 
on the record that the judgment was ob- 
tained on the warrant of attorney, which 
could only authorise a judgment by con- 
fession, nil dicit, or other default, and 
therefore that the case was within the 
6 G. 4, c. 16, s. 106, and the execution was 
not protected by the 2 & 3 Vict. c. 29. 
BauiiUm v. Wenttoarth, x. 36 

34. Where an execution by fieri facias on 
a judgment on a warrant of attorney (not 
given by way of fraudulent preference) 
was executed by seizure, i^er a secret act 
of bankruptcy, but not completed by sale 
of the goods seized before the issuing of 
the fiat, which was subsequent to the pass- 
ing of the 2 & 3 Vict. c. 29 i—Heldy that the 
execution creditor was not entitled to the 
benefit of it, as against the assignees of 
the bankrupt; the stat.^ & 3 Vict. c. 29, 
not having nad the effect of rendering valid 
such executions, so as to entitle the execu- 
tion plaintiff to the benefit of them as 
against the assignees, nor repealed the lOeth 
section of 6 Geo. 4 ^' ^6* WhUtnore v. 
Robertson^ viii. 4C3 

^ Trover lies offainst Shertf.'y-^. Trover 
lies against a sheriff who having seized 
goods under an execution, upon a judg- 
ment founded on a warrant of attorney, 
after an act of bankruptcy by the debtor, 
but before the fiat, sells them subsequent 
to the issuing of the fiat. ChesUm v. uibbs, 

xii. Ill 
lAce. Grahamw. Wttherby, 7 Q.B.491, 515.] 

Seizure is eauwalefU to ExecutvmJ] — 86. 
The effect of the 108th section of the 6 Geo. 
4, c. 16, is to vary the legal operation of the 
writ of execution itself and to prevent such 
an executbn from being carried into effect 
for the benefit of creditors. In trover by 
the assignees of a bankrupt, the defendants 
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pleaded that the plaintiffs by relation of 
their title as assignees to the act of bank- 
ruptcy, were entitled to the possession of 
the goods; that a writ of fi. ia. upon a 
judgment was directed to the defendants as 
sheriff ; and that before the fiat the defend- 
ants executed and levied execution under 
the writ against the goods, and thereby 
committed the grievances, &c. : that the 
execution was really and bon& fide executed 
and levied, and that at the time of executing 
and levying it, neither the defendants nor the 
execution creditor had notice of a prior act of 
bankruptcy. Replication, that oefore the 
recovery of the judgment against the bank- 
rupts, they executed a warrant of attorney 
upon which judgment was entered up, and 
that the said writ of fi. fa. was issued there- 
on ; that before the execution of the fi. fa. 
and the entering up of judgment thereon, 
the bankrupts committed an act of bank- 
ruptcy ; that a fiat issued within less than 
two months of the execution and sale, and 
that after the fiat and before the sale the 
sheriff had notice of the act of bankruptcy 
and fiat ; that the defendants did after- 
wards, and after the issuing of the fiat, and 
after notice thereof, sell and dispose of the 
goods, which is the same conversion as in 
the declaration mentioned : — Held^ on spe- 
cial demurrer to the replication, that the 
words "executed" and "levied" were 
synonymous, and signified a seizure in exe- 
cution ; and, thererore, that the replication 
did not amount to an argumentative denial 
of the averment in the plea, that the defend- 
ants executed and levied the execution be- 
fore the date and issuing of the fiat, but was 
good by way of confession and avoidance. 
Cheston v. GibU^ xii. Ill 

Sale under Execution upon Warrant of 
Attorn^ before Fiat is va/ttf.]— 37. A sheriff 
who seizes and sells under an. fa. the goods 
of a debtor, after a secret act of bankruptcy, 
of which at the time of the seizure the exe- 
cution creditor had no notice, is not liable in 
trover, at the suit of the assignees in bank- 
ruptcy of the debtor, althoueh, before the 
sale^ the execution creditor nad notice of 
the act of bankruptcy ; both the seizure and 
the sale being before the fiat. The execu- 
tion creditor is not liable in trover for a 
seizure and sale by the sheriff after notice 
of a prior act of bankruptcy, committed by 
the debtor, unless he personally inter- 
meddles in the execution. Whitmorev, 
Greene^ xiii. 104 

Acts of Banhruptty not protectedJ\—2lQ. 
Where a trader commits an act of oank- 
ruptcy by procuring his goods to be taken 
into execution with intent to defeat or delay 
creditors, the execution, although levied 
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bon^ fide by the jadgment creditor, is not 
protected by the stat. 2 & 8 Vict. c. 29. 
H<ai y. Wcilace^ vii. 853 

Notice may be GhneraL'] — 39. A notice by 
a bankrupt to an execution creditor, that 
** he had committed several acts of bank- 
ruptcy/' is a sufficient notice of a prior act 
of bankruptcy, within the 2 & 3 Vict. c. 29. 
The notice need not state the nature or 
particulars of any act of bankruptcy. Udal 
V. JVaUon, xiv. 264 

Notice of Docket,'] — 40. Notice of a docket 
having been struck is not " notice of a prior 
act of bankruptcy," within the meaning of 
the 2 & 3 Vict. c. 29. Hocking v. Acra- 
man, xii. 170 

[Notice of filing declaration of inaolyencyunder 
5 & 6 Vict. c. 122, is notice of an act of bank- 
ruptcy, because nothing more remains to be ddne. 
Folletty, Hoppe, llJur. 974 ; Green v. Lawrie, 
1 Ezc. 335.] 

Notice to Sheriff* 8 Officer is Insufficient.'] 
^-41. Notice to a sheriff's officer in posses- 
sion under a fi. fa. of an act of bankruptcy 
committed by the defendant, is not notice 
to the execution creditor within the 2 & 3 
Vict. c. 29. SemblCy a general notice to the 
creditor that the defendant has committed 
an act of bankruptcv, is sufficient without 
stating the nature of it. Ramsey v. Batons 

X. 22 

[Notice to the attorney in the cause is suffi- 
cient : Rothweilv, Timbrell, IDowl,, N. S., 778. 
Queere as to notice to the bailiff in possession 
under a distress being notice to the landlord : 
Laekington ▼. Elliott, 7 M. and G. 539.] 



IV. Mutual Credit and Set-off. 

Right of Set'Off depends upon Beneficial 
Interest,] — 1. Tne defendants, being in- 
debted for money advanced to them on their 
banking account by their bankers, who 
subsequently became bankrupt, received 
from tneir customers, on the day on which 
the bank stopped payment and the day 
following, but without notice of an act of 
bankruptcy, and before any docket had 
been struck, certain 5^. notes of the bank, 
payable to bearer on demand, in part pay- 
ment of antecedent debts, on condition that 
they were to debit themselves with so much 
only as they should receive from the assig- 
nees for such notes. They also received, 
during the same period, other bl, notes of 
the bank, for which they were to pay so 
much only as they should receive from the 
assignees for such notes. An action having 
been brought by the assignees of the bank- 
rupts against the defendants for money lent 
by the bankrupts before their bankruptcy: 
74 



— Heldy that the defendants had a beneficial 
interest in the first-mentioned class of notes, 
and were therefore entitled to set them oflP; 
but that they were not entitled to set off 
the last-mentioned class, as they held them 
merely as trustees for others. J^sf^rv. 
Wilsony xii. 191 

Mutual Credit at the time of Bankruptcy,] 
— 2. The plaintifis and defendants being by 
agreement between them, jointly entitled 
to the benefits of a charterparty, the plain- 
tiffii assigned their interest in it, by indorse- 
ment, to D. their creditor, at the same time 
giving the defendants notice of such assign*- 
ment, and afterwards became bankrupts. 
The assignees of the charterparty having 
sued upon it in the names of the plaintifis, 
the defendants pleaded the bankruptcy of the 
plaintifis, by which the right to their choses 
in action vested in their assignees. Repli- 
cation, setting forth the assignment by the 
plaintiffs of tneir interest in the charterparty 
to D., and notice to the defendants ot that 
assignment, given by them before the bank- 
ruptcy of the plaintiffs, and that the plain- 
tifris sued on account of D. Rejoinder, 
(after terms to rejoin ^tis and issuably 
had been imposed), setting up the previous 
agreement between the plaintifis and de- 
fendants, that they should share the benefits 
of the charterparty, bv way of a mutual 
credit between the parties, on which an ac- 
count should be stated, and one demand set 
against the other, under 6 Geo. 4, c. IG, s. 
fiO: — Heldy not issuable, and bad in sub- 
stance, for at the time of the bankruptcy 
no mutual credit existed between the plain- 
tifis and defendants. Boyd v. Mangles^ 

xvi.337 

Set-off hy AccommodaHon Acceptor,] — 3. 
Assumpsit by the assiniees of a bankrupt 
for goods sold and delivered bv the bank- 
rupt, with counts for money paid, had, and 
received, and on an account stated. The 
defendants pleaded by way of set-off, that 
before notice of any act of bankruptcy, and 
before the issuing of the fiat, and before ac- 
tion brought, the defendants gave credit to 
the bankrupt, by accepting certain bUls of 
exchange for his accommodation, and at 
his request, without any consideration or 
value, which said bills were, before notice 
of the bankruptcy, negotiated by the bank- 
rupt for his own use and benefit; that the 
credits so given were likely to end in debts 
from the bankrupt to the defendants ; and 
that afterwards, and before the commence- 
ment of the action, the defendants paid the 
said bills. Heldy a good set-off under the 
6 Geo. 4, c. 16, s. 50, on the ground that 
mutual credit was shewn. HM^ also, that 
the assignees could not reply a fraudulent 
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delivery of the goods. Russell v. Belly 

viii. 277 

iAec. BUtUeton t. Timmu, 1 C. B. 389. 

In Youm^ v. The Bank qf Bengal, 1 Deac. 622, 

will be found an elaborate review of the caiea on 

set-off and mutual credit.] 

AecommodaHon Indorser,']-^ Aasumpsit 
by aasiffnees of one S., a bankrupt, fox 
money had and receiyed to the nse of the 
assignees since the bankruptcy. Plea, that 
before the bankruptcy, and before notice of 
any act of bankruptcy, the defendant gave 
credit to the bankrupt to the amount of 
60^., by indorsing for his accommodation, 
and without consideration, a bill of ex- 
chanffe for that amount, drawn by him, and 
payable to the bankrupt's order, and that 
such credit was of a nature extremely likely 
to end in a debt. The plea then alleged 
that the amount of the bill was paid by the 
defendant on its dishonour, after the l)ank- 
mptcy, but before the commencement of 
the action, and the bankrupt thereupon 
became indebted to the defendant; tnat 
before the bankruptcy S. drew a bill of ex- 
change on the Chesterfield Bank, and de- 
livered it to the defendant by way of loan, 
that he might raise the amount, and there- 
by gave credit to the defendant to that 
amount, and that afterwards and after the 
bankruptcy the defendant obtained the 
amount of the said bill from the Chester- 
field Bank, and that he was ready and 
willing to set- off the two sums affainst each 
other. Replication, that the defendant did 
not give credit to S., and that S. did not 
give credit to the defendant, and that S. 
was not nor is indebted to the defendant 
modo et form& : — Heldy that the plea shew- 
ed such a giving of credit to the bankrupt 
within the statute 6 Geo. 4, c. 16, s. 50, as 
might be the subject of set-off in an action 
brought by his assignees. Semble^ that the 
replication was bad for duplicity, as put- 
ting in issue not only the amomU of the 
credits, &c., but also the nature of the 
mutaal claims. Hulme v. Muggleaton^ 

iu.ao 

Set-off by Indorsee,"] — 6. The defendants, 
bankers in London, had acted as and were 
the bankers of £. & Co. up to the 24th of 
October 1842, when £. & Co. became bank- 
rupts; and previously to that day the de- 
fendants had discounted for them bills to a 
large amount; and on that dav the de- 
fendants had in their hands a balance of 
179/. 19«. 11<^. belonging to the bankrupts. 
The bills were indorsed by the bankrupts 
in blank, and two of them were paid by 
the acceptors before the bankruptcy; the 
others, far exceeding in amount tne sum of 
179/. 19«. lid., did not become due until 
7n 



the 16th of November and other later 
periods. An action for money lent, &c., 
was commenced on the 2nd of November, 
1842, by the bankrupts' assienee ; and on 
the 8th of the same month the defendants 
proved against the bankrupts' estate the 
whole of the bills, except the two which 
had been paid, deducting the balance of 
179/. 19f. lld.i'^Ifeldy that the defendants, 
as indorsees of the bills, were entitled to set 
them off in the action. Alsager t. Currie^ 

xii. 761 

What is noi Mutual Credit.'] —6. To a 
count for money had and received to the use 
of assignees of a bankrupt, the defendant 
pleaded that although the money mentioned 
remained and was in possession of the de- 
fendant after the bankruptcy, yet that it 
was in fact received before the issuing of the 
fiat, and from thence remained in the de- 
fendant's possession ; that before and at the 
time of the issuing of the fiat, the bankrupt 
was indebted to the defendant in a larger 
sum ; and that at the time he so gave credit 
to the bankrupt, he had no notice of any 
act of bankruptcy : — Held^ that this was 
not a good ground for a set-off (which the 
plea concluded with), and that it was there- 
fore bad. Wood v. Smithy iv. 622 

[Groom v. Mealey^ as reported 2 Bing. N. C. 
140| corrected 526, n.] 



V. Crbtipicatb. 

Right to Discharge,] — 1. SembUy that the 
affidavit in support of amotion to discharge 
a defendant on the ground that he has be- 
come bankrupt and obtained his certificate, 
must show tnat the certificate is inrolled, 
and the rule should be drawn up on reading 
the inrolment (commenting upon Jacobs v. 
Phillipsy 1 C, M., & R. 196). A defendant 
who had obtained his certificate as a bank- 
rupt after the action was brought, was held 
entitled to be discharfi^ed out of custody, 
although the fiat issued long before the ac- 
tion was commenced, and the defendant had 
pleaded, not setting up his bankruptcy, and 
given a cognovit conditioned for payment 
at a later period than judgment would have 
been obtained in the regular course. Os- 
borne V. Williamsony i. 660 

Ddft barred by Certificate,] — 2. Where a 
sum of money being aue from A. to B., C. 
by B.'s recjuest, and for his accommodation, 
drew a bill of exchange on A. for the 
amount, which A. accepted, and C. then in- 
dorsed the bill and gave it to B., who in- 
dorsed and negotiated it, B. having subse- 
quently become bankrupt : — Heldy that the 
amount of the bill, which was dishonoured 
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and paid by C, was j^rovable by him 
under the fiat, and therefore that his right 
of action against B. was barred by the cer- 
tificate. Haigh v. Jaehvmy iii. 598 

Certificate does no/that Reni^ — 3. A land- 
lord distrained the goods of A., on his ten- 
ant's premises, for rent ; the tenant after- 
wards became bankrupt and obtained his 
certificate : — Htldy that the certificate did 
not operate as a release of the rent, and 
therefore that the landlord had a right, in 
replevin at the sait of A., to avow for a re- 
turn of the goods. Newton v. Seott, ix. 434 ; 
and affirmed, x. 474 

lAee. PhiUipt y. Shenill, 7 Q. B. 944, as 
to the Insolvent Acts.] 

Promise to pay Debt is validjy—A, Where 
a bankrupt, tnree days before his certificate 
was granted, personally promised to pay a 
debt due before his bankruptcy, by instal- 
ments at later dates : — Held^ that the cer- 
tificate was no bar to an action against him 
for such debt. There is no difference in this 
respect, in point of law, between a promise 
made before and after the certificate, ]^ro- 
vided it appear that the bankrupt j^romised 
to pay personally and not out of his estate, 
ana to pay notwithstanding the certificate. 
Kirkpatrick v. TaUersall^ ziii. 766 



VI. Evidence. 

Admissibility of the Gtuette as eonehuive 
Emdenee,^ — 1* The 24th section of the 
Bankrupt Act, 5 & 6 Vict. c. 122, where- 
by the London Gazette, containing the ad- 
vertisement of the adjudication of bank- 
ruptcy is made, in certain cases, conclusive 
evidence of the bankruptcy, does not apply 
to adjudications made before the 11 tn of 
November, 1842, on which day the act 
came into operation. Edwards v. Sherren^ 

xi.5d5 

Depositions when Evidence,'] — 2. Where a 
bill of exchange for 1600/. was deposited 
with the defendant by a bankrupt, as an in- 
demnity to a third person against a bond 
which he had executed to the petitioning 
creditor, under the 1 & 2 Vict. c. 110, s. 8, 
and the defendant refused to deliver up the 
bill on the demand of the assignees of the 
bankrupt, although they shewed him the 
bond in a cancelled state, and he after- 
wards obtained 800/. on the bill : — Held^ in 
trover by the assignees for the bill, that the 
obtaining money on the bill was an actual 
conversion of the bill, for which the bank- 
rupt, if no bankruptcy had intervened, 
might have sued; and therefore that the case 
was within the 92nd section of the Bank- 
rupt Act, 6 Greo. 4, c. 116, and the deposi- 
76 



tions under the fiat were conclusive evi- 
dence of the bankruptcy. Held^ (by Lord 
Abingery C. B.), that the case would have 
been within that section even if there had 
been no evidence of a conversion except the 
demand and refusal. Alsager v. Close^ 

X. 676 

Effect of Depositions as Evidence.'] — 3. To 
assumpsit by assignees of a bankrupt J., 
for the non-acceptance of shares in the 
Great Western Railway, which the bank- 
rupt, before his bankruptcy, had contracted 
to sell to thedefendant,ana to convey to him 
on a day subsequent to the bankruptcy, the 
declaration averring that the plaintiffii were 
the proprietors of the shares, and that they 
tendered certificates of them to the defend- 
ant ; the defendant pleaded, first, that J. 
committed no act of bankruptcy ; secondly, 
that the act of bankruptcy on which he was 
declared a bankrupt was unlawfully con- 
certed between J. and the plaintiff, and that 
he committed no other act of bankruptcy; 
thirdly, that the plaintifis were not proprie- 
tors oi the shares ; fourthly, that they did not 
tender certificates of them to the defendant. 
The act of bankruptcy consisted in J.'s hav- 
ing given directions, when in embarrassed 
circumstances, that he should be denied to 
all persons; but there was no proof that any 
person was in fact denied, nor that J. se- 
creted himself. The jury found that the 
denial was with intent to delay his cre- 
ditors. Qu^pTf, whether this was an act of 
bankruptcy? Semble^ this was not a case 
in which the depositions were conclusive 
evidence of the matters contained in them, 
under the 6 Geo. 4, c. 16, s. 92, inasmuch 
as the bankrupt could not have fulfilled his 
contract on the day specified, and therefore 
this was not a debt or demand forivhich he 
could have sustained an action. But even 
if the case were within that section, semble, 
that evidence might be given to shew that 
the act of bankruptcy was concerted. Hare 
v. Waring y iii. 362 

[As to effect of Smith y. Woodward, 4 Car. & 
P. 541, see observations in p. 377.] 

Effect of Certificate as Evidence.'] — L A 
certificate under the Bankrupt Act is 
evidence as against the bankrupt of a valid 
bankmpt<;y, without proof of the peti- 
tioning creditor's debt, «c. J^sonv, Cham- 
bers, ix. 460 

5. To an action by the indorsee against 
the acceptor of a bill of exchange, a plea 
that the drawer had been twice bankrupt, 
and that his estate had not paid 15i, in the 
pound under the second fiat, whereby the 
property in the bill vested in the assignee 
under tiie seeped Qfttf and the drawer could 
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make no title by indorsement, is an issuable 
plea. Mackoj^ y. Woody vii. 420 

[See Pitt ^,Chapp€loWt Tiii. 61 7» where a plea 
to this effect wai held bad on formal pounds, 
and in Braithwaite t. Oardiner, 8 Q. B. 473, 
bed in lubstance.] 

Retrospective Operation of G Oeo* 4, e. 16, 
f. 90.]— 6. The 90th section of the Bank- 
rupt Act, 6 Geo. 4, c. 16, [rendering the de- 
pNOsitions conclosiye evidence] applies to ac- 
tions afterwards brought to trial by assig- 
nees acting under commissions which were . 
issued before the passing of the act, as well 
as to actions by assignees under future com- 
missions. That section applies to actions of 
ejectment by an assignee. Doe d. Johnson 
T. lAversedge^ xi. 517 

[A feigned issue ii not witUn the section, 
latt T. MeMlk, 3 M. & G. 40 ; see also lAmUt 
T. HamUt, 4 Q. B. 762.] 

CompeteMyo/Bankrupt.^ — 7. A bankrupt 
is a competent witness in an action by his 
assignees against parties claiming under an 
execution to prove notice to them of a prior 
act of bankruptcy. Sembky also, he is 
competent, since the 6 & 7 Vict. c. 85, to 
prove the petitioning creditor's debt or act 
of bankruptcy, or any fact which tends to 
support the commission. Udalv. Walton^ 

xiv. 254 

8. An admission by a bankrupt in his 
balance-sheet will not take a debt of the 
bankrupt out of the Statute of Limitations, 
nor an admission in an unsigned letter, 
written and sent by direction of the assig- 
nees of a bankrupt, by an accountant em- 
nloyed by them to wind up theaffurs of the 
iMUikrupt estate. Fott v. Clegg, xvi. 321 

9. An 1. 0. U. bearing date before the 
bankruptcy is no evidence of a petitioning 
creditoi^s debt, unless proved to have been 
in existence before the bankruptcy. Wright 
V. Lainson, ii. 739 



VII. Other PoiifTs. 

Bankrupt may apply to set aside Verdict,"] 
— 1. A defendant who has become bankrupt 
and obtained his certificate after trial and 
verdict against him, has a right to set it 
aside for the want of a sufficient notice of 
trial, although his estate is insolvent, and 
his assi^ees are no parties to the applica- 
tion. Shepherd v. Thompscny ix. 110 

Right to acquire and sue unless Assignees 
interfere,'] — 2. A party who has taken pos- 
sesrion of the goods of an intestate after 
his death, cannot set up, as a defence to an 
action of trover by the administrator, that 
the intestate had been first insolvent and 
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then bankrupt, and had not paid \6s. in 
the pound under the fiat, and that there- 
fore the property in the goods vested abso- 
lutely in the assignees, the goods having 
been acquired by the intestate after the 
bankruptcy, and he having been allowed 
by the assignees to retain possession of them. 
jfyson V. Vhambersy ix. 460 

[An nnoertificated bankrupt may also acquire 
property and sue, unless the assignees interfere. 
Herbert v. Sayer, 5 Q. B. 965.] 

Construction ofSS^S Vict, e, 122, s. 19, 
as to filing AMdarnts of Deht^^-S, The 
plaintiff sued tne defendant for goods sold 
and delivered, and filed an affidavit of 
debt in bankruptcy agunst him, under 
5 & 6 Vict. c. 122, for 104/. ISs. 6d. A 
summons issued against the defendant un- 
der that act ; but on his making affidavit 
that he believed he had a good defence to 
the demand, was dismissed by the commis- 
sioner. The defendant then pleaded a set- 
off, and at the trial, at the assizes, proved 
it to the amount of 29/. 6s. Verdict for 
plaintiff for 74/. The judge granted a cer- 
tificate for speedy execution ; and, on the 
7th of August, Uie plaintiff signed judg- 
ment, taxed costs, and issued execution. 
On the 21st of November, a rule was 
granted, under 5 & 6 Vict. c. 122, s. 19, 
tor entering a suggestion on the record, 
and for compelling the plaintiff to return 
to the defendant the monies paid by him 
under the execution, with costs, the 
ground being that the plaintiff had no rea- 
sonable or probable cause for making the 
affidavit of debt in bankruptcy : — Meld, 
per Curiam^ that the motion was made too 
late ; and by three Barons {Parke^ B., 
hiesitante), tnat, in cases where speedy exe- 
cution is granted in vacation unaer 1 Will. 
4, c. 7) and executed before term, the de- 
fendant must apply within the first four 
days of the ensuing term, and, in other 
cases, before judgment has been signed and 
execution issued. QuagrCy whether, under 
5 & 6 Vict. c. 122, the plaintiff had rea- 
sonable or probable cause for making an 
affidavit of debt in bankruptcy to the full 
amount of the defendant's original debt to 
him. /SirotM v. Temperlyy xvi. 273 

[See Wildmg v. Temperiey, 12 Jur., Q. B., 
417.] 

4. A plaintiff to bring himself within 
the 59th section of the 6 Geo. 4, c. 16, must 
either prove his debt or have his claim en- 
tered on the proceedings under the com- 
mission. Augarde v. Thompsony ii. 617 
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BARTER. 

An action for goods sold and delivered 
does not lie npon non-performance of a 
contract of barter, altliough a long time 
may have elapsed since the receipt of the 
goods. Harrison v. Luke, xiv. 139 



BASTARD. 

lAahility of Putative Father,'] — 1. By the 
4 & 6 Will. 4, c. 76, s. 57, the putative 
father of a bastard child bom before the 
passing of the act, whose mother is mar- 
ried to another person, is no longer liable, 
on an order of justices, for the mainte- 
nance of such chUd, at least while the hus- 
band is of ability to maintain it. Semble, 
the 4 & 5 Will. 4, c. 76, s. 57, operated as 
a repeal of the 18 Eliz. c. 3, s. 2, and 40 
Greo. 3y c. 68. Lan^ v. Spicer, i. 129 

Right to recover Mon^ paid to Parish 
Officer,^ — 2. Where a party paid money to 
parish officers to exonerate him from all 
charges and expenses that might occur 
from a bastard cnild, affiliated on him, and 
the child died during the same year, whilst 
they continued in office: — Held, that an 
action for money had and received was 
maintainable against those parish officers 
to recover the money not expended in 
maintaining the child, although they had 
since quitted office, and handed over the 
money to their successors. Semble, also, 
that the whole sum so paid was money had 
and received to the plaintiff's use, from the 
time it was so paid, as the contract was, 
from the beginning, illegal and void. Chap- 
pell V. Poles, ii. 867 

B££<B. 

Liability of Retailer of Beer to Penalties,'] 
—The keeper of a beer-shop, licensed un- 
der 1 Wm. 4, c. 64, and 4 & 5 WUl. 4, 
c. 84, is liable to the penalties imposed by 
56 Geo. 3, c. 68, s. 2, for having in his pos- 
session any of the prohibited articles there- 
in specified, or any other article or prepa- 
ration to be used as a substitute for malt 
or hops. In order to render such a person 
liable to those penalties, for having in his 
possession any of the articles enumerated 
in the 66 Geo. 3, c. 58, s. 2, it is unneces- 
sary to aver or prove either that the party 
had them in his possession to be used as a 
substitute for malt or hops, or that he had 
them in his possession with any criminal 
intention. But where the information is 
for having in his possession any article not 
designated by name in that section, it is ne- 
cessary to shew that it was intended to be 
used as a substitute for malt and hops in 
78 



BEGIN, RIGHT TO. 

the making of beer. Attom^^Oeneral v. 
Loehooody ix. 378 

[Affirmed in error, x. 464.] 



BEGIN, RIGHT TO. 

Prtnctpfo.]— 1. Thejfuestionisjforwhom 

would the verdict be if no evidence were 

*given on either side ; and the party against 

whom such verdict would be, must begin. 

— Per Alderson, B. Geach v. Ingall, 

xiv. 100 

And see Mills v. Barber, i. 427 

[Wherever anything is to be proved by him, 
either upon the issues or for substantial and unli- 
quidated damages, the plaintiff is to begin. See 
Mercer v. Whall^ 5 Q. B. 447 ; but the plaintiff 
must, if required, state that he seeks such damages. 
Chapman v. Rawson, 8 Q. B. 673 ; 10 Jur. 287 ; 
15 L. J., Q. B., 225. See Doe d. Bather v. 
Brayncy 17 L. J., C. P., 127, as to the right to 
begin in ejectment, where Doe d. Corbet t v. 
Corbett, 3 Camp. 368, was not followed.] 

In Trespass,"] — 2. In trespass for enter- 
ing a close and destroying gates. Plea, not 
guilty, and justification as to part under a 
restricted right of way, and under a private 
right of way. Replication, traversing the 
right aJleged in the second plea and new 
alignment, with a new assignment to the 
third plea also. The defendant took issue 
on the replication, and, after relinquishing 
so much of the plea of not ffuilty as applied 
to the new assignment, pleaded payment 
into court of 10s, as to these trespasses, 
which the plaintiff took out in satisfaction. 
At the first trial, Patteson, J., ruled the 
defendant was entitled to begin. On 
motion for a new trial, which was granted 
upon another point, this was not decided ; 
but, on the second trial, Alderson, B., held 
that the plaintiff was entitled to begin. 
Poole y. Huskiss(m, xi. 827, 830, n. 

In Action on Life Policy.^ — 3. Where, 
in an action on a life policy, the declara- 
tion stated that the deceased was, at the 
time of the creation of the policy, in good 
health, which allegation the defendant tra- 
versed : — Held, on this issue, the burthen 
of proof was upon the plaintiff, who was 
therefore entitled to begin. Geach v. In- 
g<Ul, xiv. 05 

[See Insukamce (Life).] 

The Substance of the Pleading decides 
the Right to begin,"]— A. By a policy of in- 
surance on life, it was stipulated to be void 
if anything stated by the assured to the 
directors of the assurance company previous 
to the execution of the policy should be 
untrue. A party desiring to be assured 
made a statement to the dixectorB that he 
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had not been afflicted with a number of 
specified diaeaaea. inter alia, ruptore, or 
any other disorder which tends to the 
shortening of life. At his death, his exe- 
cntors sued on the policy, and, in their de- 
claration averred the trutn of Uie statement 
made by the assured. Plea, that the said 
statement was untrue, to wit, in this, that 
the assured, at the time of the making 
thereof, was afflicted with rupture; con- 
cluding, not to the country, but with a 
verification. The plaintifiv replied, de in- 
juria : — Heldy that the plaintiffs were en- 
titled to begin at the trial ; and the judge 
having ruled the contrary at Nisi Prius, a 
new trial was ordered. Ashby v. Bates^ 

XT. 689 

Burthen of Proof on one Issue suffices.'] 
— 6. In an action by payee against maker 
of a promissory note for 100/. and inte- 
rest, the defendant pleaded, as to par- 
cel of the monies, pleas, the issues upon 
which lay on the defendant ; and to the 
residue, payment of a sum of money into 
court, and that the defendant was not in- 
debted in a greater amount ; to which the 
plaintiff replied, that the defendant was 
mdebted to him in a greater amount, and 
issue was joined thereon : — Held, that the 

Plaintiff was entitled to begin at the trial. 
iooth V. Millnsj xv. 669 

{Qu4gre, therefore, as to the nUxnf of Lord 
Aiinger, C. B., in AdamsY. Binffley, i. 193, n.] 

Correction of Mistake by the Court,!^ — 6. 
Upon a question whether the plaintiff or 
defendant has a right to begin, the Court 
will grant a new trial where the decision 
of the judee has caused clear and manifest 
wrong. Huckman v. Femicy iii. 510. 517 
Corrected, Booth v. Millnsy xv. 671, n. 

[In Edwards y. Matthews, 11 Jar. 398, 16 
L. J., Ezch., 291, the Court said the rule is, 
that a direction at the trial that the defend- 
ant should begin, or that the plaintiff should 
begin, where the issue is on the other party, is 
not sufficient ground of itself to claim a new 
trial, unless it shall sufficiently appear that, in 
consequence, the course of jostioe has been in- 
terrupted, and some substantial injury affecting 
the trial of the issue has been sustained. But 
this was a feigned issue, wliich is an appeal to 
the equitable jurisdiction of the Court, and 
therefore not a decision upon this point as a 
matter of right. In Doe d. Bather i, Brayns, 
17 L. J., C. P., 127, the power to review was 
upheld, but the question of limitation not de- 
cided. The whole subject is treated at length 
by Mr. Best, in a work entitled '* The Right to 
Begin."] 

On Demurrer J] — 7. Where the defend- 
ant demurs to one count of a declaration, 
and the plaintiff demurs to a plea to the 
other connti^ the plaintiff, on the argu- 
79 
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ment of the demurrers, is entitled to begin. 
fVilliams v. Jarman, xiii. 128 

[See Parkinson ▼. Whitehead, 2 M. & G. 
329.] 



BENEFICE. 

Covenant in Deed invalid as to a Charge^ 
may he validJ] — 1. A declaration in cove- 
nant stated that the defendant had granted 
an annuity to the plaintiff; and for the 

a;ter securing the said annuity, demised a 
tory and prebendal stall to certain trus- 
tees, and covenanted for payment of the 
annuity ; and alleged, as a breach, the 
non-payment thereof. To this declara- 
tion the defendant, being under terms of 
pleading issuably, pleaded that the inden- 
ture was made with the view of charging, 
and was a charge upon the rectory, the 
same being a benefice with a cure of souls, 
contrary to the stat. 13 Eliz. c. 20, and 
that the indenture and security were made 
to evade the statute : — ffeldy that the plea 
was not an issuable one, as it stated no new 
fact upon which the plaintiff could go to 
the jury ; and that the statute avoided the 
chaige upon the benefice only, but not the 
covenant in the deed containing it. JSloane 
V. Packman, xi. 770 

2. If an incumbent contract to let lands 
belonging to the benefice for a term of 
years, his resignation of the living during 
the term is a breach of his contract. Price 
V. WiUiamSy i> 6 

BILL OF EXCEPTIONS. 
Bee ExcBPTioNs, Bill of. 



BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 

See AoooBD and Satispaction, 1, 2, 4. — 
Accx>UNT Stated, 6. — Apfidavit to 
Hold to Bail, 1 , 2, 3, 4.— Alteration. — 
Appropriation. — Bankrupt JLII. 22, 26. 
— Cheque. — Husband and Wife, 8.— 
Identity. — Illegality. — Mining Com- 
pany, 4. — Particulars op Demand, II. 
2.— Partner, II. 1.— Rule to Compute. 
—Stamp, 1. — Usury, 2. 

1. Form and Construction. 
II. Consideration. 

III. Acceptance and Presentment. 

IV. Transvbr by Indorsement. 
V. Notice op Dishonour. 

YI. Action and Pleadings. 

I. Form and Constbuchon. 

Liability of Firm.'] — 1. Messrs. J. C, 
R. M., J. P., and T. S., oanying on bnai* 
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nesB as bankers, a promiasory note, in the 
following form, was signed by R. M. : — 
*^ I promise to pay the bearer, on demand, 
five pounds, value received. — For J. C, 
R. M., J. P., and T. S. — R. M." :— 
Held, that the holder of this note had not 
a separate right of action against the party 
so signing, but that the firm were liable. 
Ex parte BvekU^y in reClarie, xiv. 469 
IHall V. Smith, 1 B. & C. 407, overruled.] 

lAahiUty for Drawing in the Name of 
Another,"] — 2. Three persons carried on 
business as partners, under the firm of 
J. B. 8c Son : two of the partners died, 
and the surviving partner employed the 
defendant, who had previously acted as 
clerk to the firm, to wind up the affairs. 
In this character the defendant attended 
the warehouse, and transacted business 
with different parties on account of the 
firm. Under these circumstances, the de- 
fendant, using and signing the name of the 
firm, drew upon J. H., a debtor to the 
firm, a bill ot exchange, which J. H. ac- 
cepted : — Held, that the defendant was not 
liable as the drawer, in an action upon the 
hilly his name not being afiixed to it, with- 
out some proof that he had no authority to 
draw bills in the name of the firm, or that 
he had not acted honk fide. Qmere, whe- 
ther if it had been proved he had no such 
authority, he would have been liable in an 
action upon the bill ? Wilson v. Barihrop, 

ii.86d 

Notepa^aJble to Maief^s Order,] — 3. As- 
sumpsit, Declaration stated that defend- 
ant made his promissory note, and thereby 
promised to pay to his order 500/. two 
months afterdate, and indorsed it to plain- 
tiff^. Demurrer, on the ground that a note 
payable to the maker's order was not a 
legal instrument, and could not be nego- 
tiated: — Heldy that the count was biA; 
for the instrument declared on as indorsed 
to plaintiff was not a promissory note 
within Stat. 3 & 4 Anne, c. 9, s. 1. Flight 
V. Maclean^ xvi. 51 

[Wood ▼. Mytton, 16 L. J., Q. B., 446 ; II 
Jur. 967, contr^. So also of a note ' * to our and 
each of our order." Absolomv, Marks, 11 Jur. 
1016; 17 L. J., Q. B., 7. In Hooper v. WiU 
Hams, 12 Jur., Ezch., 270, it was held that such 
a note having been indorsed in blank by the de- 
fendant, and afterwards by J. K., was properly 
described as payable to bearer, and that J. K. 
became the bearer thereof, who delivered and in- 
dorsed it to the plaintiff. Aec, Brown v. De 
Winton, 17 L. J., C. P., 281, and see also Gay 
V. Lander, Id. 286.] « 

Note payable fy Instalments is NegoHabUJ] 
—4. A promissory note, payable by instal- 
ments, is assignable within the stat. 3 & 4 
80 
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Anne, c. 9 ; and the maker is entitled to the 
days of grace upon the falling due of each 
instalment. Oridge y. Sherborne^ xi. 374 

The whole may be due upon one DefauUJ] 
— 5. Where a promissory note is payable by 
instalments, subject to a condition, that, on 
default being made in payment of the first 
instalment, tne whole amount shall become 
immediately payable, the note is assignable 
within the stat. 3 & 4 Anne, c. 9 ; and on 
default being made by the maker in pay- 
ment of the instalment, an indorser is 
liable for the whole amount. Carlon v. 
Kenealy, xii. 139 

Demand.] — 6. Declaration on a promis- 
sory note, dated the 12th March, 1836, 
whereby the defendant promised to pay the 
plaintiff 30/. 13^. Qd, as follows :— viz. 2f. 
on the 12th April then next, and the fur- 
ther sum of 2/. on the 12th May then next, 
and the like sum of 2,1, on the 12th day of 
each and every succeeding month after- 
wards, until tne whole should be paid ; 
and that in case of default in payment of 
any one of the instalments, then the de- 
fendant promised to pay to the plaintifi^, 
or order, on demand, the sum of 30/. 139. 6c/., 
or so much thereof as should remain un- 
paid. The plaintiff averred that default 
was made in payment of the first two in- 
stalments, whereby, according to the tenor 
and effect of the note, the defendant be- 
came liable to pay to the plaintiff the said 
sum of 30/. 13«. 6^. General demurrer, on 
the ^und, that, by default in payment of 
the instalments, the note did not become 
payable without demand of the amount of 
it : — Held, that the demurrer was too large, 
there being clearly a debt as to the two 
first instalments. Teague v. Morse, ii. 599 

[See as to demurrers being too large, infra, 
Demurrer, 1.] 

Terms of Bill cannot be varied by Agree' 
ment,] — 7' Assumpsit M^ainst the maker of 
a promissory note. Plea, that it was a 
joint and several note made by the defend- 
ant and T. S., and that the defendant en- 
tered into it at the request of T. S., and 
for his accommodation, and in order that 
he might get it discounted by the plaintifis ; 
that the defendant had no other value or 
consideration for making it, and that he 
made it as a mere surety for T. S., of which 
plaintiffs had notice, and that, although 
the note was due, in the hands of the 
plaintifis, for six months, yet the defend- 
ant had no notice, till the commencement 
of this suit, of its non-payment by T. S., 
and that the plaintifis gave time for pay- 
ment to T. S., to the prejudice, and with- 
out the knowledge or consent of the defend- 
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ant:— JEr«itf bad, on general demnrrer. 
Ciarkif T. Wilsim, iii. 208 

8. AsBumpnt bj payee against maker of 
a promiflBory note. Flea, that the note 
was made and delivered to the plaintiff by 
the defendant, jointly with, and as surety 
for, J. S., for securing the re-pavment of a 
loan to J. S. of 20/. by a friendly society; 
that the said loan was made in the ordinary 
way of business of the society, and not 
otherwise ; and that, according to the rules 
of the society, the said loan was to be re- 
paid by J. S. by weekly instalments of 8f ., 
and discount, at the rate of 2«. in the pound, 
and no more, was to be chacved for the 
forbearance of the money, to Be deducted 
from the 20/., at the time of its advance ; 
and that the society wrongfully and frau- 
dulently, contrary to its rules, and without 
the defendant's consent, deducted a larger 
sum, as discount, than 2$, in the pound : — 
Held bad, on special demurrer. Brown v. 
Wiiiins<m, xiii. 14 

Nor iy Contemporaneous Oral Contract,'] 
— 9. Assumpsit b^ the drawer against the 
acceptor of two bills of exchange, payable 
respectively six and twelve months after 
date. The plea set forth an agreement 
(not stated to be in writing) between the 
plaintiff and defendant, by which, be- 
fore the making of the bills, it was agreed 
that the defendant should be discharged 
from all liability in an action commenced 
against him bv the plaintiff on a promis- 
sory note, on nis paying the plaintiff the 
costs of such action and a certain sum of 
money, and accepting the bills of exchanffe 
in question, in case the plaintiff should 
recover in another action brought by him 
against another part^, on a promissory 
note given under similar circumstances to 
the defendant's ; and that until he should 
BO recover, or if he should not so recover, 
be should not call for payment of the bills 
of exchange; and the plea averred that 
the defen(uint accordingly paid the costs 
and money agreed for, and accepted the 
bills of exchange in question, and that the 
action against such third party was still 
undetermined: — Held^ on demurrer, that 
the plea was bad, inasmuch as the defend- 
ant could not vary the absolute contract 
entered into by the bills of exchange by a 
contemporaneous oral contract inconsistent 
with it. Adams v. Wordl^^ i. 874 

Authority to pay is net a BillJ} — 10. J. 
M. by indenture assigned to the plaintiff 
a ninth part of his share in the residue 
of the estate of T. H., deceased. By an 
order of 29th July, 1842, made in a suit 
in Chancery of ^^ Powell v. Norwood,^ the 
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Yice-Chancellor ordered the defendants in 
that suit to retain 250/., beine part of the 
produce of J. M.'s share of the residuary 
estate of T. H., to be paid to such person 
as the present defendant and J. M. should 
jointly, direct. It was afterwards agreed 
between the parties that 50/., to be consi- 
dered as part of the sum of 260/., should be 
paid by the defendant to the solicitors for 
J. M. and the plaintiff. An action having 
been brought to recover this sum of 50/., 
the plaintiff tendered in evidence the fol- 
lowing document : — " To the executors of 
T. H., deceased. Powell v. Norwood, 
Gentlemen, — We do hereby authorise and 
require you to pay to Mr. George Powell, 
or his order, the sum of 250/., being the 
amount, directed by the order of the 29th 
of July last, to be paid to our order. We 
are, gentlemen, your very obedient ser- 
vants, J. M., Dec. 16th, 1842."— This do- 
cument was signed by J. M. only, and was 
unstamped: — Hela^ {Rolfe^ &, dissen- 
tiente), that it was not a bill of exchange, 
and tiuit it was admissible in evidence 
without a stamp. RusseU v. Powell^ 

xiv. 418 
[Bat qumre the effect of PoweU's indorsement ? 
—per Parke^ B., Id. 424.] 

] 1 . The plaintiff and S. sold a librar^r of 
books for tne defendant, some of which 
were returned by the purchasers as im- 
perfect ; the defendant thereupon wrote to 
the plaintiff the following letter, dated 
the 18th of December, 1827:— -I have 
received the imperfect books, which, to- 
gether with the cash overpaid on the 
settlement of your account, amounta to 
80/. 7'., which sum I will pay in two 
years :" — Held^ first, tliat this was a pro- 
missory note; secondly, that it was evi- 
dence of an account stated, so as to defeat 
a plea of the Statute of Limitations to a 
count on an account stated with the plain- 
tiff and S., in an action broueht within six 
years of the 21st of December, 1829, al- 
though S. died before that time. Semble, 
that such document, if stamped at the time 
when it was signed, is within the exception 
in the 55 Geo. 3, c. J 84, s. 10, and may be 
given in evidence, though stamped with a 
1/. agreement stamp. WheatUy v. Wil' 
liamsy i. 533 

Amount muet be Certain,"]— -12, Held, 
that a paper whereby the defendants pro- 
mised to pay the plaintiffiB, or order, the 
sum of 13/., for value received, with in- 
terest at 51. per cent, and all fines, accord- 
ing to rule, could not be declared on as a 
promissory note. The jury having found 
general damages on a declaration contain- 
ing a count on the above instrument (as a 
promissory note), and a count on an ao* 
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count stated tbe Court awarded a yenire 
de novo. Ayr^ ▼. FeamsideSf iv, 168 

When Hoi CbfuftViona;.] — 13. On an 
action coming on to be tried at the assiaesy 
an agreement in writing was entered into 
that the trial should be postponed till the 
next aasixesy on the defendant in that ac- 
tion, and the now defendant, undertaking 
to give the plaintiff a promissory note, 
payable on demand, by way of security ; in 
case the plaintiff snould rec'over a verdict 
against the then defendant, to be given up, 
if the plaintiff, the payee, should flEiil in 
that action. The note was accordingly 
given, but after it was signed a memoran- 
dum was indorsed upon it stating that the 
note was given up on the condition men- 
tioned in the agreement : — Held^ that this 
indorsement was to be considered as mere* 
ly a marking of the note, for the purpose 
of identification, and not as an incorporat- 
ing of the agreement, so as to render the 
note an a^:reement, or a conditional pro- 
mise. BrUlY.Oriei^ i. 232 

14. The plaintiff deposited with the de- 
fendant the sum of 500^., for the purpose 
of a speculation in foreign stock, and the 
defendant sisned the following memoran- 
dum ;— " Bnstol, August 14th, 1843. Me- 
morandum. Mr. S. has this day deposited 
with me 500/., on the sale of 10,300/. per 
cent. Spanish, to be returned on demana :*' 
•^Heldy that this was not a promissory 
note, and did not require a stamp as such. 
Sibree v. Tripp^ xv. 23 

16. << I. O. U. 20/., to be paid on the 
22nd instant," is a promissory note. Brooks 
Y. EHins, ii. 74 

16. •* I. O.U.46/.13«.,which I borrowed 
of Mrs. M., and to pay her 6 per cent, till 
paid. R. T, :"—//«/</, not a promissory 
note. MelanoUe v. Teasdak^ xiii. 216 

GuaratUte not Note."] — 17. The following 
instrument was held not to be a promissory 
note : — " Drury v. Ftntffhan. In consider- 
ation of W. Drury not taking any further 
proceedings in the above action, I hereby 
undertake with the said W. Drury that I 
will pay him 3/. 6s. every quarter of a 
year from this day, until the whole of the 

Srincipal money now due from Messrs. J. 
: T. Vaughan to Mr. Drury, 26/. 1*., with 
lawful interest, be paid and satisfied ; the 
first of such quarterly payments to become 
due on the 30th of October next. It is 
understood that this undertaking is not to 
be a release or discharge of the note signed 
by Messrs. Vaughan to the said W. Drury, 
on &c., but as an additional security for 
the above-mentioned amount, now due on 
such note, with the interest." Drury v. 
JSimctnU&y, xri. 149 
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18. An instmment was in the following 
terms : — ** I undertake to pay to R. 1. 
the sum of 6/. 4f • for a suit of, ordered 
hy D. P '."-^Held^ that it was not a pro- 
missory note, but good as a ffuarantee, as 
the consideration could be collected by ne- 
cessary inference from the instrument it- 
self. Jartis V. WUkinSy vii. 410 

[Per Parifre,B.—" Supplied" would have 
made it a note. See other instances of doabtfal 
instrumenti, Itobiau v. May, 11 Ad. & Ell. 213 ; 
Home ^.Re^feame, 4 Biog. N. C. 423; Z>arf«ff 
V. WUkinson^ 10 Ad. & EU. 98.] 

Joint Maker is Agent for ihepmrfosu of 
reviving Debt,'] — 19. Payment of interest 
by one of the makers of a joint and several 
promissory note, though made more than 
six years after it became due, is sufficient 
to take the case out of the Statute of Limi- 
tations, as against the other maker. Ckm^ 
nell V. DUckhumy v. 494 

[This decision seems to be based, not upon 
principle, bat apon previous aathorities, (see p. 
497), which are ablj impugned in Story on Part- 
nership, s. 324,] 



II. CoNsinsRATiov. 

Snjfitienty,'] — 1. To an action against 
the maker of a promissory note, payable 
three months after date, the defendant 
pleaded that the promissory note was made 
and delivered by him to the plaintiff for 
and on account of a judgment debt reco- 
vered by the plaintiff against him, and 
that, except as aforesaid, there never waa 
any consideration or value for the making 
or delivery of the said note to the plaintiff: 
— jffeidy that the plea was bad, inasmuch as 
it shewed there was an existing debt, on 
account of which the note was made, and 
the giving of the note was evidence of an 
agreement by the plaintiff to suspend hia 
remedy upon the judgment, which was a 
sufficient consideration for the note. Baker 
T. JVaiker, xiv. 4Q5 

2. To an action by the indorsee against 
the maker of a promissory note, the defend- 
ant pleaded that he made the note and 
indorsed it to the London and Westminster 
Bank, as a collateral security for certain 
advances made, or to be made, to the Mary- 
lebone Bank, upon the terms, that, if those 
advances should be repaid before the note 
became due, the defendant should not be 
called upon to pay it. The plea then 
averred that the advances so made were re- 

Esid before the note became doe ; that he 
ad no value for his indorsement ; and that 
the note was indorsed to the plaintiff after 
it became due. Replication de injuria :^ 
Heldj that it was an essential allegation, 
without which the plea mutt fiul» tSsi ik% 
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adrances were repaid before the note be- 
came dae ; and, therefore, that it was a 
misdirection for the judge, on the trial of 
this issue, to tell the jury that if the note 
was giyen as a part security for the ad- 
yances so made to the Marylebone Bank, 
the defendant was entitled to a yerdict. 
Richards y. Maeey^ ziy. 484 

GmiicUfxaion — InsuJlciiniyJ} — 3. To a 
declaration in debt on a promissory note 
for 24/., dated 3rd of January, 1837) made 
by the defendant, payable twelve months 
after date to the plaintiff, the defendant 

5 leaded that one J, W., before and at his 
eath, was indebted to the plaintiff in 24/. 
for goods sold, which sum was due to the 
plaintiff at the time of the making of the 
promissory note in the declaration men- 
tioned ; that the plaintiff, after the death of 
J. W., applied to the defendant for pay- 
ment, whereupon, in compliance with his 
request, the defendant, after the death of 
J. W., for and in respect of the debt so re- 
maining due to the plaintiff as aforesaid, 
and for no other consideration whatever, 
made and delivered the note to the plaintiff; 
and that J. W. died intestate ; and thai at 
the time of the making and delivering of 
the note no administration had been grant- 
ed of his effects, nor was there any execu- 
tor or executors of his estate, nor any 
person liable for the debt so remaining due 
to the plaintiff as aforesaid ; and the de- 
fendant averred that there never woe a^y 
amsideration for the eaid noUy except ae 
aforesaid : — neld^ that the plea was a good 
answer to the declaration. Nelson y.Serh^ 

iv. 796 
[Reversing the judgment in Serle v. Water* 
vorM, iv. 9, which was founded on the assump- 
tion that the words in italics were omitted in ^e 
plea,] 

Partial Failure of Consideration is no 
Defence,'] — 4. Plea, to an action by drawer 
against an acceptor of a bill of exchange 
for 20/. Bs» 6d.j that, before the drawing 
and acceptance of the bill, it was agreed 
between the plaintiff and defendant that 
the plaintiff should do certain carpenter's 
wort for the defendant for 63/. ; that the 
defendant paid the plaintiff 43/. in part 
payment of the 63/., and afterwards ac- 
cepted the bill of exchange on account of 
the residue of the 63/. ; that the plaintiff 
did not perform his agreement, but neg- 
lected to perform some work, and perform- 
ed, in an unworkmanlike manner, other 
work necessary to be done under the agree- 
ment; and that the 43/. was more than 
the whole work done was worth : — Held, 
bad on motion for judgment non obstante 
TeredictOi as disclosing, not a total failure 
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of consideration for the bill, but only a 
partial failure of the consideration, to 
which the money payment and the bill 
were alike applicable. Trickey v. Lame^ 

vi. 278 

Failure of Consideration.']— 6. To an ac- 
tion by the indorsee against the drawer of 
a bill of exchange, the defendant pleaded 
that the bill was given in payment of the 
price of seventeen pockets of hops, sold by 
the plaintiff to the defendant as hoj>s of a 
certain n*ower, and answering certam sam- 

Sles, to be delivered by the plaintiff to the 
efendant within a reasonable time ; that 
although a reasonable time had elapsed, 
the plaintiff had not delivered to the de- 
fendant any hops answering the samples, 
or any hops wnatsoever : and that there 
was no consideration for tne bill, except as 
aforesaid. Keplication, de injuria. It ap- 

§ eared that the plaintiff had delivered to the 
efendant seventeen pockets of hops, but in- 
ferior to the samples : — Held^ that the gene- 
ral allegation in the plea, that the plaintiff 
had not delivered anv hops whatsoever, was 
immaterial, and might be rejected ; and that 
without it the plea shewed a total failure 
of consideration, and was an answer to the 
action : — Held, also, that if the plaintiff 
relied on the defendant's acceptance of the 
inferior hops, he ought to have replied it. 
Wells y. Mopkinsy v. 7 

Failure of Constderatim,]—^. Plea to an 
action of debt by the payee against tlie 
maker of a promissory note, payable on 
demand ; that the note was given as and 
for the purchase money to be paid to the 
plaintiff for land agreed to be sold by the 
plaintiff to the defendant ; and that no me- 
morandum or note of the contract in 
writing was signed by the defendant, or 
any person lawfully authorised by him, 
and tnat there was not any consideration 
or value for the making or payment of the 
note, except as aforesaid : — Held bad on 
gener^ demurrer. The plaintiff replied, 
that, after the making of the contract, the 
defendant paid pai't of the purchase-money 
and was let into possession, and that the 
plaintiff had always been ready and willing 
to execute a conveyance. Qumre^ whether 
this replication was bad for muiliiarious-. 
ness? Jones v. Jones^ vi. 84 

Traverse of Bill being an Accommodation 
BilLlr-*!, Assumpsit by payee against 
maker of a promissory note. Plea, that 
defendant made it for accommodation of 
plaintiff, and without consideration, and 
that plaintiff holds it without consideration. 
Replication, that there was a good consi-. 
deration for the making and payment of 
the note, to wit, the amount of the note 

sss2 
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and issue thereon: — Held^ on motion in 
arrest of judgment, that the replication was 
a sufficient traverse of the plea. King y. 
PhilUpSy xii. 705 

Principle as to Onus of Proof. "] — 8. It 
certainly has been, since the latter cases, 
tlie universal understanding that if the note 
was proved to have been wtained Ig fraud, 
or atfected by illegality, that afrorded a 
presumption that the person who had been 
guilty of the illegality would dispose of it, 
and would place it in the hands of another 
person to sue upon it ; and tliat such proof 
casts upon the plaintiff the burden of 
shewing that he was bon& fide indorsee 
for value — Per Parke^ B. Bail^ v. Bid- 
well^ xiii. 74 

Proof of (JonsideroHon.'] — 9. Assumpsit 
by indorsee against maker of a note. Plea, 
that the note was given for a gaming debt, 
and indorsed to the plaintiff with notice 
thereof and without consideration. Repli- 
cation, that the note was indorsed to the 
plaintiff without notice of the illegality, 
and for a good and sufficient consideration, 
on which issue was joined : — Held, that on 
these pleadings the illegal making of the 
note was not so admitted as to render it 
necessary for the plaintiff to give any evi- 
dence of consideration, but that, in oniler to 
compel him to do so, the defendant ought 
to have proved the illegality by evidence. 
Edmunds v. Groves, iL 642 

[Supra, Admission.] 

Proof of Consideration unnecessary.'] — 
10. Assumpsit by the indorsee against the 
acceptor of a bill of exchange. Plea, that 
the defendant accepted the bill for the ac- 
commodation of tne drawer, and that the 
drawer did not give, nor did he the defend- 
ant receive any consideration for his ac- 
cepting or paying the bill ; that the drawer 
inaorsed tne bill to the plaintiff without 
any consideration ; and tnat the plaintiff 
held the bill without consideration. Re- 
plication, that the drawer indorsed the bill 
to the plaintiff for a good and valuable 
consideration : — Held, that it was not in- 
cumbent on the plaintiff to begin and 
prove, in the first instance, that ne gave 
value for the bill, but that the rule is 
otherwise when the title of the holder is 
impeached, on the ground of fraud, duress, 
or that the bill has been lost or stolen. 
Mills V. Barber^ i. 426 

[In p. 431, it is stated that Littledale, J., and 
Patteton, J., had withdrawn their opinions, ia 
Heath Y. Sansom, 2 fi. & Add. 291.] 

Proof necessary.']— 11. To a declaration 
in assumpsit by indorsee against maker of 
a promissory note, the defendant pleaded 
84 



that the note was indorsed and delivered to 
the plaintiff by his indorser, in violation of 
good faith, and in fraud and contempt of 
an order for referring the claim of that in- 
dorser to arbitration, and that the plaintiff 
took the note with full knowledge of the 
premises. The plaintiff replied, that he 
nad not when he took the note any know- 
ledge of the premises in the plea men- 
tioned : — Hela, that upon these pleadings 
the defendant was bound to begin at the 
trial, and so prove the plaintiff's know- 
ledge of the fraud, and that the plaintiff 
was not bound in the first instance to prove 
consideration given for the indorsement to 
him. Smith v. Martin^ ix. d04 

12. Where, in answer to an action on a 
bill of exchange or promissorv note, the 
defendant pleads that it was illegal in its 
inception, and that the pliuntiff took it 
without value, to which the plaintiff re- 
plies de injuri^ the illegality being proved, 
the onus is cast upon the plaintiff of orov- 
ing that he gave value. Bailey v. BiaweH, 

xiii. 73 

Accommodation Bill of Indorsee.] — ^13. 
In an action by the indorsee agjainst the 
acceptor of a bill of exchange, it is compe- 
tent to the acceptor to shew that the ac- 
ceptance was for the accommodation of the 
plaintiff, and that he has received no con- 
sideration from the drawer, and that it was 
agreed that the bill, when due, should be 
taken up by the plaintiff. Thompson v. 
Clubley, i. 212 



III. AOCBFTANCE AND PrESENTICBIVT. 

See Partner, II. I. 

Power of Directors.] — 1. The directon 
of a company incorporated by act of Par- 
liament for making a cemetery, beinff 
thereby empowered to make contracts and 
bargains touching the undertaking, and to 
do and transact all other matters which 
shall be requisite to be done and transacted 
for the direction and management of the 
affairs of the company, are not thereby 
authorised to raise money, for the purposes 
of the undertaking by accepting or indors- 
ing bills of exchange. Steele v. Harmer, 

xiv.Sdl 

Acceptance by One Partner."] — 2. Indorsee 
against the three defendants, as acceptors of 
a bill of exchange, drawn on " E. M. and 
others, trustees of Clarence Temperance 
Hall, Liverpool," and accepted tnus:— 
" Accepted, E. M." The three defendants, 
with E. M. and another, were the five 
trustees of a body of persons associated 
together for the purpose of building the 
Temperance Hall. E. M. had authority 
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from all the trastees to accept the bill on 
their behalf: — Heldy that the defendants 
were bound by the acceptance, though it 
did not shew on the face of it that E. M. 
intended to accept, not individually, but 
for himself and four others. Jenkins v. 
Morris^ xvi. 877 

[See Kirk v. Blttrton, iz. 284.] 

Proof of Authority to aceepi.']—3. In an 
action against a party as acceptor of a bill 
of exchange, acceptea in his name by an- 
other person, when evidence has been given 
of a general authority in that petson to 
accept bills in the defendant's name, an 
admission by the defendant of liability on 
another bill so accepted is good evidence 
confirmatory of the former. Llewellyn v. 
Windworti, xiii. 698 

Allegatum of Preeentfnent,'}—4. Where 
a bill is drawn, payable to the order of the 
drawer at a particular place, — Sembley that 
a declaration against the drawer or indorser, 
alleging a presentment generally, is suffi- 
cient alter verdict. Lyon v. HoU, v. 250 

[A mle nifi was granted upon this point, but 
was not argued, because the cauie was settled.] 

5. A count on a promissory note, made 
nayable at a particular place named in the 
Dody of the note, is baa after verdict, if it 
omits to allege a presentment at that place. 
BmbUn T. Dartnell^ xii. 830 

Preeenimeni for Aee^aneeJ] — 6. A bill 
of exchange was drawn in duplicate on the 
]2tli of August, at Carbonear, in New- 
foundland, payable ninety days after sight 
on S. & Co., in England, for the freight of 
a voyage from Liverpool to Carbonear. 
The hill was not presented for acceptance 
to S. & Co. until the 16th of November. 
Carbonear is twenty miles from St. John's, 
with a daily communication between those 
places; and from St. John's there is a 
post-office packet three times a week to 
£ngland, the average voyage being about 
eighteen days : — Heldy that the jury had 
properly found that the bill was not pre- 
sented for acceptance within a reasonable 
time, no circumstances being proved in ex- 
planation of the delay. Stnuter v. Grc^am^ 

iv, 721 

Proof of Presentment.'] — 7. On an issue 
joined in an action by indorsee against 
maker of a promissoiy note, on the £u:t of 
presentment^ a promise made by the de- 
fendant to pay the bill after it became 
due 18 prim& facie evidence to prove the 
issue. Croxcn v. Worthen^ v. 6 

[But such promise would not be evidence of 
due notice of dishonour. Burgh v. Legge, 
V. 418, infra, V. 3.] 
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Presentment unnecessaty where no Assets.'] 
\ Where a bill of exchange, drawn by 
W. C. upon one J. C, was accepted by 
the latter, payable at the plaintiffs' bank, 
and the bill was subsequently indorsed by 
W. C. to the plaintiffs, and on the day 
when it became due there were no assets 
of J. C.'s in the bank : — Heldy in an action 
by the plaintiffs, as the indorsees, against 
the indorser, that it was not necessary to 
shew a presentment of the bill to the ac- 
ceptor. Bailey y. Porter, xiv. 44 

Promise to acc^ not equivalent to Accept- 
ance.] — 9. A promise to accept a bill not 
yet drawn does not amount to an accept- 
ance of it, although the bill be discounted 
for the drawer on the &ith of such pro- 
mise. Bani of Ireland v. Archer^ xi. 383 

[In America, such a promise, if in writing, 
with sufficient description of the bill, would be 
an acceptance of the bill, where drawn within a 
reasonable time afterwards. See Story on Bills, 
s. 249, p. 275, cited in the principal case.] 

Estoppel on Aet^ptor to deny Payees 
Title to indorse — Plea of Bankruptcy. ]-^ 
10. Assumpsit by indorsee against acceptor 
of a bill of^ exchange drawn by B. Plea, 
that, before the making of the bill, to wit, 
on &c., a commission of bankruptcy under 
the great seal of Great Britain was duly 
awarded against B. & C, then being 
traders and co-partners, under which they 
were duly declared and adjudged bank- 
rupts; that B. obtained his certificate un- 
der that commission, and was thereby dis- 
charged according to the laws concerning 
bankrupts ; that afterwards, and before the 
making of the bill of exchange, to wit, on 
&c., B., being a trader subject to the 
bankrupt laws, and indebted to O. in 100/., 
became and was a bankrupt, and after- 
wards, to wit, on &c., a certain other com- 
mission of bankruptcy was duly awarded 
against him on the petition of 0., under 
which he was duly aajudged and declared 
to be a bankrupt, and 0. was duly chosen 
and appointed and became assignee of his 
estate and effects as such bankrupt; that 
afterwards, to wit, on &c., B. auly ob- 
tained his certificate under the last-men- 
tioned commission ; and that B.'s estate 
did not then or at any other time produce, 
after all charges, sufficient to pay the se- 
veral creditors who had proved their debts 
under the last-men tionea commission Ifif. 
in the pound ; that, by reason of the pre- 
mises, the hill of exchange, in the declara- 
tion mentioned, after the acceptance and 
delivenr thereof by the defendant to B., 
and before the indorsement thereof by B., 
became and was the property of 0., as 
such assignee, and B. indorsed the bill 
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without haying any rieht, title, or autho- 
rity 80 to do, and the plaintiff was not nor 
is the legal holder thereof: — Held^ on 
special demurrer, that this plea was had, 
on two grounds : first, that the defendant 
was estopped, by his acceptance of the bill 
payable to B.'s order, from saying that B. 
was incapable of transferring the bill by 
indorsement ; and, secondly, that the plea 
ought, even if the defendant could set up 
such a defence, to have set forth fully all 
the proceedings in the bankruptcy. Pitt 
V. ChappeloWy viii. 616 

\_Bartow ▼. BUhopf 1 East, 432, explained, 
on the ground that the plaintiff knew that the 
bill was the husband's property, and, thereforei 
could not take an aadgnment of it from the 
wife. See pp. 621 and 624. In Braithwaite t. 
Gardiner, 8 Q. B. 473, the plea was held bad in 
inbstance.] 

Estoppel upon Acceptor,^ — 11. A bill of 
exchange, purporting to be drawn bv B. 
& W., (a really existing firm), payable to 
their order, and to b« indorsed by them, 
was negotiated by the acceptor with that 
indorsement upon it. The drawing and 
indorsement were forfferies: — Held, that, 
if the bill was accepted and negotiated by 
the acceptor, with knowledge of the for- 
gery, he was estopped to deny the indorse- 
ment, as well as ttie drawing, by B. & W.: 
but, semble^ that, where the name of a real 
party, as the drawer, is for|^ed, a party 
who accepts the bill in ignorance of the 
forgery is estopped to deny the drawing 
only, but not the indorsement, although 
in the same handwriting. Beemcm v. />Ma:, 

xi. 251 

[Such estoppel most, however, be replied. 
Sanderson v. Collman, 4 M. & G. 209.] 

12. Where the declaration against the 
indorser of a bill of exchange alleges that 
A. made the bill and indorsed it to the 
defendant, the latter is not estopped by his 
indorsement to deny those allegpEttions, al- 
tliough it is very strong evidence of them. 
Armani v. Ccutrique, ziii. 443 

Waiver of Acceptance.'] — 13. In an ac- 
tion by the indorser against the acceptors 
of a bul of exchange, the defendants, who 
were under terms to plead issuably, plead- 
ed (amongst others) the following pleas; — 
First, that, after acceptance, ana before 
indorsement to the plaintiff, the drawer 
waived the acceptance, and discharged the 
defendants from payment thereof, of which 
the plaintiff had notice; secondly, that, 
after the making and accepting of the bill, 
and before it became due, it was delivered 
by the defendants to W., the drawer; and 
that, after it was so accepted and delivered, 
and while W. was the holder and payee 
thereof, and before it became due, W. in- 
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dorsed it to H., one of the acceptors, and 
then delivered it to H., with the intention 
of divesting himself, and he thereby did 
divest himself, of all right, title, &c. in 
the bill, and oi the right of suing thereon, 
and of indorsing the same again ; that it 
was indorsed to H. for a valuable consi- 
deration ; that H. continued to be the 
holder of the said bill always, from the 
time of the indorsement thereof until it 
was afterwards delivered by H. to the 
plaintiff; and that, at the time the bill 
was so delivered to the plaintiff by II., the 
plaintiff had notice ot all the facts: — 
Held, that these were Issuable pleas ; but 
afterwards held bad. Steele v. Hanner^ 

xiv. 136, 831 

Liability of Aeeepior nolmthgtanding Sa- 
tisfaction ofBilW] — ] 4. The drawer of a bill 
of exchange, before it became due, agreed 
with the acceptor, that, on his giving a 
certain mortgage security for the amount, 
he, the drawer, should deliver up to him 
the bill of exchange as discharged and fully 
satisfied. The acceptor accordingly exe- 
cuted the mortgage, and received back the 
bill uncancelled: — Held^ that the drawer 
was liable on the bill to a party to whom 
the acceptor afterwards indorsed it for 
value, before it became due. A plea in 
such action that the bill was paid by the 
acceptor before it became due, and after- 
wards re-issued by him without any new 
stamp, can be supported only by proof of 
actual payment in cash, and not by evi- 
dence of any arrangement between the 
drawer and acceptor, whereby the bill was 
treated aJB being satisfied. Mork^ v. Cut- 
verwellf vii. 174 

Receipt on BiU is no Evidence of Payment 
l^ AcceotorJ] — 15. The acceptor of a bill 
of excnange, on its presentation to him 
when due, did not take it up ; but after- 
wards, on the same day, a person unknown 
called at the bankers' where it lay, and 
paid the amount and received bacK the 
Dill, with a general receipt indorsed upon 
it. In an action by the indorsee against 
the acceptor, the bill was produced by the 
plaintiff; bearing that receipt : — Heldy no 
evidence of payment of the bill by the 
acceptor. Pniuips v. Warren^ xiv. 379 

IScholey V. Walsby, Peake, N. P. C. 34, 
doubted.] 

rV. T&AirSFBB BY iNDOBSraCENT. 

Indorsement means valid Delivery,"] — ^1. 
Declaration on a bill of exchange, drawn 
by J. H. upon and accepted by the de- 
fendant, alleging that J. H. indorsed it 
to E. M., and E. M. indorsed it to the 
plaintiff. Plea, that J. H. did not indorse 
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the bill to R M. At the trial J. H. proved 
that the name J. H., written on the back 
of the bill» was written by himielf ; that 
he had received the bill as the accountant 
to the Imperial Bank, for a debt due to 
the hanky and that after writing his name 
on it he had delivered it to W • M., who 
was also employed in the bank, to be kept 
by him for the bank. E. M. proved that 
he had received the bill from W • M», as he 
saidy for value, and indorsed and delivered it 
for value to his iather, the plaintiff. The 
defendant proposed to controvert this, and to 
shew that both E. M. and the plaintiff re- 
ceived the bill with full knowledge of the 
fraud committed by W. M. in handing over 
the bill. The learned judge rejected this 
evidence as inadmissible, under the plea 
denying J. H.'s indorsement, and the 
plaintiff obtained a verdict :—£f0^ on 
motion for a new trial, that the evidence 
tendered ought to have been received, as, 
if the facts stated had been fully proved, 
the jury oneht to have found for the de- 
fendant on the issue that J. H. did not in- 
dorse the bill to E. M., for, although there 
was an indorsement on the bill, there was 
no valid delivery by J. H., or by any 
authority from him, and so no complete 
transfer by indorsement to E. M. Manton 
V. AUmy viii. 494 

[See Adama v. /ohm, 12 Ad. & Ell. 455 \ 
Bayn t. Caulfield, 5 Q,. B. 81 ; Woody, Connop, 
5 Q. B. 292 ; Bromage v. Uoyd^ 1 £zch. 32.] 

2. A plea stated, that, after the mak- 
ing and accepting of iJie bill, and be* 
fore it became due, it was delivered, so 
accepted, by the defendants to W. ; and 
that while W. was the holder and payee, 
and before it became due, W. indorsed it 
to the defendant H.,and delivered It so in- 
dorsed to H., with the intention of divest- 
ing himself, and whereby he did divest 
himself, of all right, title, and interest In 
and to the bill, and of the right of suing 
thereon, and of indorsinar the same again ; 
that the bill was so indorsed to H. for a 
valuable consideration ; that H. continued 
to be the holder of the bill from the time 
of the said indorsement thereof to him 
bv W., until it was delivered by H. to the 
plaintiff; that the indorsement in the de* 
elaration mentioned consists merely of the 
last-mentioned delivery by H. to the plain- 
tiff of the bill, so indoned by W., and that 
it never was indorsed bv W. otherwise than 
in this plea mentioned ; and that when it 
was so delivered by H. to the plai&tiff, he 
had notice and knowledge of idl the matters 
in this plea mentioned. There were other 
pleas which differed from the above only 
in stating (instead of the allegation of no* 
Uce) that there was no consideration for 
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the delivery of the bill to the plaintiff, and 
that it was delivered to him aner it became 
due : — Ueldy on special demurrer, that these 
pleas were bad, as amounting to an argu- 
mentative traverseof the indorsement to the 
plaintiff. SUeU v. Harmer^ xiv. 831 

Title of Indorsee where BUlfraudtUentfy 
drawn i^ one Partner*! — 3. To an action 
by indorsee against A. & B., as drawers of 
a bill of exchange, indorsed to C, and by 
him to the plaintiff, A. pleaded that he and 
B. were in copartnership as brewers ; that 
B. made and indorse'd the bill, using the 
name of the firm, in fraud of A., and not 
for the purposes of the copartnership^ but 
for his own private purposes, viz. for a 
private debt, aue from nim to C.,and with- 
out the knowledge or consent of A. ; that 
there was no consideration or value to him, 
A., for the drawing or indorsement of the 
bill ; of all which premises C, at the time 
of indorsement to him, had knowledge and 
notice : and that at the time when the bill 
was indorsed and delivered to the plaintiff, 
he had full knowledge and notice of all the 
premises in the plea aforesaid. Replica- 
tion, that at the time when the bill was in- 
dorsed and delivered to the plaintiff, he 
had not any such knowledge or notice as in 
the plea mentioned ; and issue thereon. 
At tne trial the jury found that C. had no 
knowledge of the original fraud in the draw- 
ing of the bill, but that the plaintiff, at the 
time of the indorsement to him, had know- 
ledge of that fraud : — Held^ that the plea 
was not proved. Mojf v. Chapman^ xvi. 355 
[Queere^ per Parket B., whether the defence was 
available under anj of the pleas, p. 360 i Gill v. 
Cubiii, 2 B. & C. 466, is overruled, p. 359.] 

Notiee of Nbn-aeeeptanee to Ind&reer,'] — 
4. In an action by the indorsee of a bill of 
exchange, drawn payable to the defendant 
or his order, and indorsed by the defendant 
to the plaintiff, the defendant pleaded, that, 
after the indorsement by him to the plain- 
tiff, and before the bill became due, the 
plaintiff being then the holder, indorsed it 
to a person unknown, who presented it to 
the drawee for acceptance ; tnat the drawee 
refused to accept it ; and that the defend- 
ant had no due notice of the dishonour or 
non-acceptance. The plaintiff replied, de 
injuria : — Held^ on motion to enter judg- 
ment for the plaintiff, notwithstanding a 
verdict for the defendant on that issue, that 
the plea was a good answer to the declara- 
tion, inasmuch as it displaced the only title 
of the plaintiff alleged tnerein, vis. his title 
by indorsement from the defendant. Bart- 
lett V. Benson^ xiv. 733 

[Qiusfe, whether he could have replied a sub- 
seqaent iiuloneme&t without being guilty of a 
departure, p. 739.} 
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Effect of Re-indorsement,'] — 5. Assumpsit 
hy indorsees against indoi*8er of a bill of 
exchange, drawn by W. & Co. on H., in- 
dorsed by W. & Co. to the defendant, and 
by the defendant to the plaintiff. Flea, 
that W. & Co. are the plaintifllB, and no 
other persons ; that the plaintiffs, and no 
other persons, are the makers of the bill, 
and the persons to whose order it was pay- 
able, ana the persons who indorsed to the 
defendant, ana who are liable to him as 
such indorsers, in the event of payment of 
the bill by him. Replication, that at the 
time of drawing the bill, H. was indebted 
to the plaintiffs in the amount of the bill ; 
and thereupon it was agreed between the 
plaintiff and H. that in consideration that 
H. would procure the defendant to indorse 
and become surety as indorsee to the plain- 
tifiB of the bill, they would give time to H. 
for the payment of the debt; that the 

Slaintiffs, in pursuance of this agreement, 
rew and indorsed the bill as in the decla- 
ration mentioned ; and the defendant, for 
the accommodation of H., indorsed it to the 
plaintiffs, with the intent of thereby be- 
coming surety as indorser to the plaintifiB 
of the bill ; that H., in further pursuance 
of the agreement, delivered the oil! so in- 
dorsed to the plaintiffs, and the plaintifiB 
gave time to H. ; and that no part of the 
said debt has been paid to them : — Heldy 
first, that the facts disclosed in the replica- 
tion shewed a sufficient title in the plain- 
tifiB to sue the defendant on his indorsement 
to them, notwithstanding their previous in- 
dorsement to him ; secondly, that the repli- 
cation shewed a sufficient consideration for 
the defendant's promise to pay the plain- 
tifiB the amount of the bill ; and, thirdly, 
that it was not a departure from the decla- 
ration. Wilders y. Stevens, zy. 208 

Right of Action against Drawer accrues on 
Non-acceptance,}--6, The holder of a bill of 
exchange, on non-acceptance, and protest 
and notice thereon, has an immediate right 
of action against the drawer, and does not 
acquire a fresh right of action on the non- 
payment of the bill when due. The Statute 
of Limitations, therefore, runs against him 
from the former and not A^m the latter 
period. Whitehead y. JFalker, ix. 606 

Bmdenee of Transfer when (herdueJ] — 7> 
In an action by the second indorsee against 
the acceptor of a bill of exchange, at two 
months' date, the defendant pleaded that 
the bill was indorsed to the plaintiff when 
overdue. It was proved for the defendant 
that it was drawn and accepted for the 
accommodation of R., the first indorsee, in 
July, 1890. R. was Ihen an intimate friend 
of the defendant, but they afterwards quar- 
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relied ; no notice of its dishonouring was 
ffiven to the drawer. After the action was 
brought (in the present year) the defend- 
ant's attorney applied to the plaintiff to 
settle it. The plaintiff said that B. owed 
him much more money, and that, as he 
had given value for the bill, he must go on 
with the action. The plaintiff did not call 
R. at the trial : — Heldy that there was evi- 
dence to go to the iury that the bill was 
transferred to the plaintiff after it became 
due. BounsaltY. ifarrison, i. 611 

Overdue Note not subject to Set-i^,'] — 8. 
The indorsee of an overdue bill or note 
takes it subject to all the equities arising 
out of the bill or note transaction itself 
but not subject to any collateral claim ex- 
isting between the earlier parties to it. 
Therefore, to an action by the indorsee of 
an overdue note aeainst the payee, a dis- 
tinct debt due to the payee from a former 
indorsee cannot be set off. Whitehead v. 
Walker, x. 696 

[QtMpre, as to Goodall v. Bay, 4 DowL, P. 
C, 76.] 

Note payable on Demand does not become 
Overdue.'} — ^9. A promissory note, payable 
on demand, cannot be treated as overdue, 
so as to affect an indorsee with any equities 
against the indorser, merely because it is 
indorsed a number of years after its date, 
and no interest had 1>een paid on it for 
several years before such indorsement. 
Brooks V. Mitchell, ix. 16 

[The Statute of Limitationa runs from the 
date, Norton v. BUam, ti. 461. A cheque can- 
not be treated as overdue by the maker, Aobtnton 
V. Hawk^ordt 15 L. J., Q. B., 377 ; 10 Jur. 
964, unless a loss has arisen firam the delay : 
Alexander v. Burehfield, 7 M. & G. 1061.] 

Insufficient Plea of Note being Overdue.^ 
^10. To an action by the indorsees against 
the maker of several promissory notes, one 
of which was payable at three months' date, 
and the others on demand, the defendant 
pleaded that ai^r the making of the notes, 
and before the indorsement oi any of them 
to the plaintifiB, and whilst T. L. (who 
indorsea to the plaintifiiB) was the holder 
of them, T. L. was indebted to the defend- 
ant and to J. D., as executors, in a sum 
exceeding the amount of the notes for mo- 
ney lent by their testator, &c., in which 
sum the defendant was beneficially inter- 
ested as residuary legatee ; and that before 
the indorsement of Uie notes to the plain- 
tifiB, and while T. L. was the holder, it was 
agreed between him and the defendant and 
J. D. that the amount of the notes and the 
monies due thereon should be set off and 
allowed to him out of the monies so due 
from him to them, and that the defendant 
and T. L. should mutuaUy be dischaiged 
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from that amount ; that the notes and the 
monies thereon were thereby satisfied and 
discharged, and that they remained in the 
possession of T. L. until he indorsed them 
to the plaintiffs, without the consent or 
fault of the defendant; and T. L. indorsed 
them to the plaintiffs, and the plaintifis 
took them after they had been so satisfied. 
Replication thereto, that the notes were 
not satisfied and discharged as in the plea 
mentioned : — HMy after verdict for the de- 
fendant on this issue, that the plea was had 
for not shewing distinctly that the notes 
were overdue when indorsed by T. L. to the 
plaintiff and that the plaintiffs were en- 
titled to judgment non obstante veredicto. 
Chrippt V. Davis^ xii. 159 

I^audulent Indorsement,'] — 11. To an ac- 
tion by the indorsee against the acceptor of 
a bill of exchange, the defendant pleaded, 
first, that before and at the time of the in- 
doning of the bill by the drawer, he, the 
drawer, was indebted to the defendant in a 
sum of money exceeding the amount of the 
bill ; and that after the bill became due, in 
order to deprive the defendant of his right to 
set off in respect of the debt, he fraudulently 
indorsed the bill, to enable the plaintiff to 
8ue the defendant on the bill, and with- 
out any consideration for the indorsement. 
The defendant pleaded, secondly, that the 
drawer, before ne indorsed the bill, peti- 
tioned for relief under the Insolvent Debt- 
ors Act, whereby the right and title to the 
bill vested in his assignees: — Held^ that 
both were issuable pleas. Watiins v. Ben^ 
susauy ix. 422 

Crimng Time to prior IndorserJ] — 12. 
Where time was given to a prior indorser, 
after judgment had been signed in an action 
on the same bill against a subsequent in- 
dorser, — Heldf that the Court could not 
interfere to set aside the judgment on that 
ground, as the judgment could not be af- 
fected b^ such indulgence being given after 
it was signed. Bray v. Maneon^ viii. 668 

Discharge hy givina Time,] — 13. To a 
declaration by the indorsee of a bill of ex- 
change, alleged to have been indorsed by 
the drawer to the defendant, by the de- 
fendant to W., and by W. to the plaintiff, 
the defendant pleaded that the bill was in- 
dorsed by the defendant to H. for his ac- 
commodation, and without consideration ; 
that H. indorsed ittoW. ; that the alleged 
indorsement by the defendant to W., in the 
declaration mentioned, was the said in- 
dorsement by the defendant to H., and by 
him to W.; and that, after the bill became 
due and was dishonoured, the plaintiff and 
H. stated an account respecting this and 
other dishonoured bills, on which H. was 
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liable to the plaintiffs, and agreed to take 
from B. renewed bills in lieu of them, and 
not to press anv parties for payment of the 
original bills auring the currency of the 
latter; and averred that the substituted 
bills were accordingly drawn and accepted 
and delivered to the plaintiff, without the 
defendant's knowledge or consent, and that 
the plaintiff gave time thereby to the par- 
ties in the original bills. At the trial, the 
agreement alleged in the plea was proved 
in substance, but it appeared that U. did 
not indorse the bill to W . : — Held^ that this 
indorsement was a material part of the de- 
fence, since, unless H. was a party liable 
on the bill, the agreement between the 
plaintiff and H. was not such a giving of 
time as to discharge the defendant; and 
therefore that the plea was not proved, and 
the plaintiff was entitled to a verdict. Lyon 
v. HoUy v. 250 

V. Notice of Dishonour. 

Who entitled to,] — 1. A party who gua- 
rantees the payment of a promissory note, 
if it be not paid at maturity by the maker, 
is not entitled to notice of the dishonour of 
the note. Walton v. Maseally xiii. 72 

[Nor need the note be presented to the maker 
to render the party guaranteeiDg liable ; S. C, 
xui. 452.] 

Excuse for Want of Notice of Dishonour.] 
— 2. Assumpsit on a promissory note by 
indorsee against indorser. The declaration 
alleged that the note had been indorsed to 
the plaintiff by the payee, and averred 
** that neither at the time when the note 
was made, nor afterwards, and before it 
became due, nor when it became due, and 
on presentment for payment, had the maker, 
or the payee, any effects of the defendant in 
his hands, nor was there any consideration 
or value for the making of the note, of the 
payment thereof, or its indorsement by the 
payee to the defendant ; and that the de- 
fendant had not sustained any damage by 
reason of his not having had notice of the 
non-payment of the note. Special de- 
murrer : — Heldf that as against an indorser 
the declaration was bad, for not stating a 
sufiicient excuse of want of notice of dis- 
honour ; for it was consistent with its alle- 
^tions that the note might have been 
indorsed by the defendant for the accom- 
modation of one of the prior parties to it, 
in which case the defenoant would be en- 
titled to notice of dishonour. Carter v. 
Floioer, xvi. 743 

Dispensation should he averred.] — 3. As- 
sumpsit on two bills of exchange oy indor- 
see against his immediate indorser, averring 
notice of dishonour, to which was added a 
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of exchange by indorsee against his imme- 
diate indorser. WtUkins v. }Vake, vii. 488 
[So, by payee against maker, Hatch ▼. 7Vaye«, 
11 Ad. & £U. 702.] 

2. Where the drawer of a hill indorses 
it in blank, and delivers it to A., who 

S asses it without a fresh indorsement to 
i.y B. cannot maintain an action of debt 
on it against the drawer. I/etrin v. Ed- 
tcardsy ix. 720 

Misjoinder,'] — 3. Adeclaration,commenc- 
ing and concluding in the form of a declara- 
tion in debt, contained counts on bills of ex- 
change by indorsee against indorser, in the 
form given by the rule of T. T. 1 Will. 4, 
and also indebitatus counts in debt : — Held, 
not a misjoinder. Esdaile v. Maclean^ 

XV. 277 

[QutfTtf, whether it was not specially demur- 
rable on the ground of ambiguity : Per Parke, 
B., and Alderean, B., p. 282.] 

Joinder of Counts,"]— 4. A count by the 
payee against the acceptor of a bill of ex- 
change, in the form eiven by the rule of 
T. T. 1 Will. 4, may be joined with inde- 
bitatus counts in debt, the declaration 
concluding in the usual form in debt. 
Ompton V. Tc^lor, iv. 138 

DedaroHon of Drawer.'] — 5. Declaration 
by indorsee against acceptor of a bill of 
exchange stated it to be drawn by certain 
persons, using the name, style, and firm of 
« M. & Co.," and that the said " M. & Co." 
indorsed it : — Semble, that this was not a 
sufficient description, as it did not shew 
that M. & Co. arew or indorsed the bill in 
that name. BM v. Oordon, ix. 346 

6. Declaration by indorsee against ac- 
ceptor of a bill of exchange stated it to be 
drawn by certain persons, by and under 
the name, stvle, and firm of *' G. & Son," 
and that '^ the said persons, by and under 
the said name, style, and firm of 6. & Son," 
indorsed it : — Held, on special demurrer, 
that this was a sufficient aescription of the 
drawers and indorsers. Tigar v. Gordon, 

ix.347 

7. In a declaration on a bill of exchange 
it is informal to describe any of the parties 
to the bill by the initials only of his Chris- 
tian name, without shewing that he is so 
described in the bill itself. Esdails v. 
Maclean^ xv. 277 

Certaintv,'] — 8. In a declaration, contain- 
ing several counts on difierent bills of ex- 
change, each count, ai^r describing the 
bill, referred to it as ''the said" bill of 
exchange : — Held, sufficiently certain, even 
on special demurrer; for that the words 
'' the said" ought to be referred to the last 
antecedent. Ssdaile v. Maclean, xv. 277 
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Allegation of Promise,'\'-9. In an action 
by the indorsee against the drawer of a bill 
of exchange, the omission of a promise by 
the drawer to pay is, at most, merely mat- 
ter of form, which can only be taken 
advantage of on special demurrer; and, 
semble, tne allegation of a promise is, in 
such case, altogether unnecessary.^ Ste- 
ricker v. Barker, ix. 321 

Griffith V. Roa^forough, ii. 734 

Promise is necessary.']— 10. Inassumnsit 
by the indorsee against the drawer of a hill 
of exchange, it is necessary to allege a 
promise to pay ; and without such allega- 
tion the count is bad on special demurrer. 
Smith V. Cox, xi. 476 

Statement of Promise.']— 11. The decla- 
ration stated that one S. T., on &c., made 
his promissory note in writing, and thereby 
promised to pay to the order of the defend- 
ant, at Messrs. B., T., & B.'s, London, 
99/. 18s., two months after date, for value 
received, which period had, at the time of 
the commencement of the suit, elapsed, and 
then delivered the said note to the defend- 
ant, and the defendant then indorsed the 
said note to the plaintiff, and promised to 
pay the same according to the tenor and efeet 
thereof; but the said Messrs. B., T., and 
B. did not, nor did the said S. T., nor the 
defendant, nor any other person, pay the 
said note, although the said note was pre- 
sented at Messrs. B., T., & B.'s on the d^ 
when it became due, of which the defend- 
ant then had notice : — Held, on moUon in 
arrest of judgment, that the promise was 
properly stated, and that the breach was 
sufficient. Hedger v. Steavenson, ii. 799 

Payable on Bequest.] — 12. In assumpsit 
by the indorsee against the acceptor of a 
bill of exchange, the declaration, after 
stating that the bill was not paid, although 
duly presented on the day wnen it became 
due, alleged that the defendant afterwards, 
to wit, on the day and year last aforesaid, 
promised the plaintiff to pay him the said 
bill according to the tenor and effect of his 
said acceptance : — Held sufficient, on spe- 
cial demurrer, as amounting, after the bill 
became due, to a promise to pay on request. 
Christie ▼. Peart, vii. 491 

13. The Court set aside, as frivolous, a 
demurrer to a count on a bill of exchange, 
by indorsee against acceptor, on the ground 
that (after stating that J. & C. made the 
bill) it stated it to be payable to the draw- 
ef*s order, not then naming them ; and they 
refused to let in the defendant to plead a 

Elea, which, as he alleged, shewed tnat the 
ill was without consideration. Knillr. 



Slocfdale, 



vi. 478 



BILLS AND NOTES. 



BILLS AND NOTES. 



Demsnptum of Bitt (u /A^bftJ.]-— 14. A 
declaration by indorsee against indorser 
of a bill of exchange (the venue in the 
margin being London) was in the ordinary 
form of a declaration on an inland bill, 
stating the making, acceptance, indorse- 
ment oy the drawer to the defendant, in- 
dorsement to the plaintiff, presentment "for 
payment, non-payment, and notice thereof 
to the defendant. The defendant pleaded 
pleas denying the drawing, indorsements, 
presentment, and notice of dishonour of 
**the said inland bill of exchange:" — 
ffddy that, under this declaration, the 
plaintiff could not prove a foreign bill of 
exchange, and therefore that the defend- 
ant was entitled to describe it in his tra- 
verse as an inland bill, and the plea was 
good. Armani v. Castrique, xiii. 443 

Description of Indorser as Maker,'] — 16. 
A declaration alleged that the defendant 
made his bill of exchange, and directed the 
same to J. B., and required him to pay to 
the defendant's order 187^. 15«., and then 
indorsed the bill to the plaintifis. It ap- 
peared that the bill haa been drawn by 
one F., and indorsed by the defendant in 
blank ; and, having been delivered by the 
defendant to F., was by him taken to a 
bulk, of which the plaintifis were the ma- 
nagers, where it was received by them in 
renewal of another bill, discounted by them, 
and drawn and indorsed by the same par- 
ties : — Heldy first, that proof of the defend- 
ant's beinff the indorser of the bill did not 
support the averment that he made the 
bin ; secondly, assuming that an indorser 
might be treated as a drawer, still the pre- 
sent indorsement, being in blank, was 
equivalent to the drawine of a new bill, 
payable to bearer, and therefore the bill 
was misdescribed in the declaration ; third- 
ly, that the plaintiffs were not entitled to 
recover on the account stated. Burmester 
V. Hogarthy xi. 9^ 

16. Action on a bill of exchange by the 
drawer against the acceptor. The declara- 
tion alleged that the bill was made on the 
29th of March, payable four months after 
date, which period has now elapsed : — Held^ 
that the declaration was sufficient, and that 
it was not necessary to aver that four months 
had elapsed before the commencement of 
the suit. Owen v. Waters^ ii. 91 

[In Abbott T. AsMt, i. 209, the Coart had 
refiiaed to set aside ademnrreron this gromid as 
frifoloaa.] 

Non-assumpsit had!^ — 17. In an action 
by the indorsee against the maker of a 
promissory note, tne first count alleged 
that the defendant made the note, payable 
on a certain day ; that he delivered the note 
to the payee, and promised to pay the same 
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according to the tenor and effect thereof; 
that default was made in payment of the 
note when it became due, whereby the 
defendant became liable to pay the amount. 
The second count was upon an account 
stated, and alleged that on &c., (a day 
long subsequent to the note becoming due), 
the defendant became and was indebted to 
the plaintiff in &c., on an account then 
stated between them ; and the defendant 
afterwards, to wit, on the day and year 
aforesaid, in consideration of the premisesL 
promised the plaintiff to pay him the said 
several sums of money on request : — Hdd^ 
that this was an action on a promissory 
note within the meaning of the new rules, 
and that the plea of non-assumpsit was in- 
admissible. Donaldson v. Thompson^ vi. 316 
[Bat judgment cannot be signed generally : 
Bddison v. Pigram, xvi. 137.] 

18. To an action against the defendant, as 
indorser of a bill of exchange, he pleaded 
that *' he did not make or draw the bill of 
exchange, as in the declaration alleg^ed :"— 
Heldj that the plaintiff was not entitled to 
treat this plea as a nullity, and signed 
judgment as for want of a plea. Allen v. 
IValker, ii. 317 

May he pleaded in Action by Executor.']-^ 
19. If an executor declares on a bill or note 
payable to his testator, laying a promise to 
pay him (the executor), such promise may 
be denied by a plea of non-assumpsit, not- 
withstanding the new rules. THmmis v. 
Piatt, ii. 720 

[So, in Rotteston v. Dijpon, 2 D. & L. 892, 
in an action against an ezecntor, on a cheqne 
drawn by testator, non^assnmpsit is a good plea.] 

Under 6^6 Viet. c. 122.]— 20. Non-as- 
sumpsit (by statute) may be pleaded under 
6 & 6 Vict. c. 22, B. 40, in an action on a 
bill or note given by way of security to 
persuade a creditor to assent to the certifi- 
cate. Weeks Y.Argenty xvi. 817 

Evidence as to wrong Stamp admissHle 
under Non AccepilA — 21. In an action on 
a bill of exchange by indorsee against ac- 
ceptor, the defendant, having obtained an 
inspection of the bill, pleaded pleas, denv- 
inff the acceptance, the drawing, and the 
indorsement, and also a plea, founded on 
the 3 & 4 Will. 4, c. 97, s. 17, that the bill 
was written on paper improperly stamped 
with an old die: — The Court struck out 
the last plea. Dawson v. Macdonald, ii. 26 

22. In an action on a banker^s cheque, 
the Court refused leave to add a plea (the 
time for pleading having expired) that it 
was drawn by the defendant more than 
fifteen miles from the place where it was 
made payable, and falsely dated, in contra^ 
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rention of the 9 Geo. 4, c. 49, s. 16. 
M^Dwoail ▼. l^ster^ li. 52 

23. A plea to an action bj the holder of 
a cheque that the consideration for the 
making of it was money won by a third 
party of the defendant at hazard, in a com- 
mon gaming-house, is not an issuable plea, 
within the meaning of an order to plead 
issuably . Humphreys v. The Earl of tVal- 
degrave^ vi. 622 

24. To an action by the indorsee against 
theacceptor of a bill of exchange, a plea that 
the drawer had been twice bankrupt, and 
that his estate had not paid 15«. in the 
pound under the second fiat, whereby the 
propertv in the bill Tested in the assignee 
under the second fiat, and the drawer could 
make no title by indorsement : — HM^ an 
issuable plea. Machay v. Woody vii. 420 

[See snpra, III. 10.] 

Attorney's Bill.'}— -26. It is no answer to 
an action on a promissory note that it was 
given on account of an attorney's bill, not 
delivered before action brought. Jejr^s 
T. EvanSy xiv. 21 

Denial of making Ji — 26. The second 
count stated, that defendant made his other 
promissory note, and thereby promised 
to pay the bearer 600/. two months after 
date ; that defendant delivered the same 
to plain tifiP, who was and still is the 
bearer thereof. Plea, that defendant made 
a certain instrument, whereby he promised 
to pay to the order of him, the defendant, 
600/., as alleged in the first count, without 
tliis, that he made any other promissory 
note whereby he promised to pay the 
bearer the sum of money mentioned in the 
second count, as in that count alleged : — 
Held bad on demurrer, as amounting to an 
aignmentative denial of defendant's having 
made the note. Flight v. Maclean^ xvi. 61 

Alteration must be pleaded,'] — 27. In an 
action by the payee against the maker of a 
joint and several promissory note, the de- 
fendant is not entitled, under the plea that 
he did not make the note, to set up a de- 
fence that he signed the note as surety, on 
the faith that other persons wouldTalso 
sign it as sureties, and that the name of 
one of them who had so signed was cut oflP 
from the note. Sembky that the note was 
ritiated by cutting off the signature of one 
of the joint and several makers from it. 
Mason v. Bradley xi. 690 

[Aec. Hemming v. Tremery. 9 Ad. & £11. 
926.] 

Alteration.'] — ^28. In an action by indorsee 
against acceptor of a bill, (not stated to be 
payable at any particular place), it is a 
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good defence under a plea that the defend- 
ant did not accept the bill declared on ; that 
after he had accepted it generally, it was 
altered without his knowledge, by the ad- 
dition of a memorandum making it payable 
at a banker's. Calvert v. Bakery iv. 417 
[See wj^ra,^ Altbratiok, 7.] 

Defence that Drawer, Indorsery and 
Holder are the same Person^ mutt he plead' 
edJ) — 29* Assumpsit by Charles Williams, 
as indorsee of a Dili, against the indorser* 
The declaration averrM that one Charles 
Williams drew the bill on J* D., that the 
defendant indorsed it to the plaintiff, and 
that the drawee did not pay it when due. 
Plea, that the defendant had not due no- 
tice of the non-payment. The plaintiff 
was proved to be the drawer, and to have 
given notice of the dishonour to the de- 
fendant : — Heldy that, on these pleadingsi 
the defendant could not object that the 
plaintiff was not competent to give notice 
of dishonour, on the ground that the 
Charles Williams suing as indorsee and the 
Charles Williams stated in the dedaration 
to be the drawer were the same person. 
Williams v. ClarkSy xvi. 834 

De If^uriA^ — 30. To an action by payees 
against maker of a promissory note, the 
defendant pleaded that the plaintiffs pro- 
cured the defendant to make the note by 
fraud, and that the defendant was induced 
to make and deliver it by such fraud, and 
that there never was any consideration or 
value for the making and payment bv the 
defendant of the note. Replication oe in- 
juria: — Held good. Cowper v. Oarbeti, 

xiu. 33 

31. To an action on a bill of exchange 
by the indorsee against the acceptor, the 
defendant pleaded that the bill was drawn 
and accepted for the accommodation of B. ; 
that B. indorsed and delivered it to the 
plaintiff, in order that he, the plaintiff, 
should discount it or pay the value to B. ; 
but that plaintiff did not discount it or pay 
the value to B., or to the drawer, or to the 
defendant. To this plea the plaintiff re- 
plied de injuril^: — Heldy that the repli- 
cation was good, inasmuch as the plea 
amounted to matter of excuse for the non- 
payment of the bill. Bason r. Amoldy 

vi. 669 

Plea thai Bill was in the hands of Third 
Party at the time of Action brought.'] — 32. 
To an action by the indorsee against the 
indorser of a bill of exchange, the defend- 
ant pleaded, that, after the indorsement to 
the plaintiff, and before the commencement 
of the suit, he f the plaintiff) indorsed and 
delivered the bill for value to certain per- 
sons, whose names are to the defendant 
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unknown^ and the defendant then heeame 
and now is liable to pay the sum in the 
said bill specified, to the said persons to 
whom Uie said bUl was so delivered, and 
who, fvom the time of such indorsement 
until and at and after the time when the 
same became due, and when this action 
was commenced, have been and are the 
holders thereof. Replication, that the said 
persons in the plea mentioned were not, 
when the action was commenced, the 
holders of the said bill, modo et formit : — 
HMy on special demurrer, that the repli- 
cation was good, although the more scien- 
tific mode of replying to such a plea would 
have been, that, at the time of the com- 
mencement ot the suit, the plaintifiP was 
the holder of the bill, without this, that 
the persons mentioned in the plea were at 
that time the folders thert^of. Semhlt^ 
that the plea would have been bad on 
special demurrer, as being an argumentative 
denial that the plaintiff was the holder of 
the bill at the time the action was com- 
menced. Fraser v. Wtlchy viii. 629 

RepUeaticn to Plea of Bill outstanding at 
ike time of Action hrought.y-QIQ. The de- 
fendant pleaded, that after tne indorsement 
and before the commencement of the suit 
the plaintiff indorsed and delivered the 
bill to a person, whose name is to the de- 
fendant unknown ; and the defendant then 
became and still is liable to pay the 
amount to the said person to whom it was 
indorsed, and who from the time of that 
indorsement hitherto has been and is the 
holder thereof. Replication, that at the 
time of the commencement of this suit 
the plaintiff was and still is the bolder of 
the said bill, without this, that any other 
person is the holder thereof, in manner 
and form as in that plea is alleged : — Held^ 
that this replication was bad, as the traverse 
was too large, and put in issue the plain- 
tiff's being the holder of the bill, not only 
at the time of th^ commencement of the 
suit, but also at the time of the plea plead- 
ed, which was immaterial. Bason v. Ar- 
midf yi« 559 

Insuffleient Plea of Waiver hy Holder,'] 
— 34. Assumpsit on a bill of exchange, 
drawn by W. on and accepted by the de- 
fendants, payable to the order of W. six 
months after date, and indorsed by W. to 
the plaintiff. One of the defendants (H.) 
let judgment go by default ; the other 
defendants pleaded that after they ac- 
cepted the btll, and before it became due, 
and before it was indorsed to the plain- 
tiff, as in the declaration mentioned, W. 
waived the acceptance of the bill and ex- 
enerated and disehavged the defendants 
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from the same and from the payment of 
the bill ; and that no person ever gave or 
received any consideration for the said in- 
dorsement. Another plea differed from the 
above only In stating, as the concluding 
averment, that the bill was indorsed to the 
plaintiff after it became due : — Held^ on 
special demurrer, that these pleas were bad 
for not shewing that W. was the holder of 
the bill at the time of the alleged waiver 
by him. Steele v. Harmer, xiv. 831 

CHving Bill for and on account of a Ddft.'] 
— 35. l^o a declaration in assumpsit by in- 
dorsee against acceptor of a bill oi ex- 
change for 100/., tne defendant pleaded, 
that, after the bill became due, W. deli- 
vered to the plaintiff, at his request, cer- 
tain bills of exchange for the payment of 
certain sums of money therein mentioned, 
and amounting in the whole to more than 
the said sum of 100/., and to a large and 
sufficient sum, to wit, 380/., for and on ac- 
count of the sum specified in the bill of 
exchange in the declaration mentioned, 
and all damages, &c., which said bills of 
exchanse the plaintiff took and received 
from W ., for and on account of, amongst 
other things, the said sum of money in 
the declaration mentioned, and all da- 
mages, &c., and that the said bills of ex. 
change were paid and satisfied before the 
commencement of the suit, and when they 
became due* Replication, that they were 
not paid and satisfied modo et form& :— > 
Helclf after verdict for the defendant on 
this issue, that the plaintiff was entitled to 
judgment non obstante veredicto ; for that 
the plea was bad in substance for not 
shewing that the bills of exchange deli* 
vered to the plaintiff were negotiable in- 
struments in his hands. James v. Wil- 
liams, xiu. 828 

36. Assumpsit on a bill of exchange for 
50/., by drawer against acceptor, with 
counts for money lent and on an account 
stated. Plea, to the first count, that before 
the bill became due, G. had agreed to pay 
defendant certain suras by monthly instal- 
ments of 40/. ; that defendant was unable 
to pay the bill, and thereupon, while plain- 
tiff was holder, and before it became due, 
in consideration that defendant, with aS" 
sent of G., and at request of plaintiff^ 
would permit plaintiff to receive from G. 
so much of the instalments of 40/. as should 
amount to the sum in the bill. Plaintiff 
agreed to accept payment of the bill there- 
out, and to dischai^ge defendant from per- 
forming the promise in the first count. 
Averment, that the plaintiff received the 
first instalment, but neglected, of his own 
wrong, to procure payment of the residue 
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from G. ont of the next instalment. Re« 
plication, that, in consideration that de- 
fendant would, with assent of G., at request 
of plaintiff, permit plaintiff to receive from 
G. so much of the instalments of 40/. as 
should amount to the sum in the hill, 
plaintiff did not agree to accept &c., (tra- 
versing the plea in terms) : — Held had, on 
special demurrer, for not expressly travers- 
ing the agreement, and for leaving it un- 
certnin whether it meant to put in issue 
simply the agreement, or the considera- 
tion, or both, or that G., by plaintiff's 
consent, agreed to pay him the bill out of 
the instalments, so as to substitute them- 
selves as debtors to plaintiff on the defend- 
ant's acceptance. Eighth plea, as to 50/., 
parcel of the monies m the second and last 
counts, that before breach of the promises 
in those counts, plaintiff drew his bill for 
60/., which defendant accepted and deli- 
vered to plaintiff, who then accepted and 
received the same in discharae of the said 
sum of 50/., narcel, &c., ana then indorsed 
and deliverea the same to S., who from 
thence hitherto hath been and still is the 
holder thereof, and entitled to sue defend- 
ant on the same. Replication, that the 
bill became due before the commencement 
of the suit, and defendant did not pay it ; 
and that S., before the commencement of 
the suit, returned the bill to plaintiff, who 
then became the holder and continued so 
to the commencement, &c., and still is the 
holder : — Held bad, on special demurrer, 
for setting up fresh matter, without con- 
fessing and avoiding or expressly traversing 
the averment of S. being holder at the 
commencement of the action. The word 
^'discharge" in the plea, imported not pay- 
ment or satisfaction of the debt, but only 
that the bill was ^ven '^for and on account 
of it. The nmth plea resembled the 
eighth except in averring that whilst S. 
was holder, defendant and K., at his re- 
quest and on his account, respectively paid 
him its amount. Replication, traversing 
the payment, &c. of the bill in the terms 
of the plea, and generally, and averring 
the return of the bill by S. to plaintiff 
and the holding of it by plaintiff, as in the 
replication to the eighth plea : — Held bad, 
on special demurrer, for like reasons as the 
eighth. Kemp v. Pratt^ xv. 672 

Plea of satUf action of Ddt ly Bill mu9t 
shew that the BUI is runningjy-ffl. Debt 
for money lent and on an account stated. 
Plea, as to 100/., parcel, &c., that after 
that sum had become due, and before the 
commencement of this suit, the defendant 
made his promissory note for the payment 
to the plaintiff's order of 100/., six months 
after date, and delivered the same note to 
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the plfunUff, who then took and reoeived 
the same for and on account of the said 
sum of 100/., parcel, &c., and the causes of 
action in respect thereof : — Held bad, on 
general demurrer, for not averring that the 
note was still running, or that it had been 
indorsed over by the plaintiff. Semble, the 
plea was not bad for not averring distinctly 
that the note was delivered by the defend- 
ant, as well as accepted by the plaintiff, 
for and on account of the debt. Price v. 
Price, xvi. 232 

RMt to 8U&—Suhstiiuted Seeurity,"] — 
38. In February, 1829, A. & B. were in 
partnership as brewers, A. being interested 
only as executor of a former partner, on 
belialf of his infant son . B. ad vanced SOOL 
to D. out of the funds of the firm, and 
took his promissory note for that amount^ 
payable to the ord«r of Bk on demand. In. 
November, 1829, C. purchased the interest 
of the deceased partner, and the concern 
was thenceforth carried on by B. & C, 
and a notice was then insertea in the Ga- 
zette, signed by A., B., and C, of the disso- 
lution, and that all persons indebted to the 
firm should pay their debts to B. & C. 
A. became a large creditor of the firm, and 
in April, 1831, the note in question was 
indorsed by B. to B. & C, and by them 
to A., as part security for advances made by 
him. In August, 1831, B. obtained from 
D. his acceptance for 300/., as in lien of 
the promissory note, representing that A* 
wished for a fresh security, and undertak- 
ing to get back and dehver up the note, 
but which was never done. B. & C. be- 
came bankrupts. The bill of exchange was 
subsequently paid by D. to A.'s attorney, 
but there was no evidence why it camo 
into liis hands in an action by A. against 
D., (commenced in 1835), on the promis- 
sory note : — Held^ that the plaintiff was 
entitled to recover, unless the jury could 
infer from the circumstances of the case 
tliat he knew that the bill of exchange was 
given for the same debt as the promissory 
note. Adams v. Bingley, i. 192 

Discharge of hy Substituted Bill.']— -39. 
To a declaration b^ the indorsee against the 
maker of a promissory note for 420/., the 
defendant pleaded that after it became due 
he gave the plaintiff, and the plaintiff re- 
ceived from him, two bilk of exchange for 
210/. each, to take up the note and in liea 
thereof; that the defendant was a party to 
the bills and liable tliereon to the plaintiff, 
and that they were not due, and were out- 
standing in the plaintiff's hands. The de- 
fendant gave in evidence a memorandum, 
signed by the plaintiffs, stating that the 
defendant had given him two bills, for 
210/. each) to taxe up the note for ^0/. ; 
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and it appeared that one of the bills was 
overdue and unpaid at the commencement 
of the action : — Held^ that it was a ques- 
tion for the jury whether the biUs were 
given in lieu of and satisfaction for the note, 
or only to gain time for payment ; if the 
former, it was a defence to the action^ al- 
though the defendant did not prove the lat- 
ter aUegation of the plea; if the latter, it was 
no defence, unless he proved that both the 
bills were outstanding at thecommencement 
of the action. GoIdshedev^Cottrelly ii. 20 

BILL OF LADING. 

See Chart£r-partt. — Freight. 

lAabUity of Shipowner under Exception of 
Dimgers and Accidents of NavigaUon,'\ — 1. 
A vessel laden with goods arrived in the 
port of London, and was taken into the 
Commercial Dock to dischaige her cargo. 
For this purpose she was fastened by tackle, 
on the one side to a loaded lighter lyinff out- 
side her, and on the other to a barge lying 
between her and the wharf. The crew were 
discharged, except the mate, and lumners 
were wing employed in unloading her, 
when the tackle broke whereby she was 
fikstened to the lighter, and in consequence 
she canted over^ water got in through her 

Sorts, and the goods still on board were 
amaged : — Hela^ that this was a loss within 
the exception in the bill of lading, of '' all 
and every the dangers and accidents of the 
seas and navu;ation." Heldy also (in an 
action by the neighters against the ship- 
owners to recover damages for this loss), 
that the jury were propeny directed, ''that 
the owners were only bound to take the 
same care of the goods as a person would of 
his own goods, that is, an ordinary and rea- 
sonable care." Laurie v. Ihuglae, xv. 746 

Effect of Indorsement.'] — 2. A bill of lad- 
ing IS not negotiable like a bill of exchange, 
so as to enable the indorsee to maintain an 
action upon it in his own name : the effect 
of the indorsement being only to transfer 
the right of property in the goods but not 
tiie contract itself. Thompsons, Dominyy 

xiv. 403 

[A deliTery order or shipping note will not 
pats the property in the goods: Jenkyna v. 
Usbome, 7 M. & G. 678.] 

8. QuarSy whether a document, similar 
in form to a bill of lading, but given by the 
master of a boat navigating an inland canal, 
has the effect of such an instrument in 
transferring the property in the ^ods? 
Bfyans v. Nia, iv. 776 
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I. Construction. 

See Principal and Surety. 

Annual Officers,'] — 1. The subordinate 
officers appointed, under the St. Pancras 
Vestry Act, 69 Geo. 3, c. xxxix, s. 19, by 
the select vestry, are not annual officers, but 
hold their offices during the pleasure of the 
vestry. Therefore the bonds given by them 
to the directors of the poor (who are annual 
officers) under s. 67, continue in force after 
the directors to whom they were given 
have gone out of office. IPOahey v. Alston^ 

i.386 

As to Annual Officers when Re-appointed.] 
— 2, A bond, given to secure the fEuthfui 
performance of the office of collector of 
parochial rates (who was by act of Parlia- 
ment to be appomted by trustees for a year, 
and then to be capable of re-election), was 
conditioned, that, " from time to time, and 
at all times thereafter, during such time as 
he should continue in his said^ oMce, 
whether by virtue of his said appointment 
or of any re-appointment thereto, or of any 
such retainer or employment by or under 
the authority of the said trustees or their 
successors, to be elected in the manner 
directed by the said act, he should use his 
best endeavours to collect the monies re- 
ceivable by means of the rates in the then 
present or m any subsequent year," &c. &c. : 
—Heldy that the obligation of the bond was 
not confined to the year for which he was 
origin^ly appointed, but extended also to 
all subsequent years in which he was con- 
tinuously re-appointed. Augero v. Keen^ 

i. 390 

[See Anderson v. Thornton, 3 Q. B. 271.] 

Right of Trustee to w«.]— 3. An officer 
of the Palace Court entered into a bond 
with sureties to the knight marshal of that 
court, conditioned for tne due performance 
of the duties of his office ; and (inter alia^ 
that he should take sufficient bsiil from all 
defendants arrested, and should obey the 
lawful orders of the Court. Having taken 
insufficient bail from a defendant arrested 
in an action in that court, an order was 
made requiring him to pay the amount of 
debt and costs m the action, which he dis- 
obeyed :—-S«W, that the knight marshal 
was entitled, as a trustee for the plaintiff in 

T T T 
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Shardfroker isnotwUhin the Statute.'] — 2» 
A person, who hires or procures for another, 
persons to be employed by him in the lay- 
ing out and surveying of a line of railway^ 
is not a broker within the stats. 13 Edw. I., 
stat. 5 & 6 Anne, c. 16, s. 4, which prohibit 
persons from acting as brokers within the 
city of London, unkas licensed by the court 
of the mayor and aldermen. Milford v. 
Hughes, xvi. 174 

[In the note will be fonnd the case ofAndrewe 
de Vjfne, a.d. 1455, 34 Hen. 6, from the liber 
Donthom.] 

BUILDING ACT. 

lAMlUy in Case /or building Party 
WaUs.]^!. The Building Act, 14 Geo. 3, 
c. 78, s. 43, which authorises the building or 
rabing of a part v fence wall, does not protect 
a party from liability for anv collateral 
damage resulting from the building so 
erected ; and an action on the case is main- 
tainable by the occupier of an adjoining 
house, for heightening and building on a 
party fence waJl,whereby his windows were 
darkened. Wells v. Ody, i. 452 

Is a Local and Personal Act,] — 2, The 
Building Act, 14 Greo. 3, c. 78, was an act 
of a local and personal nature, and there- 
fore the power given by the 100th section 
of that act of pleading the general issue 
and giving the special matter in evidence, 
was taken away by the stat. 5 & 6 Vict, 
c. 97, s. 3. Therefore, the defence that the 
venue, in an action against a person for an 
act done in pursuance of the Building Act, 
was not laid in Middlesex, pursuant to the 
100th sectionof that act, is one which must 
be specially pleaded, and cannot be taken 
advantage of under ** not guilty." Richards 
v. EastOy XV. 244 

[The statute is, however, public, as to some 
eUases, e. g. as. 84 — 86, as in accidental fires. 
Id. 251 ; and Ace, FilHter v. Phippard, 17 L. J., 
Q. B., 89, 12 Jar. 202, where it was held '* acci- 
dentally," did not inclade fires by negligence.] 
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Construction of Statutes as to District 
Churches^ — 1. Before the passing of the 
stat. 51 (xeo. 3, c. 151, the incumbent or 
minister of the parish of St. Marylebone, 
(which was a lay rectory), by himself or 
his curates, performed the duty on all bu- 
rials in tlie parish, and received the sur- 
plice fees thereon, as part of the profits of 
the living. By this act the vestry of the 
parish were empowered to provide an addi- 
tional cemetery for the parish and erect a 
ehapel thereon ; and, by s. 41, the lay rec- 
tor was empowered to appoint a burying 
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minister to officiate in bnrying the dead in 
the said cemetery, a reader, to perform di- 
vine service and preach in the chapel, and 
(if it should seem right to the vestry) an- 
other minister to preach in the chiapel; 
such reader and preacher to receive for tneir 
salaries such sums as the vestry should ap- 
point. By sect. 80, nothing therein con- 
tained was to lessen or alter the title of the 
lay rector, or the person for the time being 
entitled to the rectory and advowson, to the 
ecclesiastical dues, oblations, and obven- 
tions belonging thereto. By a subsequent 
act, 1 & 2 Greo. 4, c. 21, (for effectuating 
the building of four district churches with- 
in the parish), it was enacted, that the 
parish should remain and be one entire and 
undivided parish for all ecclesiastical and 
civil purposes ; and the plaintiff was sub- 
sequently appointed rector of the parish. 
By the 6 Geo. 4, c. 124, (whereby the four 
districts were made district rectories for 
certain purposes), the district rectors were 
empowered (sect. 6) to solemnise marriages 
and baptisms, and take all fees for the same ; 
but, (by sect. 9), nothing therein contained 
was to alter or affect the law respecting 
burials or burial fees within the parish. In 
1824, W. was presented by the fcrown, (in 
whose hands the lay rectory then was), to 
the chapel built under the provisions of the 
51 Geo. 3, c. 151, and thenceforth performed 
all the burials there, and received the bu- 
rial fees, which he paid over to the plain- 
tiff, the rector, until the year 1839, when 
the defendant, by direction of the vestry, 
received and retained them: — Heldy that 
the plaintiff was entitled to recover the 
amount of such fees in an action for money 
had and received. Spry v. Emperor, vi. 639 

Pees not due unthout Service performed.'] 
— 2, Upon a special case stated as to the 
right or the plamtiff, as rector of the parish 
of St. Marylebone and minister of the new 
church of that parish, to recover certun 
fees alleged to be due for the burial of cer- 
tain paupers in the new burial ground of 
the parish, it appeared that, in 1733, the 
then minister, a rector of the parish, and 
the parochial authorities, referred to a tliird 
person the settlement of the minister's fees, 
and a table of fees was accordingly prepared 
by the referee. From that time down to 
1838, a fee of 1«. 6d, was paid by the parish 
officers to the minister or rector of the par- 
ish for the burial of a pauper in any of the 
cemeteries of the parish. Bv the stat. 51 
Geo. 3, c. 161, (a. d. 1811), the vestrymen 
of St. Marylebone were empowered to pur- 
chase land for erecting a new church and 
new cbapels, and making a new burial 
ground. By sect. 35, Dr. U., the then rec- 
tor and hb successors!, were declared to be 
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ministers of the new church, and the patron 
of the living was empowered to appoint 
successively minLsters of the new cnurch, 
who were to enjoy such ohlations, mortu- 
aries, glebes, tithes, profits, and other ec- 
clesiastical dues, as the present minister 
ought to have. Power was also given to 
the patron to appoint a minister to offi- 
ciate in burying the dead in the new burial 
ground, but no person was appointed in 
pursuance thereof. By sect. 49 the vestry- 
men were empowered to settle the rates and 
fees for burial in the new burial ground, 
and to alter and amend the same. By sect. 
60, thev were prohibited from reducing the 
burial fees below the amount then payable 
for burials in the parish. By sect. 71 , they 
were empowered to borrow 150,000/. on the 
credit of the rates' and burial fees, and to 
assign any portion of such rates or fees to 
the persons advancing the money. In pur- 
suance of the act, the vestry, in 1835, set- 
tled a table of fees, of which an item was, 
'* Paupers from the workhouse, 2s. Qd, ;* * and 
from that time the sum of Is. dd. has been 
paid to the rector, and Is. to the clerk and 
sexton on such burials. The burial service 
has not been performed by the rector or 
any of his curates, but by the reader of one 
of the new chapels: — Heldy first, that upon 
this statement no fee was shewn to be due 
to the plaintiflF, either by custom or by vir- 
tue of tne act of Parliament ; secondly, that 
if such fee were due, it must be recovered 
in the ecclesiastical court. Spry v. Cfallop^ 

xvi. 716 
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See Debt, I. 5. — MumciPAL Corporation. 

Ibr the OhservtUion of Sunday is Invalid,'] 
— 1. By a local act, 6 Geo. 4,c.lxxi.,the com- 
pany of proprietors of a public navigation 
were empowered to make bye-law^s u>r the 
good government of the company, and for 
the good and orderly using the navigation, 
and also for the well-governing of the 
bargemen, watermen^ and boatmen, who 
should carry any goods, wares, or merchan- 
dise upon any part of the said navigation, 
and to impose and inflict such reasonable 
fines or foiteitures upon all persons offend- 
ing against the same, as to the major part 
of the company should seem meet, not ex- 
ceed ing 5/. The company made a bye-law, 
that the navigation should be closed on 
every Sunday throughout the year, and 
that no business should be transacted there- 
on during such time, (works of necessity 
only excepted), nor should any person dur- 
ing such time navigate anv boat, &c.y nor 
should any boat, &c. pass along any part of 
the said navigation on any Sunday, except 
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for a reasonable distance, for the purpose of 
mooring the same, and except on some ex- 
traordinary necessitpr, or for the purpose of 
Soing to or returnmg from any place of 
ivine worship, under a penalty of 61. : — 
Heldy that the act did not authorise the 
company to make the above bye-law, and 
that it ^'as illef^al and void. The Oalder 
and UMle Navigation Company v. Filling^ 

xiv, 76 

Of Liverv Company — Uncertainty,'] — 2. 
The Plumbers' Company of London were 
incorporated by a charter of James I., and 
empowered thereby to make bye-laws. 
Thev made a bye-law that the master and 
wardens might call, choose, elect, and ad- 
mit into the livery of the company such 
person, free of the art or mystery of plumb- 
mg, as they should think fit ; and that every 
person so chosen should immediately upon 
notice thereof prepare himself to serve the 
same place at the then next meeting of the 
master and wardens, in such seemly and 
decent manner as formerly had been used ; 
and that every person so called and chosen 
into the said livery, and accepting the same, 
should use, wear, and keep tne same livery, 
according to the usage and warning given 
him for that purpose ; and that the same 

Eerson so called and chosen into the same 
^ very and accepting the same, should bring 
in and pay, at the next meeting, unto the 
master and wardens, to the use, mainten- 
ance, and relief of the company, and to the 
officers of the company, tor entering the 
same and for the warning given, such fees 
as formerly had been paid in like cases ; 
" and which of them soever, so called and 
chosen into the same livery, refiiseth to pay 
the said fees, or what person or persons so 
caUed and chosen to be of the same livery 
and refiiseth the same, shall forfeit and pay 
to the master and wardens, for the time oe- 
ing, for every such defaidt, the sum of 5/., 
or less, at the discretion and pleasure of the 
master and wardens, so it be not less than 
40«. In a declaration in debt on this bye- 
law against a person who had been elected 
into tne company and taken the oath to 
obey the bye-laws : — Heldy first, that the 
bye-law was not bad for uncertainty in the 
amount of the penalty ; secondly, that the 
declaration was not "bad for not shewing 
that the company was a company that had 
a Uvery, a livery being mentioned in the 
charter and bye-law ; thirdly, that it was 
not bad for not shewing that the defendant 
was a freeman of the city of London, for 
that the Court could not take notice that 
none but freemen of the city were admis- 
sible into the livery of a company, unless 
it had been certified to the Court by the 
Recorder of London; fourthly, that the 
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master and wardens alone might sae for the 
penalty, though it was reserved to the nse 
of the compan V generally. The breach al- 
leged in the declaration was, that the de- 
fendant, although requested, and although 
a reasonable time had elapsed, and although 
he was and continued such freeman, did 
not nor would attend or serre the said 

Slace to which he had been so chosen, and 
id not nor would attend and serve the said 
place at the next meeting, or at any subse- 
quent meeting of the master and wardens, 
but therein made default, and refused to 
prepare himself to serve the said place : — 
HMf that the breach was well assigned ; 
for that one refusal to which, by the bye- 
law, the penalty was attached, was the re- 
fusal to prepare to serve, and to serve at the 
next court. Piper v. GkappeUy ziv. 624 

Cofutrudion of Railway Act avthorising 
Bye'lawt,']'-3. By 5 Will. 4, c. 10, (local), 
the London and Croydon Railway Com- 
pany was incorporated. By s. 106 they 
were authorised to make bye-laws for the 

£K>d government of their affairs, for regu- 
ting their proceedings, and for the man- 
agement of the undertaking and of the 
onicers and servants of the company in all 
respects, '' and to impose and inflict such 
reasonable fines and forfeitures upon all per- 
sons offending against the same as to the 
said company shall seem meet, not exceed- 
ing the sum of 6/. for each offence ;" such 
bye-laws to be '* binding upon and be ob- 
served by all parties," provided they were 
not repugnant to the laws of England or 
the directions of the act. By s. 148, the 
company were empowered to make orders 
for regulating the travelling upon and use 
of the railway, and for or relating to tra- 
veUers passing thereon; such orders and 
regulations to be binding upon such travel- 
lers, on pain of forfeiting and paying a sum 
notexceeding 5/., which the company should 
attach to a default. By s. 163, penalties 
and forfeitures imposed by the act, or by 
any bye-law, order, or rule made in pur- 
suance thereof, might be recovered m a 
summary way by adjudication of justices, 
one-half the penalty to go to the informer, 
and the other half to the company. By 
s. 165, any officer or agent of the company 
may seize and detain any person, whose 
name and residence should be unknown to 
such officer or agent, who shall commit any 
offence miinst the act, and may convey 
him &c. before a justice, without any war- 
rant or other authoritv than that act. The 
company made a bye-kw, under their com- 
mon seal, by which each passenger, not 
producing or delivering up his ticket on 
leaving the company's premises, was re- 
quired to pay the fiire from the place 
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whenoe the train originally started: — 
Heldy that this was not a bye-law impos^ 
ing a ^penalty or forfeiture;" so that the 
non-proauction of a ticket, on leaving the 
company's premises, and the refusal to 
pay the fare from the place from which the 
train originally started, did not authorise 
the arrest of the paaaenger. Semble^ the 
only power to apprehent^ given by s. 165, 
is for an offence against the act itself. 
Quar0y whether the oye-law was reasona- 
ble? ChiUon V. The Lmdan and Orcydm 
Bailwt^ Compai^p zvi. 212 



CANAL ACT. 

See Bte-Law, 1. — Case, 14. — Navigation 
Act. — Railway. 

Cotutrttetion as to TollsJ] — 1. A canal 
act empowered the company of proprietors 
to take for tonnage upon coals, stones, tim- 
ber, com, &c., and other goods, wares and 
commodities whatsoever which should be 
navigated or conveyed upon the canal, such 
rates and duties as they should think fit, 
not exceeding the sum of 2iJ. for every 
ton, on entering into or passing out of the 
canal at its junction with the river Trent ; 
and also not exceeding the sum of l^o?. per 
mile for every ton of coal, stone, timber, 
corn, &c. and other goods, wares and com- 
modities, except all dung, soil, marl, ashes, 
and other mantirtf, (other than lime, which 
should pay half the said tolls), and except 
j^vel, stone, or other materials for mend- 
ing the roads, which should pass toll free, 
which should be navigated or conveyed 
upon the canal. A subsequent section pro- 
vided that no boat or vessel should pass 
through any lock, to be made under the 
act, without the consent of the company 
of proprietors, unless such boat or vessel 
should pay a duty or rate equal to what 
would be paid by a vessel loaded with a 
burthen of thirty tons, unless waste water 
should be running over the regulating weir 
of such lock, or unless such vessel should 
be returning, after having passed on the 
canal with a greater burthen than thirty 
tons : — Held^ that a boat laden with a bur- 
then of pMnurey though greater than thirty 
t^ns, was eutitled to navigate the canal, 
and to pass at any time through the locks 
without payment of any toll whatever. 
Hall V. Proprietors of Grantham Canal 
Navigationy xiii. 114 

[Affirmed in error, xiv. 880.] 

Written Contract is necessary to give 
T^leJ] — 2. Where a canal act enacted in 
one clause, that, after any land should have 
been set out and ascertained for making 
the canal, &c., it should be lawful for all 
persons seised or possessed of or interested 



CAPIAS. 



CAPIAS. 



in such lands, to contract for, sell, and con- 
rey them to the canal company, and that 
all such contracts, sales, and assurances 
should be valid and effectual in law, and 
all such contracts, &c. should be made at 
the expense of the company, and enrolled 
with the clerk of the peace, and copies 
thereof, signed by the clerk of the peace, 
should be evidence : and a subsequent 
clause enacted, that, upon payment of such 
sum or sums of money as should be con- 
tracted or agreed for between the parties, 
or determined and adjusted by the com- 
missioners, or assessed bv a jury in manner 
thereinbefore mentioned, the lands should 
be vested in the company : — Held^ that, by 
reference to the former clause, the con- 
tract, in order to vest the lands in the com- 
pany, must be in writing ; and that, there- 
fore, proof of pavment by the company, 
for particular lands identified in evidence, 
was not sufficient proof of title in the com- 

}}any. The Earl of ffarboraugh v. Shard- 
<nOy vii. 87 

[ilcc. J>oe d. RohvM v. Warwick Canal 
Companyi 2 Bing. N. C. 483. Compare, infra, 
Inclosurb, II. 2.] 
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See AvFiDAViT to hold to Bail. — Arrbst. 
— Escape. — Exbcutiom. — Insolvent. 

May issue in an Action upon a Judgment 
under 20/.]— 1. Since the 7 & 8 Vict. c. 96, 
a defendant may be taken in execution in 
an action on the judgment recovered, 
though the debt recovered in the former 
suit was under 20/., and the second action 
is brought within a year. Mason v. iVt- 
chollsy xiv. 118 

[This statute does not apply to costs of non- 
suit : Newton y. Lord Conynghamf 17 L. J., 
C. P., 288 ; bat it does to an action of debt for 
penalties for infringement of copyright : Fitx* 
ball ▼. Brooke, 6 Q. B. 873.] 

Proeeedifige will not he stayed,^ — 2. A 
defendant, being sned for a debt amount- 
ing to 16/. in May, 1844, consented to a 
judge's order for the payment of the debt 
and costs by instalments ; the plaintiff to 
be at liberty to sign judgment for the 
whole, on any instalment becoming due 
and not being paid. The defendant paid 
some of the instalments, but in September 
following the sum of 29/. Ss. Ad, having 
become due, the plaintiff signed judgment 
for that sum, and brought an action on the 
judgment, /or the purpose^ as the defendant 
alleged^ of taking him in execution^ notwith- 
standing the 7 « 8 Vict. c. 96, s. 57, which 
enacts tnat " no person shall be taken in 
execntion upon any judgment, wherein 
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the snm recovered shall not exceed 20/., 
exclusive of costs." The Court refused to 
stay the proceedings in the action, on the 
ground that this was not a case to which 
the act was applicable. Hopkins v. Free- 
man^ xiii. 872 
[ilcc. Joseph V. Buxton, 1 C. B. 221.] 

Address,'] — 2. A capias addressed to she- 
riff;!, instead of sherifi^of Middlesex, set aside 
with costs. Perse v. Browning^ i. 862 

Indorsement^] — 8. The following indorse- 
ment on a capias was held irregular : — 
'' This writ was issued by W. L., 32, Great 
James-street, Bedford-row, a^ent for the 
plaintiff in person, who resides at Bar- 
mouth." Lloyd V. Jonesy i. 649 

[In Toby v. Hancock, 1 B. C. R. 207, the in- 
dorsementon writ of summons was, " G. F. & S., 
of I, Bedford-row, London, agents for Mr. J. T. 
of Exeter, in the county of D., the plaintiff 
within named," and it was held bad.] 

4. " T. S., a clerk in the Army Pay Office, 
Somerset House, in the city of West- 
minster and county of Middlesex : *' — Held^ 
not to be a sufficient description of the de- 
fendant in a capias. The blank following 
the word " of, " in the form given by the 
Uniformity of Process Act, must be filled up 
with the place of the defendant's actual or 
supposed residence, or, if the plaintiff have 
no knowledge of these, with the place 
where the defendant is or is supposed to 
be, in conformity with the directions given 
in sect. 1, as to the writ of summons. 
Rolfe V. Swanny 1. 805 

Right of Officer to Mifer.]—^. A sheriff's 
officer is not justified in enteringand search- 
ing the house of a stranger, for the purpose 
of arresting a defendant under a ca. sa., 
although such defendant may have resided 
there immediately before the entry, and al- 
though the officer have reasonable cause to 
suspect that the defendant is in the house, 
if it turns out that he was not in the house 
at the time. Morrish v. Murrey ^ xiii. 52 

At what Time it may he Executed^ — 6. 
A defendant may be taken in execution 
after the expiration of a year from the 
judgment, upon a ca. sa. sued out within 
the year, although not returned and filed 
within the year ; and no scire facias is ne- 
cessary in such case. Simpson v. Heathy 

V. 631 

7. A writ of ca. sa. may be executed 
more than a year after its date. Green- 
shields V. Harris, ix. 774 

After Death of Plaintijf,]-S. A writ of 
ca. sa., issued in the lifetime of the judg- 
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ment creditor, may be executed after his 
death. ElUiy.Qriffithj xvi. 106 

Testatum when icarranted by Original 
Writ,'] — ^9. Where the venue beine in 
Surrey, final judgment was signed on 
April 2ndy 1840, and a testatum ca. sa. of 
the same date issued into Yorkshire, on 
which the defendant was arrested ; an ori- 
ginal ca. sa. into Surrey, also dated April 
2nd, 1840, with a general return of non est 
inventus thereon, was held sufficient to 
warrant the testatum. Oreenshields v. 
Harris, ix. 774 

Omission of Date,"] — 10. The omission 
of the date, in the copy of a capias served 
on the defendant, is an irregularity for 
which the defendant will be d&harged on 
entering a common appearance. Smart v. 
Johnstone, ill. 69 

Copy of JVrit.'] — 11. Where a writ of 
capias described tne defendant by the addi- 
tion of ** gentleman," but that addition 
was omitted in the copy served : — Held, 
that this was not a copy of the writ in 
compliance with the stat. 2 Will. 4, c. 39, 
8. 4. Cooke V. Vaughan, iv. 69 

Where Defendant is J7/.]— 12. Where a 
defendant had been arrested on a ca. sa., 
but was too ill to be removed from his 
house without danger to his life, the Court 
enlai*ged the time for returning the writ, 
but could not afford the sheriff any relief 
against the extra costs of keeping up the 
caption. Jones v. Robinson, xi. 768 

[By 7 & 8 Vict. c. 96, s. 62, there is power 
gifen to suspend the execution of the writ in 
cases under that act.] 

Poundage upon Amount of Writ, as 
amendedJf—lS, A writ of ca. sa. was in- 
dorsed, by mistake, for a laiger sum than 
the amount really due; and, after the 
debtor had been taken in execution, the 
mistake was corrected by a judge's order : — 
Held, that the sheriff's claim for poundage 
must be regulated accordingly, and that he 
was only entitled to poundage upon the 
debt really due. Evans v. Manero, vii. 463 

[No poundage is now payable upon ca. sa. by 
5&6 Vict. c. 98, 8.31.] 

14. A sheriff has no right to take pound- 
age from a defendant on the execution of a 
writ of ca. sa. Hayley v. Racket, v. 620 

Return,'] — 15. " The defendant is not to 
be found in my bailiwick" is a bad return 
to a writ of capias. Rex v. Sheriff of Kent^ 

ii. 316 
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See Febrt. — Negligence. — Stoppage ik 
Tbansitu. — Tender. 



I. Geneballt. 
II. LiABiuTT OF Railway Companies. 



I. Generally. 

Actual Tender, is unnecessary,] — 1. A 
declaration in case against a common car- 
rier for refusing to carry goods, averred 
that the plaintiff ^' was ready and willing, 
and then offered to pay to the defendant 
such sum of money as the defendant was 
legally entitled to receive for the receipt, 
carriage, and conveyance of the said par- 
cel :" — Held, on special demurrer, that the 
averment was sufficient, and that it was 
not necessary to aver an actual tender of 
money for the carriage. Piciford v. Orand 
Junction Railway Company, viii. 372 

[So, where an excessive demand is made by a 
carrier, and complied with, the omission to ten- 
der a specific sum is no bar to an action to re- 
cover the excess. Ashmole v. Wainwright, 2 
Q. B. 837.] 

B^ect of Notice limiting Liability and 
Moae of Pleading — Conversion by Misde^ 
livery,] — 2, A carrier is not bound to con- 
vey goods, except on payment of the full 
pnce for the carriage, according to their 
value ; and if that be not paid, it is compe- 
tent to him to limit his liability by special 
contract. And, therefore, where a carrier 
receives valuable goods to carry, after no- 
tice to the bailor that he will not be re- 
sponsible for loss or damage to them unless 
a higher than the ordinary rate of insur- 
ance be paid for the carriage, he receives 
them on the terms of such notice, which 
amounts to a special contract; but he is 
not exempted thereby from all responsi- 
bility, but is, notwithstanding the notice, 
bound to take ordinary care in the carriage 
of the ^[oods, and is liable, not only for any 
act which amounts to a total abandonment 
of his character of a carrier or for wilful 
negligence, but also for a conversion by a 
misdelivery arising from inadvertence or 
mistake, if such inadvertence or mistake 
might have been avoided by the exercise of 
ordinary care. In case against carriers, the 
first count stated a delivery to the defend- 
ants, at their request, of a case containing 
certain maps, to be carried, &c., and alleged 
a receipt thereof by the defendants, where- 
by it became their duty to take due and 
proper care thereof, but that they did not 
take due and proper care of them, whereby 
the goods were lost. The second count 



CARRIER. 



CARRIER. 



was in troTer. Plea to the first count, that, 
at the time of the delivery of the case and 
its contents, the defendants were common 
carriers for hire, and then gave notice to 
the plaintiflL who then had notice and 
knowledge that the defendants would not 
be responsible for the loss of, or damage 
done to, certain goods and chattels deli- 
yered to them for the purpose of carriage, 
and, amongst others, maps, in packages or 
otherwise, unless the same were insured, 
according to their vidue, and paid for at the 
time of delivery ; that the said case was 
the package in which the said maps were 
contained ; and they received the case and 
maps to be carried, as aforesaid, u^n the 
terms and conditions of the said notice, and 
upon no other terms whatsoever, of which 
the plaintiff, at the time of the delivery, 
had notice ; and that the maps were not, 
at the time of the delivery, insured ac- 
cording to their value, or paid for. To 
the count in trover there was a similar 
plea, alleging the conversion to have been 
by a misoelivery, through mistake and in- 
advertence. On special demurrer to both 
pleas: — Held, first, that the action being 
founded on a breach of duty ex contractu, 
the all^;ation in the pleas of a special con- 
tract was sufficient; and that as the de- 
fendants accepted the goods only on the 
terms of the notice, a special averment of 
plaintiff's consent was unnecessary ; se- 
condly, that the third plea was not an ar- 
gumentative traverse of the facia in the 
declaration, from which the breach of duty 
was implied ; thirdly, that, as the declar 
ration might apply to any kind of negli- 
gence, it was not necessary to allege, in the 
third plea, that the loss was occasioned by 
such negligence, as the defendants were 
not responsible for ; and that if the defend- 
ants had committed negligence for which 
they were liable, notwithstuiding their no- 
tice, the plaintiff should have new assigned 
it ; fourtnly, that the case was not sepa- 
rable from the maps; fifthly, that the 
plea to the count in trover could not be 
supported, inasmuch as it admitted a con- 
version by inadvertent delivery, and did 
not shew that the inadvertence was such 
as was protected by the notice. IVyld v. 
Pieiford, viii. 443 

[Aoconiiiig to Hinton v. Dibbmt 2 Q. B. 646, 
where notice is not given* as reqnirad by 11 Geo. 
4 & 1 Will. 4, c. 68, the carrier is not liable 
for the loM of the goods, even by the gross neg- 
ligence of his aervants. The effect of the statute 
was not considered in the principal case.] 

Evidence of Knowledge of Notice,] — 3. 

At the trial, there was contradictory evi- 

dence as to whether a ticket, by which the 

company sought to limit their liability, 
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had been delivered to the son of the plain- 
tiff, and the learned judge left it to the 
jury to say whether it was delivered to him 
or not : — Heldy that it was no misdirection 
in not directing them to find whether it 
was read over and explained to him. 
Palmer v. Tke Grand Junction Railway 
Company y iv. 749 

CcfnJtroict by Servant receiving OoodsJ] — 
4. The Grand Junction Railway Company, 
who are carriers on their line, published a 
printed notice, which was fixed up over 
the door of their station for the reception 
of goods in Liverpool, that all goods re- 
ceived after four o'clock, p. m., would be 
forwarded on the next working day. Long 
after the publication of this notice, certain 
goods were brought to the station, about 
half-past five, p. m., to be forwarded to Bir- 
mingnam by the railway. The person 
who brought them, (a servant of the 
owner), saw the company's weigher, and 
asked '* If there was time," i. e. for the 
goods to proceed that evening. He said 
there viras ; and the goods were placed by 
the company's porters on the trucks on 
which goods are carried upon the railway. 
The same person had, on former occasions, 
taken goods of the same kind to the station, 
at a late hour, which were never refused 
for being too late, and which had been for- 
warded the same evening: — Held, that, 
upon these fiusts, there was evidence to go 
to the jury of a special contract by tne 
railway company to forward the goods in 
Question on the same evening on which 
they were delivered. Pickford v. The 
Grand Junction Railway Company , xii. 706 

Where Bailee for Reasonable Reward, as 
Warehouseman^ — 5. Goods were forweurd- 
ed, by a carrier's waggon, to A., in Lon- 
don, and delivered by the carrier to him. 
A. sent them back to the carrier's ware- 
house, with directions that they should re- 
main there to await hb orders. They re- 
mained there accordingly for upwards of 
a year, when the^ were lost out of the 
warehouse. A prmted biU, issued by the 
carrier, and sent to A. with the goods, 
stated that ^'any goods that should have 
remained three months in the warehouse 
without being claimed, or on account of 
the non-payment of the charges thereon, 
would be sold to defray the carriage or 
other charges thereon, or the general lien, 
as the case might be, together with ware- 
house rent and expenses." The carrier 
had often before carried goods for A., but 
no goods of his had before lain in the car- 
riers warehouse: — Held, that the carrier 
was not, under these circumstances, a mere 
gratuitous bailee of the goods at the time 
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of their loss ; and, therefore, that A. might 
recover against him the value of the go^s, 
on a decliiration in assumpsit alleging that 
they were delivered to the defendant to he 
safely kept for the plaintiff, fur certain 
reasonable compensation and reward to be 
therefore paid by him. Cairns v. Robins^ 

yiii. 268 

Evidence of Delivery and Acceptance^ — 
6. Goods were forwarded by K., a carrier 
from London to Liverpool, addressed to the 
plaintiff, (at the Isle of Man), ** care of D., 
(the defendant), Brunswick-street, Liver- 
pool." The goods were landed by K. on a 
public wharf at Liverpool ; and, on the 
same day, notice was sent to the defendant 
of their arrival, and he signed the carrier's 
book, containing an acknowledgment that 
the goods in question had arrived for him 
(the defendant). He caused them also to 
be entered in the clearance and manifest of 
a steam-vessel about to sail for the Isle of 
Man. It was proved also, that, on former 
occasions, when goods had been brought by 
K. for the defendant, he had desired that 
they might remain at the wharf till he 
sent for them. The defendant never sent 
to the wharf for the boxes until six days 
after their arrival, when they were not to 
be found : — Ueld^ in an action on the case 
against the defendant for negligence in not 
taking proper care of the goods, that there 
was evidence for the jury of a delivery to, 
and acceptance by, him. Quiggin v. i>uff^ 

i. 174 



II. LiABiLiTT OF Railway Companies. 

Notice of ActionJ] — 1. By the stat. 
8 Will. 4, c. 34, (local and personal, pub- 
lic) the Grand Junction Railway Company 
are empowered to make a railway from 
Warrington to Birmingham ; by sect. 154 
they are empowered to receive certain ton- 
nage rates *'for all articles, matters, or 
thmgs carried or conveyed on the railway ;^' 
by sect 166 the company aiB empowered 
to become carriers themselves, and are au- 
thorised, if they shall think proper to use 
engines, &c., to carry and convey upon the 
railway all such passengers, cattle, goods, 
wares and merchandise, articles, matters 
and things as shall be offered to them for 
that purpose, upon certain "reasonable 
charges;*' by the 214th section, "no ac- 
tion, suit, or information, nor any other 
proceeding of what nature soever, shall be 
Drought, commenced, or prosecuted against 
any person ybr anything aone or omitted to 
be dine in pursuance of the aet^ or in the 
execution of the powers or authorities, or 
any of the orders made, given, or directed 
in, by, or under the act, unless fourteen 
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days' previous notice in writing shall be 
given by the parties intending to commence 
or prosecute such action, &c., nor unless 
such action, &c. shall be brought within 
three months ;" and by the 216th section, 
power to tender amends is given. Under 
the 166th section, the company became 
carriers themselves. In an action against 
the company (alleging them to be owners 
and proprietors of the railway), for not 
safely carrying and conveying some horses 
in their carriages on the railway, whereby 
one was killed and others were injured : — 
Heldy that the company were not entitled 
to notice of action, as for a thing done or 
omitted to be done in pursuance of the act, 
and that not having restricted their liability 
by any special contract, they were subject 
to the liabilities of carriers at common law. 
Palmer v. Grand Junction Railway Com- 
paanyy iv. 749 

[So in an action for injury while travelling npon 
the line : Carpue ▼ . Londo n and Brighton Rail' 
way, 5 Q. B. 747. But in Kent v. The Great 
Western Railway Company^ 3 C. B. 714, notice 
of action was held necessary in an action to re> 
cover the excess which had been extorted bj the 
company for carriage of goods.] 

Reasonable and Efual Charges,'] — 2, The 
Grand Junction Railway Company were 
authorised by their act of Parliament, 3 
& 4 Will. 4, c. 34, s. 166, to carry and 
convey upon the railway all such passen- 
gers, gooas, merchandise, &c., as should be 
offered to them for that purpose, and to 
make such reasonable charges lor such car- 
riage and conveyance as they might from 
time to time determine on. Section 169 
authorised the company also to fix the 
sums to be charged in respect of small par- 
cels not exceeding 600lbs. weight each. 
By the 4 Will. 4, c. 4, s. 19, they were 
empowered to carry passengers and goods 
on other railways, and to make such rea- 
sonable charges for such carriage as they 
should determine on. And by another act, 
the 3 Vict. c. 49, s. 26, it was enacted, 
that the charges by the former acts autho- 
rised to be made for the carriage of pas- 
sengers or goods should be at all times 
charged equally and after the same rate in 
respect ot all passengers, poods, &c., con« 
veyed or propelled by a like carriage or 
engine, passing on the same portion of the 
line and under the same circumstances* 
The company published a list of rates for 
the carnage of merchandise, divided into 
seven classes, of which the lowest wasl6ff. 
and the highest 60s, per ton; and for 
** boxes, bales, hampers, or other packages, 
when they contained parcels or other pack- 
ages or things under 112 lbs. weight each^ 
directed, consigned, or intended for dif- 
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ferent penonsy or for more then one per- 
son," tney imposed a chaise of Id, per lb. 
weight : — ffeld^ that this last was not a 
reasonable charge, in the case of a package 
above 500 lbs. weight, made up by a carrier 
and directed to one person, although con- 
taining a number of parcels under 112 lbs. 
weight each, consigned or directed to dif- 
ferent persons. The oompany also became 
carriers on the London and Birmingham 
line, and published a list of charges for the 
carriage of goods from Manchester to Lon- 
don, among which ''Manchester packs" 
were chaived 3s, Sd. per cwt., or 65«. per 
ton. At tne foot of this list was a notice, 
that ** goods were brought to the station at 
Camden Town without extra charge," and 
that there was ** no chafge for booking or 
delivery in London." The company made 
an agreement with C. & H., that the 
latter should carrv from the station at 
Camden Town and deliver in London all 
such ^oods carried by the railway, and for 
so dom^ should receive 10«. per ton out of 
the entire charge of 65s, per ton : — Held^ 
that, under these circumstances, the charge 
of 66s. per ton, when made to any other 
persons who were ready to receive their 
eoods at the station at Camden Town, was 
both unreasonable and unemtaL Pickfi>rd 
T. Grand Junction Bauwc^ Company^ 

x.d90 
lAee. Parker v. Great Western Railway 
Con^tanp, 7 M. & 6. 253, where the eioess 
which had been paid was held reooverable in an 
action for money had and received. It was also 
held that the refusal to make an allowanoe to a 
particular carrier was illegal, although the com- 
pany were willing to do for the particular carrier 
that which formed the consideration of the al- 
lowance to the others. See 8 Vict. c. 20, ss. 86 
—90.] 

On Junction Line,'] — 3. A parcel was de- 
livered at Lancaster, to the Lancaster and 
Preston Junction Railway Company, di- 
rected to a person at a place in Derbyshire. 
The person who brought it to the station 
offered to pay the carriage, but the book- 
keeper said it had better be paid by the 
person to whom it was directed, on the 
receipt of it. The Lancaster and Preston 
Junction Railway Company were known 
to be proprietors of the line only as itu* as 
Preston, where the railway unites with the 
North Union line, and that afterwards 
with another, and so on into Derbyshire. 
The parcel having been lost after it was 
forwarded from fteston : — Held, that the 
Lancaster and Preston Railway Company 
were liable for its loss. Muschamp v. Lan- 
easier and Preston Junction Railway Com- 
pany, viii. 421 

4. Liability of railway companies for 
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CASE, ACTION ON THE. 

passengers' luggage. ElweU v. Grand Junc- 
tion Railway Vompany, v. 6G9 
[See infra, Gbmsral Issue, L] 
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See Action, III, — ^Arkest, III. 20. — Cab- 
RiER. — Copyright. — Easbmbnt, 1 . — 
False Return. — Libel. — Market. — 
Master and Servant. — Nkgugbnce. 
— Patent. — Railway. — Sheriff. — 
Water. 

Fraudulent Represeniation.'} — 1. Moral 
fraud must exist as well as a false state- 
ment, to support an action for misrepre- 
sentation. Ormrod v. Huth, xiv. 661 

Liability for Injury where there is Fraud^ 
— 2. In case, the declaration stated that L., 
the father of plaintiff, bargained with the 
defendant to buy of him a gun, to wit, for the 
use of himself and his sons; and the defend- 
ant, then, by falsely and ^udnlently war^ 
ranting the gun to have been made by N., and 
to be a good, safe, and secure gun, then sold 
the gun to L. for the use of himself and his 
sons for 24/. ; whereas, in truth and in fact, 
the defendant was guilty of great breach of 
duty and of wilful deceit, negligence, and 
improper conduct, in this that the gun was 
not made by N., nor was a good, safe, or 
secure gnn, but on the contrary thereof was 
made by a maker very inferior to N., and 
was a bad, unsafe, ill-manufactured and 
dangerous gun, and wholly unsound, and 
made of very inferior materials; of all which 
the defendant at the time of such warranty 
and sale had notice; and the plaintiff, know- 
ing and confiding in the said warranty, used 
the gun, which but for the warranty he 
would not have done ; and the gun, being in 
the bands of the plaintiff, by reason and 
wholly in consequence of its weak, danger- 
ous and insufiicieut construction and ma- 
terials, burst and exploded, whereby the 
plaintiff was greatly wounded, &c., and 
wholly by means of the premises and the 
breach of duty and improper conduct of 
the defendant, the plaintiff lost the use of 
one of his hands : — Held, on error, Rafter 
verdict for the plaintiff on nlea ot not 
guilty, and on other pleas aenying the 
warranty, and that the gun was unsafe, 
&c.), that the action was maintainable. 
Levy V. JLangridge, ii. 519 ; and in error, 

iv. 337 

[On the ground that there was fraud and da» 
mage resulting from an act contemplated at the 
time of the fraud.] 

For Injury}^ the Setting of l)og-speaarsI\ 
Dedaration in case alleged^ that the 
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defendant wrongfully and unlawfully set 
and concealed a dog-spear, the same being 
an engine calculated to do grievous bodily 
harm, as well to the liege subjects of the 
Queen as to their dogs happening to run 
upon the same, among the bushes near a 
public footway, running through a close of 
the defendant's ; by means whereof a dog 
of the plaintiff's, with which he was ffotng 
on foot along the said footway, and which, 
by reason of a rabbit having crossed the 
footway in his view, had then, against the 
will of and unavoidably by the plaintiff, 
begun to pursue and was in pursuit of the 
said rabbit, ran upon the dog-spear and was 
wounded, &c. Plea, that the defendant 
set and concealed the said engine for the 
purpose of preserving his game, and of dis- 
abling and killing dogs tnat might come 
upon his close, lest tney should pursue 
and destroy the ^me, whereof the plaintiff 
had notice : — Sddy on genaral demurrer, 
that this plea was a good answer to the ac- 
tion ; and that it would have been so even 
without the aUegation of notice. Jordin 
V. Crumpy viii. 782 



Far Negligence."] — 4. The general rule of 
law respecting negligence is, that although 
there may have b^n negligence on the pturt 
of the plaintiff, yet unless he might by the 
exercise of ordinary care have avoided the 
consequences of the defendant's negligence, 
he is entitled to recover. Davies v. Jefofifi, 

X.546 

RemoUness of Injury."] — 6. A. contracted 
with the postmaster-general to provide a 
mail-coach to convey the mail-bags along 
a certain line of road ; and B. and others 
also contracted to horse the coach along 
the same line. B. and his co-contractors 
hired C. to drive the coach : — Held^ that C. 
could not maintain an action asainst A. for 
an injury sustained b^ him while driving 
the coach, by its breakmg down from latent 
defects in its construction, because there 
was no privity of contract or public duty, 
JVinterMtom v. TFrighi, x. 109 

^ Ibr Nuisance,'] — 6. A person may be 
liable for continuing a nuisance, although 
he may have no right to enter upon tne 
land to remove it. Thompeon v. Qihson^ 

vii. 466 

Master and Servant,"^ — 1. An action on 
the case is not maintainable by a servant 
against his master for injuries while in his 
service. PriestUy v. Fowler^ iii. 1 

Far Issuing Execution fortoo large a Sum — 
Onus of Proof,] — 8. In case, by assignees of 
C, a bankrupt, the declaration stated that 
108 
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before the bankruptcy C. executed to the 
defendant a warrant of attorney, subject to 
a defeasance, stating that it was given to 
secure the payment to the defendant of a 
certain sum, to wit, 23/. I7s. balance of 
account, and of any other sums which the 
defendant might be called upon to pay 
under any guarantee, &c. for C. ; and al- 
leged, that, although at the time of exe- 
cuting the warrant of attorney, the defend- 
ant had not entered into any guarantee, &c. 
for C, nor ever became liable to nay any 
sum of money on his behalf, and although 
at the time of executing the warrant of at- 
torney a small sum of money, to wit, the 
sum of money as aforesaid, and no more, 
was due from C. to the defendant on the 
warrant of attorney and defeasance, and it 
was the defendant's duty to issue execution 
for that sum only, beiuf such balance as 
aforesaid with interest, &c., and no more : 
yet the defendant wrongfully caused a writ 
of fi. fa. to be issued, founded upon the 
judgment entered up on the said warrant 
of attorney, indorsea to levy 103/. 10s. for 
debt, costs, &c., under which the goods of 
C, of value sufficient to satisfy that sum, 
were seized and sold before the bankruptcy, 
and thereby wholly lost to the plaintiffs, 
as assignees. To tnis declaration the de- 
fendant pleaded not guilty, and that after 
the time of executing the warrant of attor- 
ney, and before the execution, a laige sum 
of money, to wit, 100/. was due from C. to 
the defendant upon the warrant of attorney 
and defeasance, m addition to the said ba- 
lance of account, in the declaration men- 
tioned, on which issue was joined : — Held, 
that on these pleadinfi;s it was incumbent 
on the plaintiflra, in order to recover in the 
action, to prove that no more was due to 
the defendant than 23/. 17'., the balance 
of account mentioned in the declaration. 
Oough V. Cribb, xi. m 

Malice essentiaf} — 9. The plaintiff was 
in custody under an attachment from the 
Court of Chancery, for non-payment of 
costs to the plaintiff in a suit in equity, 
the defendant in this action. After the 
costs were paid, the solicitor of the plain- 
tiff in equity, (the now defendant), re- 
fused to give an order to the sheriff to dis- 
chaige the plaintiff, saving, ** let him go to 
the Court to purge his contempt." The 
judge in equity discharged him on motion : 
— Held, that no action was maintainable for 
refusing to give the order to the sheriff, 
and thereby prolonging the plaintiff's im- 

Srisonment, except on proof of express ma- 
ce. Moore v. Ouardner^ xvi. 595 
[Probable cause for refasing to accept tender 
of debt and costs is admiasible under Not Guilty: 
Hounsfield v. Drury, 11 Ad. & EU. 98. So 
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malice ii eawntial to mointaia an action for ar- 
resting for an exceasive amount, and contrary to 
the ddeasance of a warrant of attorney. Sason 
T. CaaiUt 6 Ad. & Ell. 652. Absence of proba> 
ble canae is also essential. JDe Medina t. Grove, 
10 Q. B., 152.] 

MaUee,'] — 10. Case will not lie against an 
attorney tor suing and taking in execution 
the wrong party, without proof of malice. 
Davies y. Jenkws^ xi, 745 

11. Nor against a person for registering 
an order, under 1 & 2 Vict. c. 110, s. 19, 
without malice. OMs y. Piie^ ix. 361 

Jbr Infringement of Franchise,'] — 12. 
The infringement of a franchise, by an eya- 
sion of the obligation which it imposes on 
other persons, is actionable, as the eyasion of 
tolls of a market. Bridgland y. Shapter^ 

y. 381 

[Case wonld lie against the parties possessing 
a franchise with an obligation towards the public, 
e.g.a market, for not performing such obligation. 
Lojfbaume y. Critpt it. 320 ; and notes to Earl 
itfMaeelee/leld v. Chapman, xii. 20. See Ferffu- 
ton y. Sari (ff Kinnoui, 9 01. & Fin. 251, for a 
fall discoBsion of the liability, even of persons 
with judicial functions, for not performing a 
public duty or a ministerial act.] 

Consequential DamageJi — 13. Sembley the 
rule that for trespass, followed by conse- 
quential damage, case will lie, aoes not 
apply to trespass to land. Hudson y. 
Niciolsony y. 441; Weeton y. Woodcody 

y. 689, 594 

Will not lie^ where a Local Statute gives a 
Bights to he ascertained 1w a Feigned issue,'] 
— 14. By a local act, 1 Will. 4, c. ly., the 
Trent and Mersey Nayigation Company 
were empowered to take Luids for the pur- 
poses of the nayigation ; and by section 118 
and other sections, proyision was made for 
ascertaining, by a sheriff's jury, the sum to 
be paid for the land and for any damu;e 
occasioned by the company in carrying the 
proyiaions of the act into effect ; and in 
order to protect the company from injury, 
to arise from working any mines near two 
tunnels, by which the canal passed under a 
certain hill, the act proyidcd, by section 
170, that no mine owner should work any 
mine, in or under any land within forty 
yards of the tunnels, without leaye of the 
company ; and by section 171, that if the 
company, instead of insisting on their full 
right of haying forty yards left unworked, 
should require less than thirty yards to be 
ao left, then the mine owner might insist 
on the necessity of leaying, for his security, 
any greater quantity unworked, not ex- 
ceeiding thirty yards; and the question so in 
dispute, as to the quantity necessary to be 
left for the security of the mine owners, was 
109 
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to be tried, settled, and determined, ly an 
issue at law. And by section 172 it was 
provided, that wheneyer any mine became 
workable in ordinary course within forty 
yards of the tunnels, the mine ownershould 
giye notice to the company, and thereupon 
the company should pay to the mine owner 
for so much of the mine within the forty 
yards as they should reouire to be left un- 
worked for security of ttieir works ; or (as 
the case might be) for so much of the mines 
as, under the proyisions of section 171, it 
might he ascertained to be necessary to leaye 
unworked, for security of the mines. Pro- 
vided, that no mines uiould in any case be 
worked under the tunnels ; but wheneyer 
any such last-mentioned mines should be- 
come workable, satisfaction should be made 
by the company for the same, ^^such satis- 
faction to be settled by an issue at law," By 
the 178th section, the course to be taken in 
trying any feigned issue was pointed out, 
and it enacted, that after trial and yerdict 
in such issue, the Court was to give judg- 
ment for the sum of money to be awarded 
by the jury : — Heldy that, by the express 
terms of the 172nd section, tne owner of a 
mine, which had become workable within 
the space of forty yards of the tunnels men- 
tioned in the act, was entitled to he paid for 
the yalue of the forty yards of mine left 
unworked for the security of the nayiga- 
tion, the whole haying been by the com- 
pany required to be so left unworked ; but 
that the only remedy open to him to enforce 
his right was by a feigned issne, and conse- 
quentiy that he was not entitled to proceed 
by an action on the case. Fewton y. Trent 
and Mersey Navigation Company^ ix, 203 
[So, where a right is conferred by statute and 
specific penalties annexed for its infringement, 
no action lies. Stevens ▼. Jeaeoeke, Q. B., 
£. T., 1848.] 

Consequential CostSy when Keeoverahle,'] — 
15. In an action for running down a ship, 
it appeared that the plaintiff had been 
obliged, in consequence of the injury, to 
employ a steam-tug, the owners of which 
demanded 150/. for salvage, and commenced 
a suit in the Court of Admiralty, against 
the plaintiff, who paid 20/. into court ; the 
Court ultimately decreed 45/. to the salvors : 
— Heldy upon these facts, that the plaintiff 
was not entitled to recover the amount of 
the costs incurred by him in that suit. 
Semhleythsi the proper question for the jury 
in such a case is, wnether, in respect to the 
suit for salvage, the plaintiff pursued the 
course which a prudent and reasonable man 
would do in his own case ; and that, if the 
jury think he did, the costs of the suit may 
be recovered. Tindall v. Belly xi. 228 

Precedents for Breach of Duty and other 
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Cases,'] — 16. Against an agent for selling 
less than invoice prices, Raleigh v. Atkin^ 
wmy vi. 670 ; for improperly drawing a bill 
in plaintiff's name, Ptckwood v. NetUey x. 
206; for negligently working a mine, Harris 
y. ^dinQy y, 60 ; for removing goods dis- 
trained without payment of rent, Bisely v. 
Ifyle^ X. 101, xi. 16 ; excessive seizure of 
growing crops or beasts of the plough, 
PigffoU Y.BirUeSt i. 441 ; against sheriff for 
escape, Williams v. Mostyn^ iv. 145, or for 
not taking the defendant, Broum v. Jartis^ 
i. 704 ; against the hundred for damages by 
rioters. Birley v. Sal/ardy xi. 891 ; against 
an innkeeper for turning person oa^ FeU 
V. Knighty viii. 269 ; for waste, Hitckman v. 
WaUon, iv. 409; PhiUipsY. Smith, xiv. 689; 
malicious prosecution, MiicheUY, Williams, 
xi. 205 ; HifiiUm y. Heaiher^ xiv. 131 



CERTIFICATE. 
See Costs, II. 

The sheriff or other officer has in general 
no power to certify under the statutes de- 
priving parties of costs. Janes v. Barnes, ii. 
313 ; Prilchard v. M'Gill^ ii. 380 
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When issued too Late,"] — 1. If the judge 
of an inferior court of record receives a 
certiorari after the time limited by the 21 
Jac. 1, c. 23, s. 2, a procedendo will issue ; 
and that, although in the meantime the re- 
cord has been nled in the court above. 
Laverock v. Bean, iii. 62 

2. W. sued out of the Tolzey Court of 
Bristol a writ of foreign attachment against 
C. and seized goods of his under it. The 
writ was returned on the 14th February. 
On the 17th, B. filed a claim alleging the 
goods to be his, and praying a return of them. 
To this W., on the 10th of April, replied, 
allej[ing that the property was in C, and 
not in a,, concluding to the country, and 
added the similiter. On the 11th May the 
suit was entered in the issue book for trial, 
and it came on for trial on the 12th July, 
when B. tendered a certiorari, sued out ex 
parte in the ordinary way in the Court of 
Exchequer, to remove the suit then pend- 
ingin the Tolzey Court, *' under the title 
of W. plaintiff, C. defendant, and B. claim- 
ant :" — Held, on motion for an attachment 
against the judge of the Tolzey Court, for 
refusing to receive the certiorari, that B. was 
not entitled to sue it out, under the stat. 21 
Jac. 1, c. 23, s. 2. Bruce v. Wait, iii. 21 

[Under the 9 & 10 Vict. c. 95, s. 90, a certi- 
orari may be obtained ez parte. Symonds v. 
Dimsdale, 12 Jar. 485, Exch.] 
110 



Under Excise AttJ] — 3. It appeared on 

affidavit that the Court of Appeal, consti- 
tuted b^ 7 & 8 Geo. 4, c. 63, s. 82, sus- 
pended its judgment, and stated a special 
case for the opinion of the Court of Exche- 
quer under s. 84 : — Held, that no certiorari 
was requisite to enable that Court to give its 
direction on the special case. &eg, v. 
Gamble, xvi. 384 

CHARTER. 

See CoBoiTBR. — Fsrrt. — 6b ant. — Mar- 
ket. 

Conttruction,'] — 1. If a charter from the 
Crown will bear a double construction, one 
which will carry the grant into effect, the 
other which will make it inoperative, the 
former is to be adopted — Per CoUman, J., 
in Rutter v. Chapman, viii. 42, and Tindal, 
C. J., Id. 102, recognising the rule as laid 
down by Lord Coke and applying it to the 
grant of a charter under 1 Vict. c. 78. 

Form and Requisites of Grant of Charier 
under 1 Vict, c. 78 — Common4aw Pre- 
rogative of Crown — Potion for Quarter 
SessumsJ] — 2, A petition which had been 
agreed upon at a meeting of the rate-payers 
01 the parliamentary borough of Manches- 
ter, convened by public advertisement, and 
which was in tact attended by 1000, and 
which petition was afterwards signed by 
4000 innabitant householders of the bo- 
rough, was presented to her Majesty, pray- 
ing for the grant of charter of incorporation 
to the inhabitants of such borough, under 
the provisions of the stat. 1 Vict. o. 78, s. 49. 
Afterwards, and before the day i^pointed 
for this petition being taken into considera- 
tion by the Privy Council, a counter peti- 
tion, siffned by 6000 of such inhabitant 
househ(MderB, was presented to her Majesty, 
praying her not to grant such charter. The 
whole number of inhabitant householders 
of the borough amounted to 48,000 : — Held^ 
Ton error in the I^chequer Chamber), 
nrst, that the second petition did not neces- 
sarily, in point of law, deprive her Majesty 
of the power to grant such charter upon the 
first petition ; but that whether the first 
petition was, under all the circumstances, 
the petition of the inhabitant householders 
of the borough, so as to authorise the exer- 
cise of the powers conferred by the 1 Vict, 
c. 78, 8. 40, was a question of fact for a 
jury ; and that the determination of the 
Privy Council to advim the Crown to grant 
the charter upon such petitions, was not 
conclusive of its validity ; secondly, the 
grant of such charter of incorporation is an 
exercise of the common-law prerogative of 
the Crown, although it also extends to the 
new corporation the powers of the Muni- 
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dpal Corporation Act, 5 & 6 Will. 4, c. 76, 
which the Crown has power to do only hy 
Tirtae of the 1 Vict. c. 78, 8. 49 ; thirdly, 
Bach charter may be granted to a part only 
(to be defined therein) of the borough from 
the whole of which the petition emanated, 
and need not be conferred upon the inha- 
bitant householders of the whole borough ; 
fourthly, the Crown may, by its common- 
laW prerogative, appoint in such charter 
the number, and set out the limits of the 
wards in the new borough; fifthly, the 
Crown may also, by such charter, dele&^ate 
to an individual the power of appoint- 
ing the first members of such corpora- 
tion, or may at all events apooint a person 
to ascertain the individuals who com- 
posed the class to whom the charter is 
granted — fLord Dmrnan^ C. J., and 
JFiUiams, J., diss.] ; — sixthly, the pro- 
visions of the 6 & 6 Will. 4, c. 76, as to 
the machinery for the formation and revi- 
sion of the buigess lists being applicable 
only to their existing corporations, and to 
the particular period at which that act 
took efifect, need not be precisely followed 
in the case of new corporations, created by 
charter under the powers conferred on the 
Crown by the 1 Vict. c. 78, s. 49, but may 
be followed cy pr^s. Therefore, the ap- 
pointment, in such charter, of individuals 
named therein to make out and revise the 
lists, and to act as returning officer at the 
first election under such charter, is good. 
So also, days for holding the first elections, 
thouffh not agreeing with those named for 
the elections in the 5 & 6 Will. 4, c. 76, may 
be appointed by such charter; seventhly, 
nor is such charter void, because it directs 
the person appointed to make out the first 
list, to include in it onlv *< all inhabitant 
householders within the borough who shall 
possess the qualification required by the 
6 & 6 WiU. 4, c. 76,*' instead of including 
also all persons occupying shops, &c., within 
the borough, and being inhabitant house- 
holders residing within seven miles thereof, 
according to tne schedule to that act — 
[ WiUiamB^ J., dubitante] ; — eighthly, the 
sUt. 6 & 6 Will. 4, c. 76, s. 10d» empowers the 
Crown to grant a separate court of quarter 
sessions, on petition of the council of any 
borough, ** setting forth the grounds of the 
application, the state of the gaol, and the 
salary they are willing to pay the Recorder 
in that behalf :" — Held^ that a plea, stating 
that the application was *' by petition to 
her said Majesty in council, setting forth 
the matters in and by the said act of Par- 
liament, intituled, an act, &c., in that be- 
half required and directed," was sufficient 
after verdict. Rutterr, Chapman^ viii. 1 
[See Reg, v. BoHcher, 3 Q, B. 641, for a 
ftuther discussion of this charter.] 
Ill 
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See Freight. — Several Counts, 6, 7. 

Condition precedent <u toSelection ofPortJ] 
— 1. Declaration on a charter-party stated 
that it was agreed thereby that the ship 
should sail in oallast to a safe and conve- 
nient port near to Cape Town, and there 
load a full cai^o, &c., and the plaintiff^ 
agreed to load the vessel with tne said 
cargo and to pay freight. Averment, that 
though the plaintiff was ready and willing 
to appoint and put on board a proper person 
as supercai^, who would have inaicated 
to the master a safe and convenient port 
near Cape Town for receiving on board the 
cargo, tne defendant would not permit the 
ship to proceed in ballast on the voyage : — 
Held bad on general demurrer, for not aver- 
ring that the plaintiff gave notice to the de- 
fendant' of a safe and convenient port. &c., 
or anything equivalent in law to such no- 
tice ; for that it was the duty of the charterer 
to select the port and give notice of it to 
the owner before the commencement of the 
voyage. Rae v. Hackett^ xii. 724 

[So, in Olaholm ▼. Hajf$, 2 M. & G. 257, 
the breach of a conditioQ to sail, on or before a 
particaUr day, discharged the merchant from 
providing a cargo.] 

Authori^ of Agent to alter Voyage,'] — 2. 
The defendant chartered a vessel for a 
voyage from London to Bombay, at which 

Sort she was addressed to G. & Co., the 
efendant's agents there ; and, by another 
charter-party of the same date, it was agreed 
that the ship should, after discharging her 
cargo at Bombay, take in a homeward 
cargo, for which the defendant agreed to 
pay freight, as to one-half the cargo, at 3/. 
per ton, and as to the rest, at the current 
rate of freight when the ship should be 
loading. In this latter charter-party, there 
was also a stipulation, that the master of 
the vessel (who was a part owner) and 
G. & Co., tne agents at Bombay, were at 
liberty to make such alterations in the 
charter-party asthey mi^ht mutually think 
proper, without prejudice to that agree- 
ment. Soon after the arrival of the ship 
at Bombay, the master and G. & Co. en- 
tered into a written agreement, ( which was 
indorsed on the second charter-part^), that 
the ship might proceed to Aden with go- 
vernment coals and stores, (her outward 
cargo), and return to Bombay with all pos- 
sible despatch without prejudice to the 
charter-party. She accordingly, in the 
month of February, sailed to Aden and 
there discharged her cargo, and returned 
to Bombay, where she arrived in May. 
The owners received a large sum as freight 
for this voyage to Aden : — Held^ that the 
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defendant was bound by the alteration 
made in the charter-party, by G. & Co., 
permitting the voyage to Aden, which was 
within the scope of the authority, given to 
them by the stipuLition above mentioned ; 
and therefore that he was bound to pay the 
charter-rate of 3^ per ton for half the cargo, 
although that exceeded the current rate of 
freight at the time of the loading, and al- 
though the alteration might be prejudicial to 
his interests; and that he was not entitled to 
have the freight, earned by the owners on the 
voyage to Aaen, brought into the account. 
JrtffginiY.JohfUtony xiv. G09 

Meaning of Unforeseen Catue.'}--^. By a 
charter-pfurty, the owner of the ship agreed 
that she should proceed direct to Ichaboe, 
and there load a full and complete caigo of 

rno, by the ship's boats and tackle, and 
^ the labour of the crew ; and, being so 
IcMided, should proceed therewith to Cork 
or Falmouth, &c., and deliver the same on 
being paid freight at 4/. 16s. per ton, re- 
straints of princes and rulers, the acts of Grod 
and the Queen's enemies, fire, and perils of 
navigation always excepted. Twenty-one 
working davs to be allowed to the char- 
terers, if the ship were not sooner dis- 
charged, at the port of unloading. The 
charterers to ship bags and other materials 
requisite for loading tne ship, and to supply 
the stores for the vessel, at cash prices, for 
the vo vage, and to deduct the amount from 
the balance of freight ; but in the event of 
the vessel being Tost, or any unforeseen 
causes preventing the completion of the 
charter-partv, the owner agreed to pay the 
charterers tne amount of their disburse- 
ment for such stores. To a declaration on 
this charter-party, alleging, as a breach of 
it, that the aefendant, the shipowner, did 
not load a full and complete cargo of guano 
on board the ship at Ichaboe, he pieced a 
plea, which stated, in substance, that he 
was prevented from doing so by an unfore- 
seen cause, namely, that on the arrival of 
the ship at Ichaboe, and within a reason- 
able time afterwards, no guano was to be 
found there, and that he had paid to the 
plaintiffs the amount of their disburse- 
ments for stores for the vessel : — Heldy that 
this plea was bad in substance, for that the 
fact of no guano being to be found was not 
such " an unforeseen cause, preventing the 
completion of the charter-party," as en- 
titled the defendant to pay the amount of 
the disbursements and treat the charter- 
party as at an end, but that he was bound, 
nevertheless, by his positive contract to load 
a full cargo. Hills v. Sughrue^ xv. 253 



Unavoidahle IktentumJ]^^, The char- 
112 
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terer of a ship, for the conveyance of a 
cargo from a foreign port, is not liable to 
the owner for the unavoidable detention of 
th« ship by the frost, after the completion of 
the loading. PringU v. MolUU^ vi. 80 

Calculation of Lt^ I>ays^ — 6. By a 
charter-party, made in London, upon a ves- 
sel for a voyage from London to Honduras 
and back to some port in the United King- 
dom, twenty-five running days for every 
100 tons of mahogany were to be allowed 
for loading the slup at Honduras, and fif- 
teen days for discharging at the destined 
port in the United Eangdom : — HeU^ that 
m the absence of any custom, Sundays were 
to be computed in the calculation of the 
lay days at the port of dischaige. The ship 
arrived at Hull, the port of her destination, 
on the 1st of February, and was reported ; 
on the 2nd, she had entered the dock, and 
was given in charge of the dock-officer, but 
did not get to ^e place of unloading till 
the 4th, in consequence of the full state of 
the docks, the officer refusing to take her 
out of her turn, and the dischane was not 
completed till the 22nd x-^HM, that the 
lay days were to be calculated from the 
period of her arrival in dock, and not at 
the place of unloading. Brown v. Johnson^ 

x. 331 

Place of Discharge,'] — 6. By the stipula- 
tions of a charter-party, the vesBel was to 
take in a cargo of coat at Newcastle, and 
proceed therewith to London, or as near 
thereto as she could safely get, and deliver 
the same to the freighters or meir assigns, 
&c. : to be delivered in five working days, 
demurrage over and above the siud lying 
days 2/.per day. The vessel arrived in the 
port of London, off Gravesend, on the 9th 
March, and on the 10th the cargo was sold 
and the vessel entered by the freighters for 
a meter. On the 20th she received an order 
from the harbour-master to proceed to the 
Pool; on Monday, ^e 22nd, she com- 
menced working out her cargOf and was 
cleared on the 27th. It appeared that in 
consequence of the fiictor's certificate that 
she was a metered vessel, the harbour- 
master had detained her at Gravesend till 
the 20th, when her turn arrived for her to 
proceed to the Pool and dischaige her cai]^; 
that if she had not been on the meter's list, 
this regulation would not have applied, and 
she might have proceeded to tne Pool at 
once ; that it was occasionally the practice 
for fiictors not to enter such vessels in the 
meter's list, but that it was desirable that 
the cargo should be sold, subject to metage 
b^' a sworn meter : — ^i70^,that under these 
circumstances the vessel was not to be con- 
sidered as having arrived at her place oi 
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dlflchaife until the 20th^ and thexefoie thM 
the lying days did not begin to connt till 
then. Jtell y. Andermm, x. 496 

ZLetr y. Yaie», 3 Taunt. 387* turned npon 
the wordi " after arriyal/' which bound the 
parties— Per Pttrke, B., lb. 502.] 

. 

Biffkt to Time Freight^ and Period for 
Peg^ment.'X — ^7. A chiu*ter-party proyided 
that the aiiip should sail to any saiie island 
or islands on thesonth-westooastof Afiica, 
a^lieeably to instmctions which were to be 
giyen to the captain, in dne time, by the 
charterers or their agents, and there load, 
from 'the fiictorsof thecharterers, afuUcaivo 
of gnano or other lawftd produce, which the 
charterers bound themselyes to proyide; 
and, being so loaded, should proceed there- 
with to a safe port in the Umted Kingdom, 
and deliyer the same, on being paid might, 
at 3/. 18f . per ton, the freight to be paid on 
fmioctdma and right delivery of the eargo^ 
one-third in cash on arriyiu at the port of 
destination, and the remainder by approyed 
acceptances at three months, or cash equal 
thereto, &c. And it was further agreed, 
that, in case the charterers' agents should 
be unable to furnish a cargo of guano at 
the ports or places therein proyiaed, they 
should have power to send the yessel to any 
other safe port or ports, place or places, for 
the purpose of obtaining a cargo of guano, 
in the manner aforesaid, or of other goods, 
&c. ; in which case they were to pay for 
such seryice, as hire for the said yessel, af- 
ter the rate of 16#. 6(1. per ton per month ; 
such pay or hire to commence from the day 
of the yessel's clearing outwards,' at the 
Custom-house, London, and to terminate 
fipon the veseeVs return to her port of deli- 
eery, as thereinbefore provided for^ and the 
diicharge of the cargo. If the freighter's 
agents intended so to employ the yessel, 
they were to giye the master written notice 
of such their intention, on production 
whereof the freighters engaged to pay the 
owner, in cash on account, three months' 
nay for the hire of Uie yessel, and the ba- 
lance to be paid on the return of the vessel 
as aforesaia. The charterers instructed 
their agent on the south-west coast of Africa 
that the ship should proceed according to 
his instructiona, and that, in case she should 
not find a cargo, she should proceed where 
he deemed it likely to procure one. The 
yessel sailed, pursuant to the charterers' 
directions, to an island on the south-west 
coast of Africa, where the agent met her, 
and informed the captain that there was 
no guano to be had there, and that she 
must procure a cargo in Saldanha Bay, 
(another place on the same coast), and must 
proceed to the Cape for a licence to load a 
cargo there. The yesBel aoooidingly aiuled 
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for the Cape, but, being there required to 
enter into an engagement to sign and hand 
oyer bills of ladmg for the cargo, as a secu- 
rity for the charges of the licence, the cap- 
tain refused to do so, unless the agent would 
make the freight payable according to the 
time employed, instead of according to the 
weight of the cargo ; and the latter accord- 
ing^ gaye the captain notice that he en- 
gaged him upon time, according to the lat- 
ter clause of tne charter-party : — Heldy that, 
under such .circumstances, this clause had 
come into operation, and that the time 
freight was recoyerable. The yessel, hay- 
ing loaded a caigo of guano at Saldanha 
Bay, proceeded therewitn to England, and, 
under the charterers' instructions, went to 
Southampton to discharge her cargo. The 
charterers wrote to the captain there, stat- 
ing, that, without prejudice to the charter- 
party, or any dispute connected with the 
yessel, their wishes were that it should be 
landed and warehoused in the Southamp- 
ton Docks, in bulk, which was accordingly 
done: — Held^ that, upon such landing of 
the caigo, the balance of the freight became 
payable. Fenwick y. Bpgd, xy. 632 

Freiahty when Payable — Lien upon Carrn.'] 
— 8. Charter-party stipulated that the ship 
should proce^ ^m London to Bombay, 
and being there loaded, should proceed to 
London, and discharge in any dock the 
freighters might appoint, and deliyer her 
cargo on being pua freight at and after the 
rate of 4/. per ton, &c. By a subsequent 
clause it was stipulated that the freight was 
to be paid ** on unloading and right deli- 
yeiy of the cargo, in cash, two months af- 
ter the yessel's inward report at the Cus- 
tom-house:" — Heidy thai, upon the con- 
struction of these stipulations taken toge- 
ther, the freight was not payable until two 
months after the inward report ; and the 
shipowner had not, after the cargo was dis- 
chiurged pursuant to the charter-party, any 
lien thereon for the freight. Alsager y. 
TheSt.EdtheriM^sDockCompany, xiy.794 

Form of Action.'] — ^9. Where a charter- 

Sarty stipulates for seyenty-fiye running 
ays, and twenty days on demurrage, if 
the ship is detained for extra days, the re- 
medy IS not by an indebitatus count for 
demurrage, but by action on the charter- 
party itself. Croiionr.Piciemell^XYi.Q2» 



CHEQUE. 
See MoN£T Had uip REcsxysD, II, 5. 

Post-daUd^ is Void.]— I. Al post-dated 
cheque ia altogether yoid, and cannot be 
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CHUBCH-RATE. 

reoeired in evidenoe for any purpose; there- 
fore the plaintiff cannot, in an action on 
each an inetnunent, resort to the oount for 
money paid, because he cannot prove it 
without producing the cheque. SetU r. 
Nartany ix. 909 

[It is Toid w againtt a bonA fide bolder. FUld 
Y.Wood9. 7 Ad. & EIL 114.] 

Evidenee of Pc^ment.']—2. The defend- 
anty haying money of the plaintiff's in 
his handsy drew on his banker, in favour 
of the plaintifl^ a cheque, which was paid 
to the plaintiff at the bank i^ffeld, evi- 
dence of payment, without proof that the 
Slaintiff had received the cheque from the 
efendant. MountfordY. Harper^ xvi. 825 
[See Ftetcher v. Maiming, lii. 571.] 

TFant of Comideraiion.'l-^* Assumpnt 
by the holders against tne drawer of a 
banker's cheque. JPlea, that the defendant 
made the draft for the accommodation of 
C.,^ and that there never was anv conside- 
xation for it ; and, further, that tnere never 
was any consideration for the transfer of 
the same by C. to the plaintifis, and that 
they always held, and now hold, the same 
without value. Replication de injuria. 
At the trial it appeared that the plaintifis 
were trustees of the L. and W. Bank, and 
that they employed one R., as their agent, 
to manage one branch of the concern. C, 
in whose favour the bill was drawn, had an 
account with that branch, which was con* 
nderably overdrawn. It was the practioe 
of the bank to send round an inspector to 
all their branch banks once every quarter, 
to examine their agents' accounts ; and, in 
order to prevent its being discovered that 
C. was in debt to the bank, R. was in the 
habit of taking cheques from C. before the 
quarter-day approached, which he placed 
to his credit on the account, but upon an 
express understanding that they were not 
to be presented, but returned to C. after 
the quarter-day was past. The cheque in 
auestion had been obtained from the de- 
fendant, for this puipose, by C, R. being 
aware of it, in consideration of a counter 
cheque from C« for the same amount: — 
ffela, that neither of the averments in the 
plea was sustained on the evidence, and that 
the plaintifis were entitled to recover. Bih 
§miutt v. Canor^ viii« 142 



CHXmCHWABDENS. 

selling the plaintiff*s goods, under a war* 
rant of distress for arrears of a church-rate, 



CHURCH-RATE. 

lAmUatum of ^<:«ie>fi.1— Under the 63 
Geo. 3^ c. 127, s. 12, whicn requires that an 
action for anything done in pursuance of 
the act shall be commenced within three 
calendar months after the fact committed, 
an action of trespass for seizing, taking, 
and carrying away, and distraining mi 
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may be brought within three calendar 
months after tibe sale. ColUn* v. Bose^ 

y.l94 



CHURCHWARDENS. 

See EsTOPPKL, 8. 

Power to Remove fiymtk4 Okmrk.'Jr-l. A 
parish clerk having' been dismissed from 
his office by the rectoi^ though irregularly| 
and another appointed, the former entered 
the church before divine service had com* 
menced and took possession of the clerk's 
seat : — HMy that the churchwardens were 
justified in removing him from the clerk's 
desk, and also out of the churchy if they 
had reasonable ground for believing^that he 
would offer interruption during the cele-> 
bration of divine service. Burton v. ffen» 
eon, X. 106 

2. Quare^ whether a churchwarden has 
authority, as such, to turn out of the church 
a penon who commits a trespass therein 
upon a week-day, or, when service is not 
going on, or is not about to commence ; or 
whetiier he ought not to justify under the 
rector. Worth v. TerringUm^ xiii. 781 

[See Refnolde v. Monkion, 2 M. St Rob. 384, 
as to their power of arrsDgiog the ooogragaUon.] 

ConHruetvm of 69 Oeo. 8, c. 12.]-^. By 
a written instrument, stamped with a lease 
stamp, and dated the 25th of February, 
1782, £. S., being seised in fee of a house 
and premises, agreed to demise and let them 
to a committee, in the parish of H., and 
the committee agreed to accept and take 
them for the purpose of converting them 
into a poor-house, for the use of the parish 
of H., to hold to the said committee in 
trust, as aforesaid, from the 25th day of 
March then next coming, for the term of 
ninety-nine years, at the clear yearly rent 
of 27»., payable half-yearly ; and the com* 
mittee agieed to pay the rent and to keep 
the premisM in good and sufficient repair 
during the term. It was also agreed that 
a lease and counterpart of the premises 
should be prepared and executed on or be- 
fore the let of Jwmary then next, with 
oovenants and agreements pursuant to that 
contract, and such other general clauses as 
are usually oontidned in leases ; and there 
was a proviso that, in case the committee 
or their successors should think it a more 
eligible plan to purchase the premises in 
fee at the price A 420/., that then the les« 
sor should convey them accordingly. No 
lease was ever executed, but the premises 
from the date of the instrument, were used 
as a poor-house for the pariah of H.^ and 



CHURGHWABDENS. 

the churchwardens ftnd overseerB for the 
time heinfi; of that puish paid the rent to 
£• S. and nis repreeentatiyes. In an action 
of assampsit against the parish officers for 
the time being of the parish of H. for non- 
npair of the premises : — Held, first, that 
the agreement operated as a demise for the 
term of ninety-nine vearsy and not as a 
mere agreement for a lease ; secondly, that 
the lease vested in the oyerseers of the poor 
by force of the stat. 69 Geo. 8, c. 12, s* 17» 
and that the defendants were liable. Al^ 
derman r. Neaiey !▼• 704 

Vetting ofLeaee i» Ove n mr t A wrmmi 
of Seuin-^JEKpresi CoUmr.'V^A. Trespass 
for breaking and entering a dwelUng-hoose 
of the plaintiff and eyicting him therefrom^ 
&c. Plea, tha^ before and at the said time 
when &C.9 the Marquis of H. was seised of 
and in the said dwelUng-honse in his de- 
mesne as of fee, and beinff so seised, he, be- 
fore the said times when &c., to wit, on &c. 
demised the same to the then churdiward- 
ens and oyerseers of the poor of the parish 
of A. and their successors, to hold to them 
and their successors for and on behalf of 
the parish for one whole year, and so on 
from year to year, &c. ; by virtue of which 
demise the tnen churchwardens and over^ 
seen entered and became possessed, and the 
churchwardens and oyerseers, and their 
BuocesBors for the time being, have been 
thenceforth, by virtue of the premises and 
of the statute in such case made and pro- 
vided, poesessed of and in the] said term, 
&c. ; that afterwards, and before the said 
times when &c., to wit, on &c., the said 
dwelling»-house then being vested in the 
chnrchwiurdens and overseers on behalf of 
the parish, and then being a tenement pro- 
vided at Uie charge of the parish for the 
habitation of the poor thereof, one M. S., 
then being a poor person, had been per- 
mitted b V the churchwardens and overseers 
for the time being to occupy the said tene- 
ment, and from thence, until and at the 
time of making the complaint thereinafter 
mentioned, remained in possession thereof, 
and had rrftued and neglected to quit the 
tame and deliver up possession to the 
churchwardens and overseers of the poor of 
the said parish, within one month after a 
certain notice and demand in writing for 
that purpose, signed by the churchwardens 
and overseers ofthe poor of the said parish, 
whidi had before then been delivered to the 
said M. S., the said M. S. then being and 
continuing in such occupation under and 
by virtue of the saidpenmssion at the time 
of such delivery. The plea then stated the 
preferring of an information by one of the 
overseers against M. S. before a justice pur- 

nant to the statute, the issuing of a snm- 
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mons thereon, the delivery of the smnmons 
to M. S. seven days before the day appointed 
for the hearing, the neglect of M. b. to ap- 
pear, and averred that upon ^roof of the 
aeliyery of the summons, the justices pro- 
ceeded to determine the matter of com- 
plaint and adjudged the same to be true ; 
It then alleged the issuing of a warrant to 
cause possession of the premises to be de- 
liverea to the churchwardens and overseers, 
pursuant to stat. 59 Geo. d, c. 12, which 
was delivered to the defendant A. to be 
executed ; by virtue of which, in order to 
deliver peaceable and quiet possession 
thereof to the said churchwardens, &c.. he, 
the defendant A., and the other defendant^ 
as his servant and by his command, after- 
wards and within a reasonable time after 
the adjudication, and after the delivery of 
the said warrant, to wit, at the time in the 
introductory part of the plea mentloned| 
the same being in the day-time, broke and 
entered the said dwelliug-house ; and be- 
cause the plaintiff and his family were then 
occupying the same, the plaintiff claiming 
tome title thereto under colour of a certain 
charter of demise, pretended to be thereof 
niade to'him by tne said M. S. for the term 
of his natural life, afier her taid refutal and 
neglect, whereas nothing passed thereby; 
and although the plaintiff and his family 
were then requested so to do, refused to 
depart and go out of the said tenement ; the 
defendants then gently ejected, expelled, 
put out. and removed the plaintiff and his 
faxoily from the said tenement, for the pur- 
pose of delivering the peaceable and quiet 
possession thereof to tne said churohwar* 
dens and overseers, &c. : and so justified 
the trespasses complained of: — beld, on 
special demurrer, first, that the sebin in 
fee of the Marauls of H., at the time of the 
demise to the cnurchwaraens and overseers, 
was sufficiently averred; secondly, that 
the ohurchw^ens and overseers are not, 
by 59 Geo. 3, c. 12, s. 17, made a complete 
body corporate, but are only empowered to 
accept, take, and hold in the nature of a 
body corporate, and, therefore, that it was 
not necessary to shew the acceptance of 
the demise by an instrument under a com« 
mon seal ; tnurdly, that it was no objec* 
tion that the names of the then church- 
wardens and overseers were not mentioned, 
as the grant would be good by the name 
of office to the then individual officers ; 
fourthly, that the express colour given 
by the plea by the averment of the charter 
01 demise was sufficient, for that it gave a 
colour of title, though it was a bad one. 
Smith V. Adkint, yill. 362 

[Rumhall V. Muni, 8 Q. B. 382, is now orer- 
ruled by The Churehwardent of St. Nicholat, 
Degpiford, y. SketehUy, 8 Q. B. 394, which de. 
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ddet that the gtatate does not apply where there 
are known tnutees in existence. All the cases 
are there collected.] 

One Churchwarden may authorise DiS' 
tress.'] — 6, The 69 Geo. 3, c. 12, 8.17, enacts 
that all buildings, lands, &c., purchased or 
taken on lease by the churchwardens and 
overseers of the poor of any parish, by 
the authority and lor the purposes of that 
act, shall he conveyed, demised, &c., to 
the churchwardens and overseers of every 
such parish, and their successors, in trust 
for the parish ; and such churchwardens and 
overseers, &c. are enmowered to take and 
hold, in the nature ofa body corporate, all 
buildings, lands, &c., belonging to such 
parish : — Held^ that the act made the 
churchwardens and overseers a corporation 
of a peculiar kind, differing £rom ordinary 
corporations, the object of it being the care 
ana proper management of the parochial 
property; and that it was competent for 
any one of the churchwardens or overseers 
to authorise a distress for rent in arrear. 
OauldsworCh v. KnighU^ si. 337 

[The effect of the statate, with 'reference to 
trusts for special purposes, was discussed, bat 
not decided : lb. 342. See cases there cited, 
and Doe v. BiUeti, 7 Q. B. 983.] 

Liability to Distress."]— 6, The goods of 
one churchwarden are liable to he seised 
under a distress, made by order of the 
other churchwaraen and the overseers, for 
a poor-rate due from him, where the rate 
has been legally demanded and payment 
of it refused ; but if such churchwarden 
has charged himself in his account with 
the rate as received, to apply it to paro- 
chial purposes, the justices, (who act judi- 
cially in such cases), in the exercise of 
their discretion, may refuse to grant a war- 
rant. Skingley v. Surridge^ xi. 503 

[But an overseer cannot sue his oo-oveneer 
for refusing a copj of the rate under 17 Geo. 2, 
c. 3, s. 3 : Withered v. Caleutt, 4 M. & G. 
666.] 

Action by.] — 7. In an action by church- 
wardens and overseers, for the use and oc- 
cupation of land held by them in the 
Xiature of a body corporate, under 69 Geo.3» 
c. 12, 8. 17, the declaration must describe 
the plaintiffs as churchwardena and over- 
seers. JVard V. Clarke, xii. 747 

Liability where Contract not within 69 
Oeo.3, c. 12.]— 8. The plaintiff having 
agreed to let certain land to the defend- 
ants, of whom three were churchwardens 
and overseers of the poor of the parish of 
L., and the other two surveyors of the 
highways, the following written agreement 
was entered into : — ** At a public vestry at 
the parish of G. L., ou the 8th of February, | 
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1833, it was agreed, on the part of T. K. 
and B. P., churchwardens, and W. T. and 
B. P., overseers of the poor, and £. £. and 
T. L., surveyors of the highways, that 
they the said churchwardens, overseers of 
the poor and surveyors of the highways, 
their executors, administrators, and as- 
signs, and successors in office, should take 
to rent of H. A. U., his executors, &c., for 
the term of twenty-one years, a certain 
grass-field, called the * Grove,* and also a 
certain portion of the Town-green, to be 
properly fenced off and quicked, and there- 
after to be called the * Parish-gardens,* 
being intended for the use of the poor, and 
also such further piece of ground, lying 
south of the * Woodhouse Cottages,' at 
the yearly rent of 2/. 7s, 6d. per acre, for 
the whole quantity which might be so 
taken. And the said churchwardens and 
overseers and surveyors of the highways 
likewise agreed, for themselves, and also 
for their executors, &c. and successors in 
office to rent of the said H. A. U., his exe- 
cutors, &c., a cottage, late in the occupa- 
tion of Henry Gass, for the term of eighty- 
four years, at the rent of 2s. And, last- 
ly, the said churchwardens and overseers 
of the poor and surveyors of the high- 
ways agreed to sign the counterpart of a 
lease, to be drawn up in proper form, in 
case the above writing should be deemed 
insufficient." This agreement was sinied by 
£. £. and T.L., surveyors ; B.P. and T.K., 
churchwardens; and W.T.T., and H. A.U. 
the plaintiff :—iJ<;^ in an action for use 
and occupation, brought by H. A. U. against 
the parties to the aoove agreement, that 
the churchwardens and overseers, having 
taken the land jointly with the surveyors 
of the highways, the case was not within 
the Stat. 69 Geo. 3, c. 12, s. 12, which is 
only applicable to land taken for parochial 
purposes alone, and that the defendants 
were to be considered as taking the land 
on their personal renionsibility, for which 
they were individually liable. Uthwatt v. 
ElHnSy xiii. 772 

[In Pwmhal v. CoombSt 6 M. & G. 736, a 
covenant by churchwardens and overseers was 
held to be personal, notwithstanding a proviso 
against any personal liability.] 



CLERGY. 

See DiiAra>AtioNs.-— SBQUUTRiTioir.-^ 

TiTHKS. 

Comments upon their Conduct, how far 
justifiable.] — 1. The conduct and mam^- 
ment, bv the clei^^yman of a parish, of a 
charitable society in the parisn, from the 
benefits of which Dissenters are, by his 
aanctioD, excluded, ia not the lawful sub-* 
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ject of pnblic comment, so as to excuse, 
under tne plea of not gnilt^, the publica- 
tion of untrue and injunoiis matter re- 
specting the clergyman in "^ elation to the 
charity. Quofre^ whether sermons preached 
in a chnrch, but not published, are the 
lawful subject of such public comment. 
Oatkercole v. Jfiall^ xy, 319. 

Nai aHawed to he Members of Bankinp 
Compat^J] — 2. To an action of assumpsit 
b^ tne indorsees against the indorser of a 
bill of exchange, the defendant pleaded 
that the bill was made and indorsed after 
the passing of the stat. 67 Geo. 3, c. 99, 
which restrains spiritual persons from being 
occupied in any trade or dealing ; that the 
plaintifls were a banking company, of 
which certain spiritual persons holding 
benefices were partners and members ; that 
the trade or business of a banker was car- 
ried on by the said co-partnership for gains 
and profits, as well of those spiritual per- 
sons as others, contrary to the form of the 
statute, whereby the indorsement and the 
promise in the declaration mentioned were 
void in law : — Heldy on demurrer, that the 
plea was good, and that the trade of a 
banker was within the meaning of the sta- 
tute. Hall ▼. Franklin^ iii. 259 

[See now 1 Vict. c. 10.] 

BmJU of Our ate to me for Stipend einee 1 
4f 2 Fiet, c. 106.] — 3. Where a curate is ap- 
pointed by the special sequestrators of the 
oishop of the diocese, to serve the cure of a 
benefice during the vacation between the 
death of the last and the appointment of 
the next incumbent, he may, although not 
licensed by the bishop, and notwithstand- 
ing the stat. 1 & 2 Vict. c. 106, recover his 
reasonable stipend in an action of debt 
under 28 Hen. 8, c. 11, from the next in- 
cumbent, the tithes which accrued during 
the interval not being sufficient to pay 
him a reasonable stipend. Dakins v. tSea- 

ix.777 



CLIFTON WATCHING ACT. 

Construction of,"] — ^The5 Greo.4, c. Ixxix, 

Sthe Clifton Watching and Lighting Act), 
oes not extend to those parts of the parish 
of Clifton which, by the 16 €reo.3, c. 33, 
and 48 Geo. 3, c. 1&, were made part of 
the city of Bristol. Barlett v. WatJtins, 

i.223 
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See Princifal and Aoxnt. 

Members not liable for Ikbtsupon Orders 
hf ike Oommittee.'] — 1. When a club was 
ronned, subject to the following among 
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other rules, viz., that the entrance-fee or 
admission should be ten guineas, and the 
annual subscription five guineas; that if 
the subscription were not paid within a 
certain limited period, the defaulter should 
cease to be a member ; that there should be 
a committee to manage the affairs of the 
club, to be chosen at a c^eneral meeting ; 
and that all members should discharge their 
club bills daily, the steward being autho- 
rised, in default of payment on request, to 
refuse to continue to supply them : — Heldy 
that the members of tne club, merely as 
such, were not liable for debts incurred by 
the committee for work done or goods sup- 
plied for the use of the club ; for, that tne 
committee had no authority to pledge the 
personal credit of the members. J^emyng v. 
Hector, ii. 172 

Members of Committee not Agents for each 
other,"] — 2. In an action against the defend- 
ants to recover the price of wine furnished 
to a subscription club, of the committee of 
which the defendants were members, it was 

E roved that the wine was ordered by the 
ouse-steward, who stated that he had au- 
thority to do BO from the members of the 
committee. It was not shewn that the de- 
fendants had either personally interfered in 
ordering the wine, or been nresent at any 
meeting of the committee when the autho- 
rity to order the wine was given ; but mere- 
ly that they were members of the general 
body of the committee : — Held^ that under 
these circumstances the question for the 
jury was not whether the defendants by 
their course of dealing had held themselves 
out as personally responsible to the plain- 
tiflb, but whether they had individually au- 
thorised the making of the contract in the 
ordering of the wine. Todd v. Emfyy. viii. 506 

Liability of Members, y^. A club was 
formed, by the regulationsof which the mem- 
bers paid entrance-money and an annual 
subecription, and cash was paid for provisions 
supplied to the house. The funds of the 
club were deposited at a banker's, and a com- 
mittee was appointed to manage the affairs 
of the club, and to administer the funds, 
but no member of the committee had au- 
thority to draw cheques, except three, who 
were chosen for that purpose, and whose 
signatures were countersigned by the secre- 
tary : — Held, in an action brought against 
two of the committee, by a tradesman who 
had supplied wine on credit, ordered by a 
member of the committee for the use of the 
club, that the tradesman was not entitled to 
recover, without proving either that the 
defendants were privy to the contract, or 
that the dealing on credit was in further- 
ance of the common object and purposes of 
the club. Todd v. Enly^ vii. 427 
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COAL ACTS. 

OofuMMium.']'^!, Stat. 1 & 2 Will. 4, c. 
Ixxvi, 8. 54, directs carmen of waggons, &c., 
in which coals are carried in sacks for de- 
livery to purchasers in London, &o., to 
weigh, if required, each sack **with the 
coats therein, and afterwards to weigh in 
like numner each sack without any coals 
therein :** — ffeldy that to weigh each sack 
of coals in one scale against weights in the 
other scale, equal to the proper weight of a 
sack of coals, together with an empty sack, 
is not a legal weighing within the act. 
The same act (sect. 47) reauired a seller's 
ticket to be delivered to the purchaser of 
coals, imposing a penalty of not exceeding 
20/. on neglect; and (sect. 77) enacted, that 
all penalties not exceeding 25/. should be 
levied and recovered before any justice or 
justices of the peace. Stat. 1 & 2 Vict. c. 
101, repealed so much of the act of 1 & 2 
Will. 4 as related to the delivery of a seller's 
ticket, and proceeded by a new enactment 
(sect. 3 ) to require a certain form of a seller's 
ticket to be delivered, under a penalty of not 
exceeding 20/., but did not subjoin any pro- 
vision for recovering the penalty by any in- 
dividual : — Heldf that no action could be 
maintained for this penalty by the buyer 
of coala^ where no seller's ticket was deli- 
yered* Mer^dUh v. Holman^ xvi. 7d8 

[In Cttmfe// v. Dawson, 11 Jar. 634, C. P., 
it WW held, thit the omiuion to deUrer the ticket 
barred an action for the price of the coals.] 

Cotutruaion aa to PenaUies,'\^2. The 
London Coal Act (1 & 2 Will. 4, c.lxxvi, s. 
57) imposes a penalty not exceeding 5/. on 
the seller of the coals for ever^ sack that 
shall be found deficient on its being weighed 
in pursuance of the act : — Heldy that wnere 
several sacks are sent out to a purchaser at 
the same time under one contract, one pe- 
nalty only is incurred in respect of a defi- 
ciency in weight, though every sack is so 
deficient ; and, therefore, where seventeen 
sacks were so found deficient, tiiat the penal- 
ties were[recoverable by action of debt in one 
of the superior courts, notwithstanding sect. 
77, which directs, that all penalties imposed 
by the act, not exceeding 25/., shall be 
levied and recovered before justices of the 
peace. CoUma r. Hopwood^ xv. 459 



COGNOVIT. 

See Wabbakt of Attobnbt. 

Bjf InfinUJi'-^l. An infant cannot give a 
cognovit. CfUver v. Woodrcj/ey iv. 650 

Imflua €m AuAorUf to eiUer an Appear- 
OHM. J — 2, Where a defendant^ more than 
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four monthi after the issuing of a writ of 
capias against him, gave the plaintiff's at- 
torney a cognovit to enter up judgment : — 
Heldy that the attorney was thereby em- 
nowered (without any express autnority 
tor that purpose, and notwitlistanding the 
lapse of time) to enter an appearance for 
the defendant, and to take au other pro- 
ceedings necessary for obtaining judgment. 
Eichardson v. Dafy, iv. 384 

[So also, after several years, an appearance 
maj be entered without a term's notioe or leave 
of a Judge: 7%maquon v. Lvmridge, \ Exch. 
351.] 

Coa»ovit in eonsidenttUm of Dikkarge 
mof be Vtdid,'] — 3. A cognovit given b^ a 
defendant who is in custody in execution 
on a judgment for the debt and costs in 
that action, in conuderationof his discharge, 
is valid, if a writ have been sued out to 
support it ; and it lies upon the party im- 
peaching its validity to shew that no writ 
has been sued out. Shanl^ v. (JolweU^ 

vi. 543 

[Compare Dmne v. Knott, vii. 143.] 



of DefeoBonce.'y-A, The de- 
fendant save a oojpovit, whereby it was 
stipulated that no judgment should be en- 
tered up thereon, unless default should be 
made in payment of the debt, with interest 
and costs, on the dth November; and in case 
defendant made default in payment as afore- 
said, the plaintiff was to l>e at liberty to 
enter up judgment and proceed to exe- 
cution, and toke the whole of the said 
debt and costs, together with the costs of 
such judgment and execution : — Held, that 
no default could be made by the defendant 
until the plaintiff had famished her with a 
bill of the costs, and given her notice of 
taxation ; and not having done so, the judg- 
ment signed on the 10th November was 
irregular, although the defendant had paid 
no part of either the debt or costs. Booth 
V. Parker (Lady)^ iii. 54 

VThiU doee not amonmt to^ within 1 4r 2 
Viet, e, 110.1 — 5. An action having been 
brought, and issue joined, and notice of trial 
{[iven, the defbndant signed a consent for a 
judge's order for a stay of proceedings, on 
payment of debt and costs bv a certain day, 
with the usual condition, that, in de&ult 
of payment, the plaintiff should be atliberty 
to sign final judgment and issue execution. 
No attorney attended on behalf of the de- 
fendant when the consent was given ; but 
both parties appeared beforethe judge when 
the order was made : — Held, that the con- 
sent did not amount to a cognovit, and did 
not require a stamp, or the attendimoe of 
an attorney at the time of its executioii» 



COUISION. 

pnnoant to the provialona of 1 & 2 Viot. e, 
UO, 8. 9. Bray y. Maman^ vlii. 668 

6. Where a defendant, on being served 
with process in an action, went to the 
pUintifiPs attorney, and, without any at- 
torney attending on his behalf, signed a con- 
sent for a judge's order for the payment of 
the debt and costs on a particular day, and 
in default thereof that the pkintiff should 
be at liberty to sign judgment and issue 
execution ; in consequence of which a 
judge's order was subsequently obtained by 
the plaintiff 's attorney ex parte, and de&uft 
having been made, judgment was signed 
and execution issued i^-'Meld^ that the con- 
sent did not amount to a cognovit, or re« 
^uire to be attested according to the provi- 
sions of 1 & 2 Vict c. 110, s. 9. Baker v, 
Fi(nper, vui. 670 

[See infra, JuDOMKirT» end JH^om v* Sliddom, 
xiv, 427.] 

By m AUonuy need na be AUeeied,1^7^ 
The 1 & 2 Vict. c. 110, s. 9, requiring the 
presenoe of an attorney on behalf of d^end- 
ant executing a cognovit or warrant of at- 
torney, does not apply where the defendant 
is himself an attorney. Ckipp v. Harris^ 

V. 430 

[For the cases on attestatum» see Waulant 
ov Attoeiiit] 



COIN. 

DechraHon of Value on Shjpmeni.'h-On 
a shipment of a cai^o from Valparaiso to 
England, the hill of lading described the 
property as ^'1338 hard dollars," which 
was a coin current at Valparaiso at the 
time : — Held, that this was a sufficient com- 
pliance with the provisions of the stat. 
26 Geo. 8, c. 86, s. 3, It being the current 
coin of the place where the snlpment was 
made. Quarej whether that statute is at 
all applicable to the case of shipments 
made m places not subject to the British 
laws. CHbbe v. PoUer, x. 70 



COLLISION. 

LiMH^ of Skipewner.y-Th^ liabiUty of 
a shipowner for the damage done by the 
collision of his ship with another vessel, is 
limited, by the stat. 63 Geo. 3, c. 169, to 
the value of the ship ** at the time oi^" 
that is immediately oefore, the collision. 
He is not, therefore, exempted fikm lia^ 
bility where, by the same collision, his own 
ahip instantly fonndexs. Bnwn v. Wil- 

XT. 391 
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COMPOSITION DEED. 

COLOUR. 

As to giving colour, see M&rant v. Sianf 
u, 96 ; Acreman v. Cooper^ x. 686, 693 ; 
/ShnUh V. AdHnSf viii. 362 ; Marquis of An- 
gleeea v. Lord Hatherton^ x. 218 ; Unwin 
V. St, Quintin, xi. 277. Ashton v. BreviU^ 

xiv. 106 



COMMISSION TO EXAMINE WIT^ 

NESSES. 

See Witness. 



COMMITMENT. 

See Master and Servant. — Small Debts 
Act. — Sureties ov the Peace. — ^War* 

RANT. 

COMMON. 

See Inclosure. — Office, 2. 

Rigid to Approve,'] — ^An owner pur autre 
▼ie of a common may apprqve under the 
stats. 20 Hen. 3, c. 4, and 13 Edw. 1, s. 1, 
c. 46. The owner of a common may erect 
thereon a house necessary for the habita* 
tion of beast keepers^ for the care of the 
cattle^ of himseli, and the other persons 
having rights of common there. So he 
ma^ erect a house necessary for the habi- 
tation of a woodward to protect the woods 
and underwoods on the common. A plea 
lustifving the erection of a house for such 
beast Keepers need not state the names of 
the other commoners, nor that they assent- 
ed to the appointment of beast keepers. 
To an action on the case for a continuing 
disturbance of common, the defendant 
pleaded an /approvement of the locus in 
QUO, ** leaving sufficient common'of pasture 
tor the said plaintiff and all other persons 
entitled thereto, together with sufficient 
ingress and effress to and from the same, 
according to the form of the statute, &c. :" 
"^Heldy that the plea sufficiently shewed 
that enough of common was left at the 
time of the approvement, and in the place 
where the plamtiff was entitled to enjoy 
it Patrick Y.Stuhbi^ ix. 830 



COMPANY. 

Bte Banking Comvant. — Club.— Joint- 
eroox CoxPANT. — Mining Compant.— 
Railway. — Soirb Facias. 



COMPOSITION DEED. 
Assumpsit, II. 6. — Guarantee, 6. 
Oon^ruetioth oe of JMeote.] —1. |The 



J.-I 
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plaintifFy A.^ the purser of a mine, in order 
to carry it on, raifled money by the deposit 
of a promissory note, made in his f&vour 
by seven of the shareholders, and which 
two other shareholders had refused to 8ip;n, 
and applied the money so raised in paying 
the workmen. At a subsequent meeting 
of the shareholders and creditors, an assign- 
ment of the mine, in order to sell it and 
pay the debts, was resolved upon, and A. 
then claimed to be admitted as a creditor 
'' for money which he had raised on note of 
hand to pay the workmen.*' A deed of 
assignment was accordingly executed, to 
which all the adventurers were parties of 
the first part, and the several persons whose 
names were thereunto subscribed '' as cre- 
ditors of the several other persons therein- 
before described of the first part as adven- 
turers, for supplies to and debts incurred by 
them for or m respect of the same mine, 
to the amounts set opposite their respective 
names" of the second part. This deed, 
after reciting that the shareholders had, in 
the prosecution of the mine, incurred debts 
thereon with, the persons, parties thereto of 
the second part, contained a conveyance in 
trust for tnose creditors, and a provision 
that no action should be brought by any of 
the persons, parties thereto of the second 
part, against all, any, or either of the per- 
sons, parties thereto of the first part, for 
the recovery of any debts due or owing 
upon the said mine, or in anywise relative 
thereto ; and that if any such action was 
brought, the deed might be pleaded as a re- 
lease. A. executed the deed, the amount 
of the note and interest thereon being 
placed against his name. To an action 
brought by A. upon the note, against the 
seven persons who signed it, they pleaded 
the deed as a release, averring tnat A. 
signed it as a creditor of the parties there- 
to of the first part, in respect of the causes 
of action in the declaration mentioned ; 
which allegation was traversed by the re- 
plication : — Held^ that A. must 1)e held to 
nave signed the deed in respect of his claim 
for the advance of the money raised upon 
the note, and applied for the use of the 
mine, and not in respect of his claim upon 
the note itself, which, therefore, was not 
released, and that consequently the plea 
was not proved. Lomjfon v. Dav^^ xi. 218 

^ Omutruction of Release.'] — 2» To an ac- 
tion of covenant by a joint-stock banking 
copartnership, on a guarantee given by the 
defendant to secure advances made by the 
company io M., M., & B., carrying on bu- 
siness under the name of M. & Co., the de- 
fendant pleaded, that by indenture between 
M., M., L., & B. of the first part, W., H. 
& O.of the second part, ana the several 
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persons or partners^p firms who should 
execute the said indenture, being creditors 
of M., M., L., & B. of the third part, H., 
being a member and partner in the said 
banking co-partnership, released M., M., 
L., & B. from all actions, debts, &c. The 
defendant, in support of his plea, gave in 
evidence a composition deed, made between 
M., M., L., & B. of the first part, W., H.. 
& O. of the second part, and the several 
persons or partnership firms, being credi- 
tors of M., M., L., & B. who should have 
executed or who should execute the said 
composition deed, of the third part. .The 
deed, after reciting that M., M., L., & B. 
were indebted to W ., H., & 0., and to the 
several parties to the deed of the third 
part, and being unable to pay the said 
debts, had conveyed all their property and 
effects to W., H., &I0., in trust for pay- 
ment of their debts, stated that in consi- 
deration thereof each of the sud creditors, 
parties to the said deed of the second and 
third parts, did for themselves, their heirs, 
executors, &c., and partners, release M., 
M., L., & B. from ail actions, debts, de- 
mands, &c. At the date of this release, a 
separate debt of 2/. I5s. was due from M. 
to H., and H., at the date of the release, was 
a shareholder in the joint-stock banking 
copartnership; H. executed the deed in 
his own name : — Held, that the plea was 
not proved, the release from M., M., L., & 
B. not including the debt due from M. 
& Co. to the joint-stock banking company, 
but applying only to debts due to such 

Sartnership firms as should execute the 
eed of the third part. Bain v. Cooper^ 

ix.701 

Meleage how to he Pleaded^ — 3. A decla- 
ration on a policy of insurance on goods on 
board a ship, at the suit of D. W. & A. W.» 
alleged that the policy was made by them, 
as well in their own name as for and in the 
name of every other person to whom the 
same did appertain ; and it averred that 
one T. Z. and the plaintiff A. W., or one 
of them, were or was then, and from thence- 
forth until the loss, interested in the goods. 
To this declaration the defendant pleaded a 
release by D. W., for himself and nis part- 
ner A. Vr. The plaintifiis replied, setting 
out on oyer the deed of release, by the re- 
cital in which it appeared that the inten- 
tion of the parties was to release only the 
sums set opposite their respective names in 
the schedule thereto annexed ; and the de- 
claration averred, that the money so releas- 
ed was due upon other and different con- 
tracts than those mentioned in the declara- 
tion. Semble, that the replication was bad, 
as amounting to an argumentative denial 
of the release mentioned in the plea : — 
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Edd^ alsoy that the plea was a ^ood answer 
to the action. WUkmtcn t. lAndo^ yii. 81 

Not vitiated by Erasures in Sehedule,"] — 

4. A. executed to B. & C. a deed of trust 
for the henefit of creditors, purporting to 
be made between him of the first part, B. 
& C. of the second part, and the sereral 
other persons whose names, and the amount 
of whose debts, were set out in a schedule 
thereunto annexed, being creditors of A., 
of the third part. At the time of its exe- 
cution by A., there was no schedule an- 
nexed ; when it was produced in evidence, 
(m an action of trover by A. against B. & 
C., for a mortgage deed alleged to have 
passed under it), it had a schedule annexed, 
consisting of tne signatures of certain of 
his creditors, some of which had been 
erased, and others had no sums set against 
them : — Held, that the deed was not avoid- 
ed thereby. West y. Steward, xiv. 47 

Plea referring to Schedule ^-^ Effect of 
Breach of Covenant to Insure,'] — 5. Assump- 
sit for work and labour, &c. Plea, that, 
after the accruing of the causes of action, 
by an indenture between the defendant of 
the first part, S. and H. of the second part-, 
and the plainti£P and others, creditors of the 
defendant, of the third part, S. and H. 
were appointed trustees for carrying the 
indenture into efi^t, for the benefit of such 
of the defendant's creditors as should exe- 
cute it. The plea then stated an excuse 
for profert, and all^d that the plaintiffs, 

5. and H., and the other creditors of the 
defendant, did acauit, release, and dis- 
charge him from alt debts, &c. The repli- 
cation set out the indenture not on oyer 
but in hsc verba. It recited that the de- 
fendant was indebted to the parties of the 
second and third parts, in several sums set 
opposite their names in the schedule there- 
under written ; that he had covenanted to 
pay to S. and H., as trustees for the credi- 
tors, 500/. for each of the three successive 
years next after the 1st of January then 
next ; that he would forthwith assure his 
own life in some assurance office hi London 
or Westminster, in 1500/., and would con- 
tinue the same so insured during the said 
three yean, provided, that in case of the 
defendant's neglect or refusal to effect or 
keep on foot such policy of assurance on 
his own life, then in either of those cases 
the indenture was to be utterly void to all 
intents and purposes whatsoever. Breach, 
that the defenaant did not nor would as- 
sure his life in any office in London or 
Westminster as by the said indenture requir- 
ed, and according to the said covenant in 
that behalf therein mentioned, whereby the 
same indenture beciune utterly void. Be- 
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joinder, that after it had become the de- 
fendant's duty to effect the said policy, the 
defendant paid to S. and H., the trustees, 
500/. in part performance and satisfaction 
of the covenant, which S. and H. received 
as such part peiformance and satisfaction ; 
that the payment was made at the express 
desire and request of the plaintiff, andTthat 
at the time of making it the plaintiff and 
S. and H. knew that the defendant had 
not effected the policy ; that after such 
payment the defendant assured his life at 
another office in London for 1000/. ; that 
S. and H. accepted that policy and acknow- 
ledpned such assurance to be a sufficient and 
satisfactory performance of the covenant ; 
that afterwards the defendant paid to S. 
and H. the sum of 125/., in further part 
performance of the said covenant, by 
means whereof S. and H., as trustees on 
behalf of the plaintiff and other creditors, 
acknowledged the indenture to be subsist- 
ing and vatid, and not to have become void : 
— Held, on demurrer to the rejoinder, first, 
that the plea was not bad for omitting to 
state that the debt sued for was mentioned 
in the schedule to the indenture, since, as 
the plea excused profert of the indenture 
and did not set it out on oyer, it was not to 
be taken as part of the plea ; secondly, that 
the breach in the replication was not bad 
on general demurrer in omitting to state 
that a reasonable time for effecting the po- 
licy of assurance had elapsed before the 
commencement of the suit ; thirdly, that 
by the defendant's neglect to keep alive the 
policy for 1500/., the indenture was not ab- 
solutely void as to all the parties to it, but 
merely void as to the plaintiff and others 
iflhey should elect to make it so. Setnble, 
that the plaintiff could not so elect after 
taking a oenefit under it ; but admitting 
that tne breach, bv the defendant's neglect 
to insure forthwith, could not be insisted 
on by the plaintiff as avoiding the release : 
— Heldy that it was still competent to the 
plaintiff to insist on the subsequent neglect 
to insure as another ground or avoidance ; 
that the replication contained a breach, not 
merely for not effecting the policy forth- 
with, but for not insuring at ^1, according 
to the indenture ; and that the rejoinder, 
though it contained a good answer to the 
first part, did not contain any answer to 
the last, because the acceptance by the 
trustees of a policy, not maae according to 
the trust deea, did not bind the plaintiff: 
— Heldy also, that no act or intimation of 
election on the part of the plaintiff to avoid 
the deed was necessary betore bringing the 
action. Hydey, Watts, xii. 254 

EesenMtion of Rights toparticular Ore- 
ditor.2 — 6. Covenant. The declaration 
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alleged, that the defendant, by certain ar- 
tloles of agreement under seal, (whioh 
recited that one B. M^G. had opened an 
account with the plaintifiB, a banking com- 
pany), covenanted and agreed to guarantee 
and be accountable for the due payment of 
all sums of money which then were or 
thereafter should become due to the plain- 
tiffs from R. M'G., by reason of any mo- 
ney, &c., then advanced or owing, or there- 
after to be advanced or owing on the bank- 
ing account from the said E. M'G., stating 
that such fifuarantee was limited to 500/., 
and was to be a continuing guarantee, and 
providing that in case of iMinkruptoy or in- 
solvency, not only the 500/. should oe paid 
to the plaintiffs by the defendant, but that 
the plaintiffs should be at liberty to apply 
the whole of the dividends receivable on 
their whole debt in discharge of the part 
not guaranteed ; that the sum of 699/. 13«. 
4d, became and was and still is due npon 
the advance of monies by the plaintifia to 
B. M'G., yet that R. M'G. did not nay the 
same, and thereby the defendant became 
liable to pay the sum of 500/., the amount 
of his guarantee. To this the defendant 
pleaded, secondly, that no part of the sum 
of 599/. ISf. 4d, was due or owing from 
the said R. M'G. to the plaintiffs on the 
said banking account, modo et formft. Ano- 
ther plea was, that after the accruing of 
the debt of R. M'G. to the plaintiffs, he 
was indebted to them in 1100/., of which 
the sum of 599/. 13«. 4d, was parcel, and 
was also indebted to other persons in large 
sums of money, and was in bad and insol- 
vent circumstances, and unable to jj^ay the 
plaintifis and his otner creditors their debts 
m full, and that thereupon he agreed with 
the plaintiffs and his otner creditors to pay, 
and the plaintiffs and the other creditors 
mutually agreed with each other and with 
the said R. M'G. to accept from him a 
composition of 10«. Od. in the pound, as a 
composition in full dischaive of the said 
respective debts ; and the plea then stated 
the payment by R. M'G. of the composi- 
tion to the plaintiffs. Replication, that 
the plaintiffs entered into the composition 
with the knowledge of the defendant, and 
upon the agreement that it should not dis- 
chaige the defendant from his liability 
upon the guarantee ; which was denied by 
the rejoinder. At the trial, the fsusts stated 
in the replication were found bv the jury, 
and the leai^ed judge told them, under 
those circumstances, they ought also to find 
the second issue for the plaintiffs, whioh 
they accordingly did : — Heldy that the se- 
cond plea amounted to a denial that there 
was any originally existing debt, and not 
of a debt heuxs due at the commencement 
of the suit. mM, also, on a rule to arrest 
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the judgment, that the replication to the 
fourth plea was good, inasmuch as it did 
not appear that the reservation of the plain- 
tifia' rights against the defendant was un- 
known to the other cvediton. Davidaon 
v, M^Greger, viii. 756 

Consent of Surety to Reservation of Re- 
medy,'] — 7. The plaintiff, a shareholder in 
a bauKlng company, became a surety for 
advances to be made by the company to 
the defendant. The defendant afterwards 
executed a composition deed, to which the 
plaintiff and the banking company were 
parties, whereby he assigned his property 
to trustees for tne benefit of his creditors, 
and this deed contained a stipulation for a 
reserve of remedies against sureties for the 
defendant. The plaintiff having been com- 
pelled to pay the debt to the banking com- 
pany : — ffeldf that he was entitled to re- 
cover back the amount in an action for 
money paid from the defendant. Kearsl^ 
v. Cole, xvi. 128 

[See PaxNciPAi and Surety, and note tiiere- 
to.] 

LiaMUty of Favoured Creditor to Refimd,! 
<— 8. The plaintiff being insolvent, proposed 
to his creditors to pay them a composition 
of 1 Off. in the pound, to be securea by his 
acceptances. All the creditors agreed to 
the arrangement except the defendant, who 
refused to execute the agreement unless he 
were paid the additional sum of 2ff. in the 
pouna on his debt. A cheque for that 
amount was accordingly given him b)r a 
relation of the plaintiff, without the plun- 
tifPs knowledge, and he then signed the 
agreement and received from the plaintiff 
his acceptances for the 10«. composition. 
Semble, that, under these oiroumstances, 
the plaintiff, if he were compelled to pay 
the bills at maturity to bon& nde indorsees, 
to whom they had been transferred by the 
defendant for value, might recover back 
from the deftodant the excess received b^ 
him beyond the amount of the composi- 
tion. Jarad^w v. Breidahawy ix. 29 

9. Where the defendant, being a creditor 
of the plaintiff, entered into a composition 
deed, with the other creditors, to receive 
lOs, in the pound, under an agreement 
with the plaintiff that he would give the 
defendant his promissory note for the re- 
mainder of the debt, which the defendant 
should keep in his own hands ; and the 
note was accordingly given, and the com- 
position paid to the defendant ; and he ne- 
gotiated the promissory note, the holder of 
which enforced pi^yment from the pliuntiff : 
-^Heldf that tne plaintiff might recover 
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biek from the deftDdant the siim lo paid 
by him in an action for money paid. Hgt^ 
ixm y. RiLey^ xi. 492 

[Upholding Smith v. Cuff, 6 Mau. & S. 160. 
The agreement would have been a good answer 
to an action npon this note by the favoured cre- 
ditor. Hwitn, T. Haigh^ 1 1 Ad. & £U. 1033.] 

TnsuMeimt PUaJ] — 10. In assumpsit^ 
the defendant pleaded, that after the causes 
of action accrued, the defendant and M., 
who was jointly liable with him to the 

Slaintlff, oecame unable to nay the ere- 
itora in full ; and thereupon it was agreed 
by the defendant and M., the plainti^ and 
the other creditors, that a composition of 
49. 6c^. in the pound should be paid upon 
their debts, and that, upon receiving Uiat 
sum, the plaintiff and tne other creditors 
should execute to defendant and M. a gene- 
ral release ; that a deed of release was pre- 
pared for execution, and that the ci'editors, 
except the plaintiff, received the composi- 
tion and executed the release ; that the de- 
fendant has always been ready to pay the 
plaintiff the composition of 4«, Qd. in the 
pound, upon his executing the release of 
which the plaintiff had notice, and was re- 
quested by defendant to accept the compo- 
sition and execute the release i-^Udd^ bad, 
for not shewing that the defendant and M. 
offered to pay the plaintiff the comnosition 
money, or tendered the release to mm for 
execution. Roaling v. Muggeridge^ xvi. 181 



CONDITION. 

Su AmruiTTyl. — ^Auonon. — CoTmrAKT, II. 
1. — Joni^ffrocK Com PAifTyl. — ^Lanplobd 

AND TbNANT. — RbADINBBB AKD WlLLUfO* 
NESS. — ^YSNOOB AND PURCHASER. 

AppcintmetU of Valuer y a Ccmdition Pre- 
cedent.'] — 1. Assumpsit for the value of 
goods which the defendant agreed to pur- 
chase at the valuation of N. & M. Aver- 
ments, that N. was ready to value for the 
plaintiff, but that the defendant and M. 
refused to value for the defendant ; that 
the plaintiff gave notice to the defendant 
that his valuer N. was ready to meet M., 
or any other valuer the demndant might 
appoint, at any time within ten days which 
the de£siidant might fix, for making the 
▼alnation ; that the defenduit reAiwd to 
appoint any day for that purpose, and 
renised to appoint any other valuer, or to 
take any steps to value the goods, or to 
procure them to be valued according to his 
agreement, and has ever since refused to 
value them or let them be valued accord- 
ing to his agreement; whereupon after the 
hkjfse of a month N. valued them, and the 
price amounted to &c.: aUegiog a breach 
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in not taking the goods and paying such 
amount: — ^Zr(8/ii,onaemurrer,that the count 
was bad, for that the defendant could not 
be liable for the price of the goods until 
they had been valued by both valuers, pur- 
suant to the agreement, at least without a 
distinct averment that the defendant re- 
fused to permit M. to value. Thumell v. 
Bammie. ii. 786 

[As to the appointment of valuer, see Eee v. 
TruecotU ii. 385.] 

Delivery of Bill of Lading."]— 2. A., by let- 
ter, requested B. to purchase for him 160 
bales of cotton. The letter contained the 
following terms: — ''Upon executing the 
above, and forwarding a oill of lading, 1 will 
accept your draft, at sixt^ days' sight, after 
the receipt of the bill of lading : " — Held, 
that B. was bound to deliver the bill of 
ladinff as soon after its arrival as he conve- 
niently could, without reference to the ar- 
rival or unloading of the cargo, and upon 
non-delivery, the defendant was held en- 
titled to rescind the contract. Barber v. 
Tqylor^ v. 627 

Tender ofLease, not Condition Precedent. ] 
— 3. A contract provided that a lease should 
be drawn, prepared, and executed at the 
sole expense of the lessor. In an action on 
the agreement by the lessee : — Heldf that it 
was not necessary to aver that a lease was 
tendered to the lessor for execution. Price 
V. IVilliams, i. G. 



Arrival of Shipf not Precedent.] — 4. The 
defendants, by their broker, entered into a 
contract for the sale to the plaintiffs of fifty 
tons of palm oil, ** to arrive per the Mans- 
field, &c. In case of non-arrival, or the 
vessel's not having so much in after de- 
livery of former contracts, this contract to 
be void.*' At the time this contract was 
entered into, the defendants had several 
vessels on the coast of Africa, for the pur- 
pose of obtaining palm oil, and, amongst 
others, the Mansfield and the Watt. After 
the date of the contract, the Mansfield was 
loaded with 816 tons of palm oil, and sailed 
homewards. On her arrival at Cameroons, 
the defendants' agent ordered the captain 
of the Mansfield to tranship part of her 
cai^ to the Watt, which was the laiger 
vessel. This transhipment was accordingly 
made, bona fide, and without fraud, for the 

Eurpose of enabling the Watt to proceed 
ome with a full cargo. The Watt pro- 
ceeded on her voyage, and arrived in Liver- 
pool on the 8th of April, 1888, and the 
Mansfield on the 20th of May following. 
Tlie Mansfield, on her arrival, had on board 
236 tons of palm oil; but the contracts 
made previously to the above contract 
amounted to 228 tons, leaving only seven 
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tons applicable to this contract, which were 
delivered by the defendants to the plain- 
tiffs : — Hdd^ in an action for the non-de- 
livery of the oil, first, that the arrival of 
the oil in the Mansfield was a condition 
precedent, and that the plaintiffs were not 
entitled to the oil bronght bv the Watt ; 
secondly, that the contract /or the fifty 
tons was entire, and that the plaintiffs were 
not entitled to the seven tons brought by 
the Mansfield over what was required to 
satisfy former contracts. LwM y. Hamil- 
ton, y. 6d9 

Requeit,'] — 6, Declaration in assumpsit 
stated that the defendants bought of the 

Elaintifi^ a quantity of linseed, to be worked 
y the buyers in fourteen days from the 
ship's arrival in the river, the price to be paid 
in ready money, less 2^ per cent, discount, or 
by the defendants' acceptanceat twomonths. 
Averments, that the linseed arrived and was 
ready for delivery ; that the fourteen days 
had elapsed; and although the plaintiff^ 
tendered it to the defendants for tneir ac- 
ceptance, and would have received their 
acceptance at two months for the price, and 
although the defendants were requested to 
pay in ready money, or to give their ac- 
ceptance, and refused to do the latter, and 
discharged the plaintiff from tendering a 
bill for their acceptance, yet they did not 
accept or work the linseed, or pay for it in 
ready money. Pleas, first, that the de- 
fendants were not requested to pay for the 
linseed in ready money, or to give their 
acceptance ; secondly, that they cud not re- 
fuse to give their acceptance, or discharge 
the plaintiff from tendering a bill for their 
acceptance: — Held^ that both pleas were 
bad, as traversing averments which were 
immaterial to the maintenance of the ac- 
tion. Spaeth v. Hare, ix. 326 

Request made unnecessary by Act of other 
Party,2 — 6. Declaration in assumpsit for 
breach of promise of marriage stated the 
defendant promised the plaintiff to marry 
her ; that the plaintiff remained, and still 
is, sole and unmarried, and during tlie time 
aforesaid was ready and willing to marry 
the defendant, of which he always had 
notice ; yet the defendant disregarded his 
promise, and wrongfully married another 
woman. Plea, that the defendant was not 
at any time before the commencement of 
the suit requested by the plaintiff to marry 
her : — Held, first, that the plea was bad on 
special demurrer ; and, secondly, that the 
declaration was good on general demurrer, 
without the averment of the lapse of a rea- 
sonable time. (Jaines v. Smith, xv. 189 

[Aee, Short v. Stone^ 8 Q. B. 358.] 
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In Fating Aet^—I. A local act for paving 
and improving the town of Salford ap- 
pointed commissioners for putting it into 
execution, and authorised them to pave 
new streets; and provided that the ex- 
pense of such new pavement should be 
Eaid or reimbursed to the commissioners 
y the owners or occupiers of the land ad- 
joining the streets in manner therein men- 
tioned, and empowered the commissioners 
to recover such expense by action at law. 
A subsequent section, commencing, '* Pro- 
vided always and be it enacted,'' directed 
that before the commissioners should cause 
the streets to be paved as aforesaid, they 
should first give notice to the owner or 
occupier of every house, land, &c. adjoin- 
ing tne street, requiring him to pave the 
same as the commissioners should direct ; 
and if any such owner or occupier should for 
six months neglect to pave, pursuant to the 
notice, then it snould be lawful for the com- 
misnoners, and they were required thereby 
to cause the same to be done, and recover 
the expenses from such owner or occupier 
as thereinbefore mentioned: — Held, that 
the giving of this notice was a condition pre- 
cedent to the commissioners executing the 
paving themselves, and charging the ex- 
penses on the owner or occupier, and that 
it must be averred in the declaration in an 
action brought under the act for the reco- 
very of such expenses. Salford {Mayor 
of) v. Ackers, xvi. 85 

No^ to Dispute a WiU, is Valid.']— S. A 
condition, in a will of real estate, that if 
the devisee shall dispute the will, or the 
testator's competency to make it, or shaU 
refuse, when requirea by the executors, to 
confirm it, the disposition in favour of such 
devisee shall be revoked, is valid in law. 
Coote y. Turner, xv. 727 



CONSTABLE. 
See NoncB of Action. 

Demand of Warrant.'] — ^1. Where a de- 
mand for the perusal and copy of a mam- 
trate's warrsnt, in pursuance of the 24 Geo. 
2, c. 44, 8. 6, required the perusal and copy 
to be given within three days : — HeULthnt 
this was a sufficient demand to entitle the 
party to sue, although the statute aava 
that no action should be brought until the 
perusal and copy shall have been refused 
for six days after demand. CoUins v. Rose, 

y.l94 

[See iz. 618, supra, Ratb.] 

Notice of Action under Local Act^ — 2. A 
local act of parliament, for lighting, watch- 
ing, &c., the town of Staleybridge, em- 
powered the commissioneTs therein named 
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to aimomt oonstables and asBistant oonsia- 
bleB for keeping the peace in the aid town^ 
and for executing all such warrants, &C.9 
m the justices of Cheshire or Lancashire 
should direct them to be executed within 
the town. Another section enacted, that 
no plaintiff should recover in any action 
against any person for anything done in 

Sursuance of the act, without twentv-one 
ay^ notice of action haying been giren : 
^-'Held, that a constable appointed under 
the acL who was sued in tresoass for break- 
ing and entering Uie plainti£rs house in the 
town of Staleybridge, in the execution of 
a warranty mnted by a Justice of Cheshire, 
to search K>r goods alleged to haye been 
clandestinely remoyed there to avoid a dis- 
tress, under the 11 Greo. 2, c. 19, s. 7, was 
not entitled to notice of action, the act not 
having been done under the local act. 
JSkaiwell v. HaU^ x. 523 

[See BUot ^. Allen, 1 C. B. 18.] 

Biffki to Double OMff.]— 3. Where a 
constable, appointed under the Municipal 
Corporation Act, 6 & 6 Will. 4, c. 76,8.76, 
is sued for an act done in the exercise of 
his general duty as a constable, and the 
plaintiff discontmues, the defenoant is en- 
titled to double costs under the 21 Jac. 1, 
€• 12, s. 6, and not merely to costs as be- 
tween attorney and client, under the 5 & 6 
Will. ^ c. 76, 8. 133. Maberfy v. Utter- 
ton, vii. 540 



CONTEMPT. 
See Attachxbnt. — Shxriff. — Witnbss. 

Ddivm/ of False Addreee.l — SmnJlde^iheX 
a plaintiff who wilfullv causes an attorney 
to deliver a false address, the attorney 
having been required by a judge's order, 
under the 17th section of 2 Will. 4^ c. 39, 
«to declare the place of the plaintiff's 
abode," is guilty of a contempt of court, 
and liable to be punished by attachment, 
as it is an attempt to pervert the course of 
JQstioe. Smith v. Bondy xiii. 594 

[In Birch r.Wahh, 10 N. Eq. R. 93, wlU be 
Iband a fiill reriew of constructive contempts.] 



CONTRACT. 

See Ao&BSMEifT. — Aiuun>]fENT, III. — As- 
SDVFSiT. — Debt. — Dbunkexness. — 
Frauds (Statuts of).— Goods Sold. — 
Illeoautt. — ^Principal and Aobnt. — 
Rbstraintof Trade.— YsMDORAirDPuR- 

I. Construction. 

II. EVIDBKCB. 

III. Brkach and Duuoxs. 
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I. Construction. 

Written and Ora/.]— 1. There is no dif- 
ference between contracts written and oral, 
except where the statute law requires con- 
tracts to be in writing. Per Lord Abin- 
ffeTy C. B., in Beckham v. Drakty ix. 92 

2. The plaintiff, a schoolmaster, iu 1842 
contracted with the defendant to rent of 
him a house and school-room at the rent 
of S5/. a-year ; and it was further agreed 
between them, that " unless death or con- 
tinued ill-health, tn either casey should take 
place,'* the defendant promised to provide 
two bed-rooms over tne intended school- 
room, but not before the year 1844 ; and 
when such rooms should be provided, the 
I»laintiff agreed to pay for them an addi- 
tional rent of 5/. a-year. In an action on 
this itfreement, the declaration alleged as a 
breach, that, although the whole of the 
year 1844, except a few days, had elapsed, 
and although the defendant had not been 
prevented by any iU-health, he had not, 
although often requested, provided the two 
hed-rooms : — Ueldy on motion in arrest of 
judgment, after verdict for the plaintiff, 
that the '^continued ill-health in either 
case" meant ill-health of either of the 
parties, and therefore that the declaration 
was bad, for not averring that there had 
been no continued ill-health on the part of 
the plainUf. Ireland v. Harris xiv. 432 

3. A declaration in assumpsit stated that 
one W. A. S. was in the custody of the 
warden of the Fleet in execution, at the 
suit of the plaintiff, upon a ludgment in 
this court, and that, in consiaeration that 
the plaintiff would cause him to be dls- 
chaiged and would take his warrant of 
attorney for the debt and costs, the defend- 
ant undertook that W. A. S. should be 
forthcoming to satisfy the amount of the 
judgment to be entered up on a warrant of 
attorney, on the 18th July, 1840, at the 
o£Bce of Mr. A., and also, that one day's 
previous notice of meeting W. A. S. 
should be given to Mr. A. A verment, that 
the plaintiff, confiding &c., did discharge 
W. A. S. out of custody, and took a war- 
rant of attorney for the debt and costs. 
Breach, that W. A. S. was not forthcoming 
to satisfy the amount of the judgment so to 
be entered up as aforesaid, at the day and 
place agreed on, nor was one day's notice, 
&c. given to Mr. A. : — Held sufficient, on 
motion in arrest of judgment, without an 
averment that judgment was actually en- 
tered up on the warrant of attorney. Page 
y.JarviSy viii. 136 

4. Assumpsit for work done under the 
following agreement: — ** Mrs. £. agrees wiUi 
Mr. B. to cmnse the ceflspools to the thirteen 
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houses in S. street for 8/. 2#. : ICr. H.'s reni- 
balance to be dedacted from the said snm." 
H. was a weekly tenant to the defendant 
of one of the houses. The agreement was 
signed in the middle of one of the weeks of 
his tenancy. At that time 2/. was due from 
him for rent, but when the work was com- 

?leted, another week's rent had become due. 
^he judge at the trial having expr^sed an 
opinion that the rent-balance meant the 
amount due when the agreement was signed, 
and the verdict having been found accord- 
ingly, the Court refused a new trial. J^ 
wards v. Bolster, ii. 221 

EnHrety,'] — 5. The plaintiffs, Messrs. A. 
& Co., and the defendant entered into the 
following contract :•—** Bouffht of Messrs. 
A. & Co. about thirty pacKS of Cheviot 
fleeces, ewes and hogs, and agreed to take 
the under-mentioned noi7<, (coarse woollen 
cloths) ; also agreed to draw for 250/., on 
account, at three months." The quantity 
and quality of the noils were then specified : 
— Held^ tnat this was one entire contract, 
and that A. & Co. could not sue for the 
non-delivery by the defendant of the noilsi 
without averring the delivery or tender to 
the defendant of the fleeces. Atkinswt v. 
Smithy ziv. 695 

6. A., the lessee for years of premises, 
under a lease, containing a stipulation that 
all improvements made oy him were to be- 
long to the lessor at the end of the lease, 
except any greenhouse he might ereot^ 
bargained with B. to assign the lease to 
him, and to sell him a greenhouse which 
he had erected, and which was afflxed to 
the freehold, together with the furniture, 
crops of fruit, and plants therein for a oer« 
tain sum. B. was let into possession of the 
green-house and its contents, but, owing to 
a difficulty in obtaining the lessor^s consent, 
no assignment of the lease was made to 
him : — Held^ that the contract was an en- 
tire one for the assignment of the lease and 
the sale of the ^^reenhouse, and that until 
the lease was assigned B. could not be sued 
by A« for the price of the greenhouse. 
oUddm V* Cruikshaniy xvi. 71 

7« The defendant ordered of the plaintiff 
iwo dozen of port and two dozen of sherryi 
with the understanding, that, if it were not 
approved, he should return it* The plain- 
tiff sent nim four dozen of port, and four 
dozen of sherry. This defendant was not 
satisfied with its quality, and returned the 
whole, except one bottle of the port, and 
one dozen of the sherry, with a letter to 
the plaintiff, in which ne stated that his 
order was for two dozen of each kind of 
wine ; that he should not have refused to 
keep the four docen if the qvaiitT had 
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miiied hlm^ but that| at it did not, ho 
turned the four doaen of port mimis ono 
botHe which he had tasted, and three doaen 
of the sherry :— //IfM, that the defendant 
was liable only for the price of the wine ho 
actudly kept. Hart y. MUU^ xy. 85 



Qptum.1 — 8. In an agreement, whereby 
the defendant contracted with the guardians 
of a union to supply bread for the use of 
the poor, he covenanted to supply, at a 
certain price, loaves of a certain weight. 




contract, of which a bill of parti 
lars should be sent with the articles at the 
time of the delivery, or within a month 
afterwards : provided, that if the articles 
should not be of the quality contracted for. 
or should be deficient in weight, or should 
be delivered without a bill of particulars, 
the guardians should be at liberty to return 
them and purchsse others, charing the 
defendant with the expense and difference 
of price. In debt on bond, given for the due 
performance of this contract, the breaches 
assigned were, first, that the defendant de- 
livered loaves deficient in weight, as and for 
loaves of a particular weight, the issue on 
which was, that the defendant delivered 
them as beine of the weight stated ; se^ 
condly, that he did not deliver a bill of 
particulars with such loaves, whereupon 
the board of guardians returned them, and 
purchased a msh supply in their plaoe^ and 
thereby incurred expenses which the de- 
fendant did not make sood. To this breach 
the defendant pleaded, that the delivery of 
a bill, with the loaves, had been dispensed 
with by the asent of the board duly autho- 
rised, on whicn allegation issue was taken. 
It appeared that the defendant brought a 
quantity of loaves to the door of the work- 
house in a cart, and the relieving officer 
desired to weigh such of them as the de* 
fendant would bring out for that purpose. 
Some pf the loaves were accordingly taken 
into the premises and weighed, and being 
found deficient in weight, the guardians 
refused to receive any of the loaves, and 
they were replaced in the cart, ana all 
taken back by the defendant : — Held^ that 
this was a sufficient delivery to satisfy the 
terms of the first issue. Seldy secondly, 
that the latter breach was well assigned, 
and the issue thereon (being found for the 
plaintifls) material ; the guardians having, 
by the contract, the option of returning the 
bread, unless a bill ox particulars was sent 
with it, or of dispensmg with that, and 
suing the defendant unless he sent a bill 
withm a month. Elliott v. Martin^ ii. 13 
[QtMere, whether under the first iisue a de- 
livery was not admitted— Per Parke, B., and 
Aldenvmf B., p. 18.] 
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MMni9iffcf^Oik)d9toaniK/'y-4^. The 
defendant, by a bought and sold note, 
agreed to sell the plaintiffB ** 100 tone of 
nitrate of eoda, at ISv. per cwt.^ to arrive 
ex Daniel Grant, to be taken from the quaj 
at landing weightB," &c. i and below the 
Bignatnie of the brokers there was the fol- 
lowing memorandttm t-^^ Should the vessel 
be lost, this contract to be void :"-*-Zre/df, 
that the contract did not amount to a war- 
ranty on the part of the seller that the 
nitrate of soda should arrive if the vessel 
arrived, but to a contract for the sale of 
eoods at a future period, subject to the 
double condition of the arrival of the 
Tessel, with the specified cargo on board. 
Joknitm V. MaodaiuUd, ix. 000 

[See InsuaAKca, II. 3.] 

Efea ijfDefQuU of the other Contracting 
Party. ^--lO, The plaintifiB, on April I9tl]« 
1896, entered into a written contract to 
build, for the sum of 1700/., a brewery for 
the defendants, so far as regarded the car- 
penters' work, within the space of four 
months and a half next ensuing the date of 
the agreement; and in default of com- 
pleting: the same within the time therein- 
Defore limited, to forfeit to the defendants 
40/. per week for each week that the com- 
pletion of the work should be delayed 
beyond August dlst, the amount to be 
deducted from the said sum of 1700/., as 
liquidated damages. The plaintiffs did not 
begin the work for four weeks after the 
date of the agreement, in consequence of 
the defendants not being able to give them 
poflBeesion: they were afterwards delayed 
one week by the default of their own work- 
men, and mur weeks by the default of the 
masons, &o. employed by the defendants, 
and the work was not completed tiU five 
weeks after the time limitea : — Held^ that 
the defendants were not entitled to deduct 
from the 1700/. any sum in respect of the 
delay, either for the one or the four weeks. 
Holme V. Chippy^ iii. 387 

[See a simUar case on a charter-party, Ben^ 
mm T. Blunt, 1 Q. B. 870.] 

Dedwtion hy way of Penalty,] — 11. By 
articles of agreement for altering and re- 
pairing a warehouse for a fixed price, it was 
stipulated that in event of the work not be- 
ing completed in three months, the builder 
should foi^Bit and nay to the person with 
whom he contracted to do the work 61, 
weekly and every week, such penalty to 
be deducted firom the amount which might 
remain due on the completion of the work s 
'^Heldf in an action brought for extra 
work, that the employer was entitled, after 
having paid the contract price, to set olF 
the penaltv against the extra work ; and 
that oe had a doable lemedy^ either to de- 
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duct it or recover it. Duckworth r. Alp- 
ton, i. 412 

Ri^ht of Deduction from agreed Price of 
Chattel, iy reason of Defects.]— 12, Special 
assumpsit on a contract to build a ship ac- 
cording to a specification, assi^ing a breach 
in not building the ship with scantling, 
fastening, and planking, according to the 
specification, and alleging special damage. 
Plea, that the defendant nad sued the 
plaintiff for the balance of the agreed price 
of the ship, after payment of 8^00/., and 
also for a sum of 160/. for extra work, in 
the form of an action for work and labour, 
and for goods sold and delivered; that issue 
was joined, and, on the trial of the cause, 
the now plaintiff gave evidence in his de- 
fence of the same breach of contract alleged 
in the present declaration, and insisted, if 
the amount of compensation to which he 
was entitled exceeded or equalled the ba- 
lance and value of the extra work, that he 
the now plsintiff was entitled to a verdict; 
if less, that he was entitled to a deduction, 
upon the amount of both, to the extent of 
such amount of compensation ; that the 
judge who tried the cause so directed the 
jury, and the jury found that the now de- 
fendant had committed a breach of the con- 
tract, and that the now plaintiff was en- 
titlea to some compensation, which they 
deducted from the price of the ship and the 
value of the extra work ; that the now de- 
fendant had judgment for the amount, after 
such deduction nad been made, since the 
commencement of the suit : — Held, that the 
plea was bad on general demurrer. Held, 
also, that all that the plaintiff could by law 
be allowed in diminution of damases on the 
former trial, was a deduction from the 
agreed price, according to the difference 
between the ship as she was at the time of 
delivery, and what she ought to have been 
according to the contract; but that any 
claim for damages on account of the sub- 
sequent necessity for repairs could not be 
allowed in the former action, and might be 
recovered in this. Mondelr. Steel, viii. 858 

Vesting of Property in Chattel to he con*- 
strueted,] — 18. Trover for one-fourth of a 
ship. In the year 1833, and until his bank- 
ruptcy, one J. L. carried on the business of 
a snip-builder, and on the 10th of June, 
1833, the following agreement was entered 
into : — " Particulars and description of a 
new ship, now about one-third built, in the 
yard of J. L. ;'* then there followed a de- 
scription of the length, breadth, and depth 
of tne ship, the number of tons she was to 
carry, and the timbers, and particulars of 
everything that she was to be built of and 
supplied with, ** for the sum of 17^*» and 
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payment as follows oppodte to each respec- 
tive name." This a^eement was signed by 
J. L., and after his signature followed these 
worSs : — " We, the undersigned, hereby en- 
gage to take shares in the before-mentioned 
vessel as set opposite to oar respective names, 
and also the mode of payment." The agree- 
ment was signed by several persons for dif- 
ferent shares and at different times, and, 
amongst the rest, by the plaintiff for one- 
fourth in October, 1888. Below these sig- 
natures was written the following : — ** 14th 
July, 1833. I hereby agree to accept the 
above price and mode of payment. J. L." 
The plaintiff proved payment for his share 
by bills, before the uankruptcy of J. L. 
The T. C. Company signed tne agreement 
for one-fourth, of which company one H. 
was a member, and used to ffo to look at 
the vessel when building, and occasionally 
found fault with the work, which was im- 
proved in consequence ; and J. L. told his 
foreman to act under H/s direction. At the 
time of the bankruptcy, the frame of the 
vessel was on the stocks in J. L.'s building 
vard in an unfinished state, and after the 
bankruptcy some of the men continued 
to work upon her and receive their money 
from H.: — Held, that under these circum- 
stances the property in one-fourth of the 
vessel did not pass to J. L., the plaintiff. 
Laidler v. BurUnstm, ii. 602 

Runnina with the Zafk^.^14. A land- 
lord who had demised certam premises for 
twenty-one years by deed, at the rent of 
230/., agreed to enlarge the buildings, the 
lessees agreeing to pay 10 per cent, additional 
on the outlay. Tne buildings were accord- 
ingly made, and the lessees subsequently 
became bankrupts, and their assignees took 
jK)8se88ion of the premises : — Heidy in an ac- 
tion for use and occupation brought against 
the assignees, that this was acoUatend agree- 
ment, and not a contract running with land 
upon which the assignees were liable. 
Lambert v. iVbrm, ii. 333 

Demotion from Plan.'] — 15. To an action 
for not building according to plans agreed 
upon, a plea that the defendant deviated 
from the plans bpr the direction of the plain- 
tiff's architect, is bad on general demurrer. 
Cooper v. Langdon, iz. 60 



II. EVIDBNCB. 

Admisnhility of Parol Evidence to appfy 
Written Contract J] — 1. A., the proprietor of 
a lead mine, called the Bog Mine, situate 
near Shrewsbury, sold to fi., a lead mer- 
chant in London, by a written contract, ^^200 
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tons of Bog Mine lead, at 22/. per ton, de- 
liverable in the river Thames." The broker 
who made the contract stated at the time, 
in answer to a question by B., that the 
lead was rMdy far shipment, A few days 
afterwards B. applied to the broker to know 
whether A. would agree to allow the freight 
or insurance from Gloucester or Liverpool ; 
to which A. agreed, but B. sabsequently re- 

Juired the lead to be delivered in London, 
t appeared that Gloucester and Liverpool 
were the usual ports of shipment for Lon- 
don ; but the Bog Mine lead was first 
brought by barges down the Severn from 
Shrewsbury to Uloucester. The lead was 
delayed a considerable time in thb part of 
its transit by the lowness of the water; and 
when it arrived in London, B. refused to 
receive it, the price having fallen consider- 
ably. In an action by A. against B. for 
not accepting the lead, B. pleaded that the 
plaintiff^ was not ready to deliver it within 
a reasonable time, on which issue was joined. 
The broker stated (in addition to the above 
facts) that he had understood from A. that 
the lead was at Shrewsbury. The learned 
Judge stated to the jury that it might be 
taken for granted that the understanding of 
the parties was, that the lead was ready for 
shipment at Gloucester or Liverpool; that 
this was confirmed by the defendant's ap- 
plication as to the freight and insurance, and 
that if they thought it oueht to have arrived 
in a shorter time, if ready for shipment at 
Gloucester or Liverpool, the defendant was 
entitled to a verdict : — Held, that the parol 
representation of the broker, that the lead 
was ready for shipment, was admissible in 
evidence, not to vary the written contract, 
but as one of the data from which the 
reasonableness of the time was to be deter- 
mined. Held^ also, that the direction of 
the learned judge was warranted by the 
evidence. EUiay.Thompson^ iii.445 

To explain Variance in Bought and Sold 
Notes,']'— 2. A broker gave the following 
bought and sold notes : — 1. ** We have this 
day bought for your use from J. O. B., 100 
tons dry palm oil, at 31/. lOf. per ton, to 
be taken from the ouay at landing weights, 
with customary allowances, &c., in cash 
at fourteen days from delivery, less 2i 
percent, discount: the above oil to be de- 
livered from the Speedy or Charlotte, ea;- 
pected to arrive about November or December 
next." 2. '< We have this day sold for 
your use, payment in fourteen davs by 
cash, leas 2i percent, discount from delivery, 
100 tons dry palm oil, at 31/. lOf. per ton, 
on Speedy or Charlotte, to arrive:** — Hekl^ 
that eviaence of mercantile usage was ad- 
missible to explain all the variances between 
these notes; and that being so explained, 
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the Tarianees were not material and did not 
avoid the contract. BMy. Rayner^ i. 343 

Evidence to Explain Words,"] — 3. By a 
written contract, the plaintiff agreed to 

Serfonn at the defendant's theatre, and the 
efendant agreed to engage her- for three 
yearn and pay her a salary of 5/., 6/., and *ll, 
per week in those ^ears respectively: — 
jEM^ that parol evidence was admissible 
to shew thaty according to the uniform 
usage of the theatrical profession, the plain- 
tiff was to be paid only during the theatrical 
season — i. e., during the time when the 
theatre was open for performance in each 
of those years. Grant v. Maddox^ xv. 737 
[See for the principle, infra, Wuttbk In- 
armuifSNTS.] 

4. Evidence is receivable to explain the 
meaning of letters— as P. P., in an agree- 
ment for a coursingroatch — ^usedinan agree- 
ment. Daintree v. Hutchinson, x. 86, 89 

5, Where the defendant, by a written 
contract, agreed to sell the plaintiff 60 tons 
of ** Ware potatoes," at 6t. a ton, it ap- 
peared in evidence that in the neighbour- 
hood three qualities of potatoes were known, 
''Wares, Middlings, and Chats," Wares 
being the largest and best: — Heldy that 
evidence was not admissible to shew that 
the plaintiff had in fact contracted for the 
sale to him of a particular kind of Ware 
potatoes, viz., "Regent's Wares," while 
those offered to him oy the defendant were 
of an inferior kind, viz., " Kidney Wares." 
Smith V. Jeffryes, xv. 561 

Not to contradict Contract.'] — 6. A., a 
broker employed by B. to sell certain 
railway snares, agreed with C, D.'s 
broker, to sell him fifty shares, of which 
A. afterwards informed his clerk at his 
office, who made an entry in the book as of 
a sale ftt)m A. to C. ; and a contract note 
to the same effect was sent to C. A. sub- 
sequently saw the entry in the book, and 
altered it, by writing the name of B. as 
seller, and directed another note to be sent 
to C, with the name of B. as seller. A 
fresh note was accordingly sent the same 
evening, or the next morning, but C. re- 
ceived them both together the next morn- 
ing. C. did not return the first note, nor 
did A. request to have it returned. In an 
action brought by D. against A. for breach 
of the agreement, in not completing the sale, 
the learned judge who tried the cause left 
it to the jury to say whether the second 
note was a correction of a mistake in the 
first, and told the jury that if the defendant 
had entered into a written contract in his 
own name, he could hot afterwards set up 
that he was acting as broker merely ; and 
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that, although known'to be a broker, if he 
signed the contract in his own name, he was 
liable : — Held, that this was no misdirec- 
tion. Heldy also, that evidence that it was 
the custom in Liverpool to send in brokers' 
notes, without disclosing the principal's 
name, was properly rejected. Mages v. 
Atkinson, li. 440 

[Sopn, AcnoK, II. 1.— PaiNCiPAL and 
AOSNT, II. 2.] 



III. Breach and Damages. 

Disability to Performequivalent toBreat^J] 
— 1. If an incumbent contract to let lands 
belonging to the benefice for a term^ of 
years, his resignation of the living during 
the term is a breach of his contract. Price 
V. Williams, i« 6 

\^See Condition, 6.] 

Damayes—Non-'aoeeptanee of Chods.] — 
2. Where A. contracted for the ]>urcha8e of 
wheat, " to be delivered at Birmingham aa 
soon as vessels could be obtained for the 
carriage thereof;" and, subsequently, (the 
market having fallen), gave the seUer no- 
tice that he would not accept it if^ it were 
delivered, the wheat beinff then on its tran- 
sit to Birmingham i-^Jueld, in an action 
against A. for not accepting the wheat, 
that the proper measure of damages was 
the difference between the contract price 
and the market price on the day when the 
wheat was tendered to him for acceptance 
at Birmingham and refused, and not on the 
day when the notice was received by the 
aeUer. PhiUpotts v. Evans, ▼. 475 

Sale of Shares."}-^ In an action for 
non-acceptance of railway shares, the pro- 
per measure of damages is the difference of 
the prices of the shares, according to the 
contract, and on the day when they were 
resold by the vendor, such resale being 
within a reasonable time. Stewart v. 
Cauty, viu. 160 

In Action ly Assignees of Bankrupt.'] — 
4. B. being indebted to the defendant in 
the sum of 600/. for the price of goods sold 
to him, and being pressea for nart payment 
of the debt, handed to the defendant a bill 
of exclumge, drawn by himself, for 6001., 
which the defendant agreed to discount, 
on the terms of retaining to his own use 
the sum of 100/. and the discount, and 
paying over the difference to B. ; he, how- 
ever, retained the biU, and paid no part 
of the proceeds over to B. B. shortly af- 
terwaras became bankrupt: — Held, that 
his assignees were entitlea to recover from 
the defendant the full amount of the bill, 
flitfittt the 100/., and such diaoount as the 
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jiiiy should find to be lecelrftble by the 
aefendant. Alder v. Keighk^^ xv. 117 
[See also Hill v. Smith, xu. 116.] 

Upon Breach of Agreement to satisfy 
Jud^entJ] — 5. A. nayixig recovered a 
judgment for 280/. against B., amed with 
C. to forbear to sae out execution on the 
judgment until a certain day ; in consider- 
ation of which, C. agreed that he would, 
on or before that day, erect a substantial 
house, and cause a lease of it to be granted 
to A. ; such lease, when granted, to be in 
satisfaction of the judgment. In an action 
for the breach of this agreement : — Held^ 
that the value of the hotise was the mea- 
sure of damages, and that such value was 
}»roperly estimated at the amount of the 
udgment-debt. StruU v. Farlar^ xvi. 249 

Upon Purchctse ofLand."}-^. Where a 
party has been let into possession of lands 
under a contract of purchase, but does not 
complete the purchase, and refuses to pay 
the purchase-money, and no conveyance Is 
executed, the vendors cannot recover from 
him the whole amount of the purchase- 
money, but onlv the damages actually sus- 
tained by his breach of contract. Laird 
▼. Pim^ vU. 474 

^ JRsdtustion of DamagtiTK — 7. In all ac- 
tions for goods sold and delivered with a 
warranty, or for work and labour, as well 
as^ in actions for goods agreed to be sup- 
plied according to a contract, it is compe- 
tent for the defendant to shew how much 
less the subject-matter of the action was 
worth by reason of the breach of the 
contract ; and to the extent that he obtains, 
or is capable of obtaining, an abatement of 
price on that account, he must be consider- 
ed as having received satisfaction for the 
breach of contract: and he is precluded 
from recovering in another action to that 
extent, but no more. Mondd v. Steely 

viii. 868 
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See Principal and Surety. 

Bihoeen Tort-fiators.'] — The rule that 
there is no contribution amoug joint tort- 
feasors does not apply to a case where the 
party seeking contribution was a tort-feasor 
only by inference of law, but is confined to 
cases where it must be presumed that the 
narty knew he was committing an unlaw- 
liil act. Where several persons were jointly 
interested in a stage coach, and there was a 
partnership fund, out of which expenses 
were first to be paid, and the residue di- 
vided amongst them I'^Hddy that one of 
thein» against whom damages and costs had 
ISO 



CONVICTION. 

been teoorered in an action, brought by a 
party to whom damage was done by the 
negligent driving of the coach, could not 
recover against another pronrietor his pro- 
portion of such damages and costs. Prar* 
mm V. SbeUon^ !• 604 



CONVEYANCER, 

A certificated conveyancer has no lien 
for his charges upon deeds delivered to him, 
"with and in respect of" which he does 
certain business for the owner of the deeds. 
Steadman v. Hockley xv. 653 

[No objection was tiVen to the jurisdiction of 
the Court to try a question of detinne of charters. 
See 3 C. B. 248, n.] 



CONVICTION. 
^Warrant. 

Statement of Evidence J]-^\. The result 
of the cases appears to lie, that in orders, 
properly so called, no statement need be 
made that the evidence was on oath ; but in 
convictions, and commitments which in* 
corporate convictions, and are treated as 
such, it must be so stated. — Per Cur, Or- 
merod ▼. Chadwieiy xvi. 882 

By whom to be made,']'-2. An informa- 
tion, under 7 & 8 Geo. 4, c. 29, s. 89, for 
stealing a growing ash-tree, the property of 
M., was preferred by R. to D., a justice of 
the peace, who summoned the offender. 
At the time and place fixed in the sum- 
mons he appearec^ and was convicted by 
another magistrate, the defendant D., the 
summoning magistrate, being present, but 
not taking any part. The conviction or- 
dered the plaintiff *^ to forfeit and pay, over 
and above the value of the tree stolen, the 
sum of 6#., and for the value of the tree 
stolen Is,, and also to pay the sum of 
1^. 4^. 6d, for costs, to be paid on or before 
the 19th of March next, and in default of 
payment of the said eums to be imprisoned 
in the house of correction,*' at &c., *'and 
there kept to hard labour for one month, 
unless the said sums shall be sooner paid.'' 
It then ordered the 6«. to be paid to the 
overseer, the Is, to M., the party grieved, 
and the IL 49. 6J. to be immediately paid 
to R., tiie complainant. An action of tres- 
pass and false imprisonment having been 
Drought against the defendant : — Held, 
that the conviction was good, notwith-* 
standing it had not proceeded upon the in-* 
formation of the party aggrieved, or been 
made by the magistrate who received the 
original information and issued the sum* 
mons on which the defendant appeared;. 



CONVICTION. 

BorwaB It invalidated by its mode of adju- 
dicating the costs. Tbny y. Newman^ 

XT. 645 
[See now 11 fc 12 Viet oc. 43, 44.] 

Reqmiiiei of Connexion wtder 17 Geo, 8, 
e. 66-^DisiHbutioH of PenaUieB.y^. The 
Stat. 17 Geo. 3. c. 56, b repealed, so far as 
relates to the distribution of the penalties 
imposed thereby, by the 58 Geo. 3, c. 51, 
notwithstanding the erroneous recital in 
the latter act of the Idth instead of the 
i7th Geo. 3. (Ace. Reg. y. JVillcock, 7 
Q. B. 317). A conyiction under the 
17 Geo. 3, c. 5€L s. 10, for being in posses- 
sion of materials suspected to be purloined 
or embezzled, purported to be made upon 
the information on oath of the informer 
«nd other witnesses, and concluded by di- 
recting that the penalty should be paid, 
applied, and distributed as the law directs, 
according to the form and direction of the 
statute in such case made and provided :— 
HMf firsts that| as the application of the 
penalty was fixed by the statute, and the 
justices had no discretion therein, the con- 
yiction was sufficient in directing it to be 
paid, &c.y as the law directs ; secondly, 
that the conviction need not state the 
ownership or value of the materials, nor 
the defendant's knowledge of their having 
been purloined or embezzled, nor that the 
informers or vritnesses were sworn in the 
presence of the accused, nor that the ac- 
cused had noty when before the justices, 
applied, under the 12th section of the act, 
for time to produce the parties from whom 
he had Uie goods; thirdly, that it was 
sufficient if the conviction follow in sub- 
stance the form ^ven by the statute, and 
that it was no objection to it, that it stated 
the information to have been on the oath 
of the informer and other witnesses (for 
the purpose of exdnding the informer from 
any share In the penalty) ; or that the 
eonviction purported to have taken place 
in a townshtp ; or that the information, on 
which the search-warrant was granted, 
stated only that the informer had cause to 
suspect, &c. In re Boothroyd^ xy. 1 

DiHrHnaion offPenaity.']^4. By the 
Game Act, 1 & 2 Will. 4, c. 32, s. 37, 
every penalty for any offence against that 
act IS to be pidd to some one of the over- 
seers of the poor, or to some other officer 
^as the convicting justice or justices may 
oirect) of the parish, &o., in which the of- 
fone^ shall have been committed ; to be by 
such overseer or officer paid over to the use 
of Uie general county rate ; but by the 5 8t 
6 Will. 4, c. 20, s. 21, reciting the former 
act, it \a enacted, that one moiety of all 
waAk penalties sbidl go and be paid to ibe 
131 



COPYHOLD. 

person who shall inform and prosecute for 
the same, and the other moiety thereof 
only shall go and be paid to such overseer 
or officer, and be by him applied in manner 
before directed : — Held^ that a conviction 
for an offence against the former act, which 
directed the whole penalty to be paid " to 
W. J., one of the overseers of the poor of the 
parish, &c., to be by him applied aocord- 
mg to the directions* of the statute in such 
case made and provided," was bad. and 
that the justices who signed it were liable 
to an action for false imprisonment, at the 
suit of the party convicted and committed 
to gaol for non-payment of the penalty. 
Ortjfith y. Harries, u. 336 

5. QucBrCy whether the validity of a con- 
viction, where the right to remove it by 
certiorari is taken away by statute, can be 
questioned on motion for a habeas corpus, 
tne commitment not being before the Court. 
In re Boothroyd, xv. 1 



COPYHOLD. 
8ee Inclosube, II. 4. 

Right of the Lord to Stones.']— 1. Where 
large masses of stone had fallen from time 
to time from some cliffs above upon the 
field of copyhold, and had become thereby 
partially imbedded in the soil, there being 
no evidence to shew when any particular 
portion of them had fallen: — Held, that 
they were the property of the lord, and 
that the copyholder could not remove 
them for his own profit. Dearden y. 
Ewnis, y. 11 

[Bemble, he could remove them for the im- 
prorement of the land. Per Lord Abinger, C. B., 
and Parkej B. 

Validity of Admittance and Fin&^Ap^ 
pointment ofAttomej/ — Right to seize Quotts- 
que.'] — 2. The lord of a manor having a 
right to seize copyhold lands quonsque pro 
defectn tenentis. Drought ejectment aginnst 
the defendant, a feme coverte, claiming to 
be entitled to the lands, in order to enforce 
payment of certain fines claimed in respect 
thereof. There was no evidence of the de- 
fendant's title ; but it was shewn that there 
was an entry in the court rolls, that the 
defendant had appeared at a coxiit holden 
for the manor by her 'attorney, and had 
claimed to be admitted to the lands on the 
death of the former tenant, and had been 
admitted accordingly. The lands consisted 
of three tenements, which in former ad- 
mittances had been described, one of them 
as containing 14f acres, the others without 
any admeasurement. In the entry of the 
defendant's admittance the description was 
the same^ and^ in addition, the wnole were 
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stated to eontdn 148 acres* Three aereral 
fines were then assessed on the premises. 
It was objected that the plamtift was not 
entitled to recorery on the nounds, first, 
that there was no evidence of the appoint- 
ment of an attorney by the defenaant, or 
by the lord for hereunder 1 1 G-eo. 4 & 1 Will. 
4t c. 65, SB. 4, 6, and that therefore the ad- 
mittance and assessment of the fine were 
Toid ; and, secondly, that the Tariation in 
the description of the lands vitiated the 
proceedings: — Held^ that there being no 
answer to the lord's title to seize qnousque, 
except the supposed acknowledgment on 
the court rolls of the defendant's title, 
that acknowledgment must be taken alto- 
gether, and was therefore evidence that the 
attorney was duly appointed for the pur- 
pose, and claimed to be admitted to the 
three tenements as described in the ad- 
mittance, or, if it were said that the lord's 
right of entiT was defeated by the actual 
aamittance of the defendant, such admit- 
tance must be taken altogether to be such 
as would give her a legal title, and there- 
fore no objection could be taken to the 
want of the due appointment of the attor- 
ney, or to the description of the tenements, 
where a fine arbitraiy is imposed, it is due 
to the lord of common right, and it is for 
the tenant to shew that it was unreason- 
able. Although the lord of a manor pro- 
oeeds, in the first instance, on his right 
to enter and seize quousque pro defieKsta 
tenentis, if that be answered, he may never- 
theless recover on a right of entry and 
seizure, quousque the fine is satisfied. The 
right of entry quousque is not affected by 
the 9th section of the stat. 11 Greo. 4 & 
1 Will. 4, c. 65. Doe d. IMninff v. i/ttf- 
coUy xii. 832 

[See Dimeg v. Tke Qnmd Junction Railway 
Company, 16 L. J., Q..B., 107 ; 11 Jar. 429.] 

jFViMf upon Admission of TnuUes^ — 3. 
A testator devised certain real estates to 
three trustees, upon certain trusts, and by 
his will directed, that, in the event of any 
of the trustees dying or ceasing to act, 
others should be appointed, so that there 
might always be three trustees for the pur- 
pose of carrying the trusts of the will mto 
execution ; and he also directed a transfer 
of the estates upon every such new appoint- 
ment. In execution of the trusts contained 
in the will, several copyhold estates were 
purchased and the trustees admitted, and 
the estates were transferred to new trustees 
from time to time. At length, one of the 
trustees having died, and anotner having 
declined to act, the third surrendered the 
copyhold estates to himself and two new 
trustees, and the three were duly admitted 
by the lord I'-^Sdd, that although one of 
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the sdrrendexees was also a sarrendexor, 
this was an admittance of all three to a 
new estate ; and that the fine, being payable 
in respect of the admission to that new 
estate, was correctly assessed as upon an 
admission de novo of three tenants as joint 
tenants of the estate. Skeppard v. fvood^ 
fordf T. 608 

4. The fine, payable according to the 
custom of the manor on the admittance of a 
single tenant in fee, was two years' im- 
proved value ; and where several persons 
had been admitted, they had paid fines as- 
sessed two years for the first life, one-half 
of that for the second, and one-hidf of that 
last sum for the third : — Heid^ that that 
was the proper mode of calculating the fine 
in the present case. Sheppard v. Wood' 
fordf Y. 608 

[SeeiTbore V. Wilson, 10 Ad. & EH. 236 and 
245, n. In JUekardson v. Kensit, 5 M. & G. 
485, the same mode of calcnlation was applied 
to remainder-men, a fine being due by castom 
upon their admittance, either with the tenant or 
daring the continnance of his estate.] 

Fine upon Admission. ^S* On the 8th 
of February, 1810, a licence was granted 
by the lord of a manor to a copyholder, to 
demise part of his copyhold premises to 
A. K. for seventy-one years, saving to the 
lord all fines, &c., in as ample a manner 
as if the licence had not been granted. On 
the 4th of April, 1810, a second licence was 
granted to htm to demise the remainder of 
the copyhold tenement (excepting the land 
demised to A. K.) for the term of seventy- 
one years, with this condition, *Uhat, m 
consecj^uence of his engagement to improve 
the said premises and laying unto the lord 
a fine for his license, it is nereby agreed, 
that, during the said term of seventy-one 
years, the fine on all future admissions shall 
be at and after the rent of 37/. per year, 
for the tohoUp and so in proportion for every 
less quantity of land: — ffeld^ that the 
words ''the' whole" meant the whole of 
the residue which had not been demised to 
A. K. ; and that the executors of the copy- 
holder were bound to pay, on their admission 
to the whole of the premises, not only* the 
two years* improved value on 37/. per an- 
num, but also two years' improved value 
of the premises demised to A. 'K. Curtis v. 
Scales^ xiv. 444 

Fees in respect of Allotments upon /n- 
closure."] — 6. U., a copyhold tenant of the 
manor of S., was owner of sixteen separate 
tenements, holden by sixteen separate copies 
of court roll, and sixteen separate yearly 
quit-rents. He was admitted to the above 
tenements at five difierent times, and by five 
different titles* An indosure act passed. 
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directing conuniaaonerB to allot the waste 
lands in S. amons; the owners thereof, in 
proportion to their rights and interests in 
the same. The act also directed that the 
allotted lands should he held hy the al< 
lottees under the same tenures, rents, cus^ 
toms, and services as the lands, in respect 
of which thev were allotted, would have 
heen in case the act had not heen passed ; 
and that, where the lands were held under 
diffennt titles or for different estates, the 
commissioners should distinguish the lands 
held for each of such estates and titles, and 
set out the allotments accordingly. The 
commissioners allotted to U., in respect of 
his sixteen copyhold tenements, five pieces 
of land, amounting in the whole to forty- 
nine acres, hut did not distinguish in re- 
spect of which of the sixteen tenements, or 
of what particuliur estates, the five pieces 
were allotted. U. afterwurds surrendered 
to the defendant the fifth allotment, and the 
defendant was duly admitted to the same. 
Before the inclosure act passed, when any 
person was admitted in severalty to a part 
of a copyhold tenement, the steward of the 
manor was entitled upon such admission 
to the same amount oi fees as if such per- 
son had heen admitted to the whole of such 
tenement. Ii> an action hy the steward to 
recover sixteen fees, in respect of the de- 
fendant's admission to the fifth allotment : 
— Hdd^ that such allotment must he con- 
sidered as an allotment of a portion of 
each of the sixteen former tenements, and 
that, therefore, the steward was entitled 
to recover sixteen fees. Ewum v. Up* 
sker, xvi. 675 

Examined Copies of Court-rolls need not 
he Stamped.! — 7. An examined^ copy of 
court-rolls is admissible in evidence^ to 
prove a surrender of copyhold lands with- 
out being stamped ; the provision in the 
Stamp Act, 56 Geo. 8, c. 184, as to copies of 
court rolls, applying only to such copies as 
are given out and signed by the steward. 
Jhe d. Burrows v. Freeman^ xii. 844 

[On the effect of such copies as eridenoe, see 
Stemden v. Christmas, 10 a. B. 135.] 
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Piraty of Engraving^ — 1. In an action 
on the case for pirating an engraving, 
brought under the stat. 17 Geo. 8, c. 57, 
which gives a right of action against any 
one who shall copy any print " in the 
whole or in part, by varying, adding to, or 
diminishing from, the main design," the 
judge iV.rected the jury to consider whe- 
ther the defendant's engraving was sub- 
stantially a copy of the plaintiff's : — Held^ 
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. COPYRIGHT. 

that this direction was correct. Moore v. 
Clarke^ ix. 692 

Right ofFw^i ^trtAor.]— 2. A foreign 
author redding abroad, who composes and 
publishes his work abroad, has not, at 
common law, or under the stats. 8 Anne, 
c. 19, and 54 Geo. 3, c. 136, any copyright 
in this country. Therefore, a person to 
whom he transfers abroad, by an instru- 
ment not under seal, but which is valid 
according to the law of that country, the 
copyright of the work in England, has no 
right of action against a British subject 
who afterwards publishes the work in Eng- 
land. Chappdly,Purday, xiv. 803 

[The argument and jadgment contain an ela- 
borate review of the authoritica. In Cocks v. 
Purday, (C. P., T. T., 1848), the Court of 
Common Pleas decided, that an alien friend or 
his assignee has a copyright, if he is also the 
first publisher in England, if the work has not 
been made publici juris by publication abroad, 
and that a cotcmporancous publication here and 
abroad does not alter this right. See per PoUoek, 
C.B.,xiv.321.] 

Bight of Person **aggrieffed" to have Entry 
expunged—Power to restore such Entry. — 3. 
By the stet. 5 & 6. Vict. c. 45, for amend- 
ing the law of copyright, it is enacted by 
s. 1 1 , that an entry may be made in a book, 
to be kept at the Stationers' Hall, of the 
proprietorship of the copyright of books, 
and that a copy of such entry shall be re- 
ceived in evidence in all courts, and shall 
be prima facie proof of the proprietorship 
of copyright. By sect. 14 it is enacted, 
that any person who shall deem himselz 
aggrieved by any such entry may apply to 
the Court, or a judge, for an order that 
such entry may be expunged or varied. 
The plaintiff, whose proprietorship in the 
copy of an opera, called " Fra Diavolo, 
had been in litigation in equity before the 
passing of the act, afterwards made the 
entry at Stationers* Hall, and immediatehr 
commenced an action against the defend- 
ant for an invasion of his copyright. The 
defendant did not set up any conflicting 
claim to the proprietorship \—Heldy on an 
application to expunge the entry, that the 
defendant, although himself claiming no 
title in the copyright, was a nerson ag- 
grieved within tne meaning of the act, and 
the rule was discharged only on the plain- 
tiflF undertaking not to use the entry as 
evidence on the trial. Semble^ that where 
an entry is once expunged from the books, 
it cannot be again inserted. ChapjM v. 
Purday, ^di. 303 

Several Pleas.']— A. The defendant was 

allowed to plead that the plaintiflF was not 

j the proprietor of the copyright at the time 

I of committiDg the grievances, and also that 
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he was not the proprietor when the hook 
was printed. ChappeUY,Purday^ xii.903 



CORONER. 

Of Duchy of Laneoiter.'] — 1. The right 
of coroners to the Dnchy of Lancaster to 
hold inquests in Manchester is ousted by 
the incorporation of Manchester under 
7 Will. 4 & 1 Vict. c. 78. Butter v. Chap- 
man, yiii. 1. 

Right ofAnpoiniment€ff h^no granted — JBvi- 
dWe.]— 2. By charter of the 23 Edw, 3, the 
King granted to the Earl (afterwards Duke) 
of Lancaster, (inter alia), that he might have 
the return of all writs of the King and his 
heirs, and summons of the Exchequer, and 
the attachment as well of pleas of the Grown 
{attachiamenta deplacitis coromB] as of other 
pleas whatsoever, in all his lands and fees, 
80 that no sheriff or other bailifif or minister 
of the King or his heirs might enter those 
lands or fees to execute the same writs and 
summons, or to make attachment of pleas 
of the Crown or other pleas aforesaid, or to 
do any other office there, unless in default 
of the same earl and his bailiffis and mi- 
nisters in his lands and fees aforesaid : — 
Heldf that thereby the right to appoint 
coroners within the duchy of Lancaster was 
granted, and that such right was an exclu- 
sive one ; that, therefore, notwithstanding 
modem usage to the contrary, the county 
coroner had no authority to exercise the 
office within any of the possessions of the 
duchy concurrently with the duchy coro- 
ners, nor unless in default of their peform- 
ance of the office. Upon a question whe- 
ther the Crown, in right of the duchy of 
Lancaster, had the exclusive right, under 
the above Ki^nt, of appointing a coroner 
within the honour of JPontefract, evidence 
of the appointments of coroners, and of their 
acting, in other parts of the duchv, out of 
the honour of Pontefract, was heid admis- 
sible. By an order, made in 1670, by the 
chancellor and council of the jduchv of 
Lancaster, after reciting that the Court 
was informed that the coroners within the 
honour of Pontefract, parcel of the duchy, 
had usually returned their inquests to 
the Crown office, without taking notice 
therein that they arose within the liberties 
of the duchy, it was ordered that the 
coroners should thenceforward specify in 
their returns when and where the in- 
quests were held : — Held admissible in 
evidence, although no proof was given 
of anything done under it. Jewieon v. 
jDiyson, ix. 540 

Inquieition — Several Deodande."] — 3. By 
a coroner's inquisition, it was found that 
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the death of the indiTidnai named therein 
was caused by a steam-engine, with a train 
of carriages^ running off the railway ; that 
the said steam-engine was then of the value 
of 125/., and was then the property and in 
the possession of the Eastern Counties Rail- 
wav Company. There were three other in- 
quisitions on three other persons, in pre<* 
cisely the same form, and impoeing a deo- 
dand of the same amount. The deodanda 
having been estreated into the Exchequer, 
under 3 & 4 W. 4, c. 99, the Court refused, 
on motion, to stay proceedings on three of 
the inquisitions, on payment of 125/. on one 
of the inquisitions, on the ground that the 
instrument moving to the death of the 
party could not be twice forfeited for the 
same accident, but left the parties to their 
remedy by traversing or setting aside the 
inquisitions. Regina v. TheEoitemCcun^ 
ties Railway Compai^y x. 58 

[See now 6 & 7 Vict. c. 83.] 



CORPORATION. 

See Bye-law. — Cbartbr. — > Municipal 

Corporation. 

The doctrine laid down in SutUm^e H09* 
pital case (10 Rep. 83), that the King may 
empower a subject to nominate the officers 
and corporators of a new corporation :— 
Held, by Lord Denman^ C. J., and JVilliami, 
J., not to apply to the creation of a muni- 
cipal corporation. Rutter v. Chapman, 

viii. 112, 66 

But, oontrik, Goltman, J., ib« 45 ; Cole^ 
ridge, J., ib. 53; Bosanauet, J., lb. 9a 
Patteson, J., ib. 77 ; and Tindal, C. J., 
ib. 104, gave no opinion on this point. 

COSTS. 

See Abandonmkkt. — Admission op Docu- 
ments. — Arbitration, IV, 1. — Attach- 
ment. — Attorney, IV. — Bankruptci, 
III. 2, VII. 8. — Cognovit. — Error. — 
Interpleader, II. 3. — New Trlal, 16, 
18. — Pauper. — Requests (Court op)* — 
Trespass, II. — Trover, II. 

I. Under 43 Eliz. c 6. 
II. Under 3 & 4 Vict. c. 24. 

III. UNDER4dGB0. 3, c.46. 

IV. Op Issues. 
V. Op Trial. 

VI. In the Causb. 
VII. Lower Scale. 
VIII. Taxation and Misgsllanxoub 
Points. 



I. Undbr 43 Eliz. c. 6. 

Where Battery is Admitted.'^— I . Trespass 
for assaulting the plaintifF, seizing and lay- 
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inffliold of him, and imprisoniog him. The 
defendant having pleaded not guilty and 
a justification, under a writ of capias, the 

Slaintiff at the trial recovered a farthing 
amages : — Held^ that the jiidge could not 
certify, under the stat. 43 Elia. c. G, to de- 
prive tne plaintiff of costs, for that a battery 
was admitted on the record. BawUngs v. 
TUl, iii. 28 

[By 3 & 4 "VvdL c. 24, this is repealed as to 
actions of trespass or trespass on the case.] 

FaUe Imprii<mmmU.']-^2. In an action for 
false imprisonment, the plaintiff will be en- 
titled to full costs, although he onlj re- 
covers a farthing damages, unless the judge 
certifies under uie statute of Elizabeth to 
deprive him of costs; and a certificate, 
nnder 22 & 23 Car. 2, c. 9, is not necessary. 
GqM v. Drake^ iii. 643 

Q^esium of TUUi]-^. To a declaration 
in trespass qu. cl. fregit, aplea, denying the 
doee to be the plaintiff's, is a denial of poa- 
session, if the defendant was a wrong-doer ; 
if otherwise, of the right to the possession ; 
but on either supposition it is a denial of 
tUU^ as even possession b title i^ainst a 
wrong-doer ; and therefore such a plea raises 
a question of title in the action, and pre- 
vents the judge from certifying to deprive 
the plaintiff of costs, under 43 Eliz. o. 6. 
Although upon some of the issues in tres- 
pass qu. cl. fregit the freehold or title may 
come in question, yet if one special plea, 
which excludes all question of title, is found, 
i^ainst the defendant, the plaintiff is en- 
titled to full costs. Fumell v. Foufi^, 

ill, 288 

4. Trespass for breakinc; and entering the 

flaintiff's nouse and assaulting the plaintiff. 
*leas, first, not gulltv ; secondly, that the 
dwelling-house in which &c. was not the 
dweUing- house of the plaintiff; and issues 
thereon. Verdict for the plaintiff, damages 
one farthing : — Heldy that the plaintiff was 
entitled to mil costs, without a certificate 
under the stat. 22 & 23 Car. 2, c. 9, s. 136. 
Puffh V. Roberts, iii. 468 

6. Trespass for breaking and entering the 
plaintiff's house and distraining his goods. 
Flea, as to the breaking and entering, leave 
and licence; as to the residue of the declara- 
tion, not guilty. Verdict for plaintiff, 
damages 6^. : — field, that the judge mi^ht 
certify, under the 43 Eliz. c. 6, to deprive 
the plaintiff of costs. Mills v. Stephens, 

ill. 460 

Certificate bars Riaht to all OwCf.]— 6. To 

a declaration for libei, the defendant pleaded 

the general issue and two special pleas. At 

the trial, the juxy found all the issues for 
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the plaintiff, with If. damaM, and the 
judge certified under the 43 Eliz. c. 6, s. 2; 
-^Jaeld, that the plaintiff was not entitled 
to the costs of the issues found for him, not- 
withstanding the rule of H. T., 4 W. 4, s. 7. 
Simpson v. Hurdiss, ii. 84 

Trelde Costs,'] — *I. A parish officer, sued 
in trespass for distraining for poor-rates, is 
not entiUed, under the 43 Eliz. o. 6, 8. 19, 
or 13 & 14 Car. 2, c. 12, s. 20, to treble 
costs, when the plaintiff is nonsuited. 
Charrington t. Meatheringham, ii. 142 

[Bat as judgment was not signed until after 
the repeal of 13 Geo. 3, e. 78, tlu defimdant was 
held not entitled to these costs. S. C, li. 228.] 

Time for Certificate under 43 Eliz, c. 6.1 
— 8. Where, In an action for assault and 
battery, the plaintiff recovered less than 40f • 
damages, and the judge at the trial in- 
timated his intention of certifying to de- 
prive the plaintiff of costs, under the 43 
Eliz. c. 6, out after four days the plaintiff 
obtained the record from the associate, no 
certificate being indorsed on it, and signed 
judnnent ; and the Master, on production 
of tne record, taxed the plaintiff his costs : 
the Court confirmed an order of the jud^ 
for producing the record before him, m 
order to indorse the certificate upon it, and 
for setting aside the judgment and taxa- 
tion. Datis V. Cole, vi. 624 

[AJiter where the statute requires the certifi- 
cate to be given immediately. Grace v. Clinehf 
4 Q. B. 606.] 



II. Undeb 3 & 4 Vicr. c. 24. 

Effect of Repeal of former ActsJV^l, On 
the 27th of June, 1840, a plaintiff in tres- 
pass obtained a verdict, with Is. damages, 
leave being reserved to the defendant to 
move to enter a nonsuit : thejudge, on being 
applied to certify under 43 £aiz. c. 6, s. 2, to 
deprive the plaintiff of costs, declined doing 
so until the motion for a nonsuit should 
have been disposed of. On the 3rd of July 
followiug, the statute 3 & 4 Vict. c. 2^ 
came into operation. No motion for a non- 
suit having Deen made, the judge, on the 
9th November, granted the certificate : — 
Held, that the certificate was null and void. 
Morgan v. Thome, vii. 400 

[4 & 5 Vict. c. 28, was therefore passed.] 

Retrospective operation of^S^b Vict. c. 28, 
s. 2.^—2. The stat. 4 & 5 Vict. c. 28, s. 2, 
applies to cases in which the plaintiff had 
not only obtained a verdict, but had signed 
jud^ent and taxed his costs before the 
passing of that act. Roadknight v. Qreen^ 

ix.662 

Extends to all Actions on the C<ue^ — 3. An 
action on the case, for the in&ingment of a 
patent, is within the operation of the 3 &|4 
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judge 
Vict. < 



Vict. c. 24» 8. 2 ; and notwithstanding the 
provisions of the stat. 5 & 6 Will. 4, c. Sd, 
s. 3f the plaintiff recoTerioff only nominal 
damages, cannot have his full costs or treble 
costs without a certificate under the former 
act. OilleU v. Green, vii. 347 

[Aee, Marriott v. Stanley, 1 M. & 6. 853 ; 
Morieon v. Salfnon, 2 M. & 6. 385.] 

In LibelJ] — 4. In an action for libel, the 
has power to certify, under the 3 & 4 
let. c. 24, s. 2, that the grievance for which 
the action was brought was wilful and 
malicious. The words of the statute, ** wil- 
ful and malicious," import personal malice 
and ill-will to the plaintiff, as contradis- 
tinguished from the malice in law which is 
essential to sustain an action for libel. 
Foster y. Pointer y viii. 395 

[Explained in Sherwin v. SwindaU, xii. 790, 
791, as not applying to actions of trespass in which 
personal malice is unnecessary.] 

Wil/id and MaUeious JVeg^MUs,'] — 5. In 
trespass for breaking and entenne the plain- 
tiff's house and seizing and taking away 
his goods, the evidence was that the de- 
fendant went to the house to take, under 
the process of a county court, certain goods 
supposed to be there ; that being refused 
admittance, he broke open the outer-door 
with an axe, after a warning not to do so, 
entered the house, and took away certain 
goods of the plaintiff : — Held, that this was 
a case in which the judge had power, under 
the Stat. 3 & 4 Vict. c. 24, s. 2, to ceHify 
that the trespass was wilful and malicious, 
so as to give the plaintiff his full costs, the 
damages found by the jury being under 
40s. Sherwin y. Swindall, xii. 783 

ISembUf there is still power to certify under 
8 & 9 WiU. 3, c. 11, s. 4. See 787—791. 
Where there has been notice, and the judge 
refuses to certify, the pUdntifiT will, by entering 
a suggestion, be entitled to full costs. Bowyer 
V. Cook, 4 C. B. 236.] 

Immediately means toithin Reasonable 
THme,"] — 6. Li an action on the case for a 
nuisance to the plaintiff's market, which 
was the last cause tried at an assizes, the 
verdict was found for the plaintiff with 
nominal damages, and the juoge thereupon 
immediately adjourned the Uourt to his 
lodgings and quitted the court. No ap- 
plication was made in court for a certifi- 
cate, under the 3 & 4 Vict. c. 24, that the 
action was brought to try a right : but the 

I plaintiff's counsel followed the judge to his 
odgings, and there, within a quarter of an 
hour Stter the delivery of the verdict, ob- 
tained from him such certificate : — Held, 
that it was well given. Thompson v. Gib- 
ton, viii. 281 

\Aec, Nelmes v. Hedges, 2Dowl., N. S., 350, 
and Christie v. Richardson, supra, x. 688; 
Waggett v. Shaw, 3 Campb. 316, is overruled.] 
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7. On the execution of a writ of inquiry 
in trespass, the jury having assessed the da- 
mages at one farthing, the under-sheriff was 
applied to to certify, under the stat. 3 & 4 
Vict. c. 24^ s. 2, that the trespass was wil- 
ful and malicious. He said that the tres- 
pass was wilful, but he would take time to 
consider whether he would certify that it 
was malicious. The Court then adjourned, 
and on the same day, at o p.m., met again, 
to take an inquisition under an elegit : — 
Held, that a certificate, given by the under- 
sheriff, pursuant to the act, on the same day, 
but after the Court had so met again, was 
valid. Page v. Pearce^ viii. 677 

8. To an action of trespass qu. cl. fr., the 
defendant pleaded four pleas, one of which 
was found for him, the others for the plain- 
tiff. The plaintiff applied to the judge, at 
the trial, to certify that the cause was fit to 
be tried by a special jury, and abo, under 
the 3 & 4 Vict. c. 24, that the action was 
brought to try a right, &c. He certified 
accordingly for a special jury, but as to the 
latter application (it being suggested that 
the plea found for the defendant was bad, 
non obstante veredicto) said that he would 
certify, if it became necessary to do so ; and 
he subjoined to his notes the following me- 
moranaum : — *' I certify, if necessary, that 
the right came in question." Several terms 
afterwards, a rule for judgment for the 
plaintiff, non obstante veredicto, was made 
absolute, and, subseauently, the learned 
judge, after hearing the parties on a sum- 
mons, indorsed on the record a certificate 
that the action was brought to try a right, 
&o,:^^Held, that under the circumstances 
this certificate was to be taken to have the 
same effect as if it had been made at the 
trial. Jones v. Williams, xiii. 420 

[But the mere expression of an intention to 
certify, if the certificate be in fact not signed for 
some time, is insufficient. Grace v. Clinch, 4 
Q. B. 606.] 

Cannot he given after Taxation.'] — 9. 
After the taxation the judge has no power 
to grant a certificate under 3 & 4 Vict. c. 
24. QilleU y. Greeny vu. 347 



Court cannot review Jvdg^s Discretion,'} 
— 10. The Court has no jurisdiction to re- 
view the discretion, exercised by a judge at 
Nisi Prius, in granting a certificate to en- 
title the plaintiff to costs, under the stat. 3 
& 4 Vict. c. 24, s. 2. Barker v. HoUier, 

viii. 613 

[In Pryme v. Brown, 1 Dowl., N. S., 680, 
the application was entertained, on the ground 
that the under-sheriff had not exercised his dis- 
cretion at all.] 
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UL Uhdbb 43 Geo. 3, c. A6. 

There must be an actual Arrest,'] — 1. In 
order to entitle a defendant to apply for 
costs under the 43 Geo. 3» c. 46, s. 3, he 
must have been actually arrested and held 
to special bail. (Ace, Janes r, Ashew^ 8 Ad. 
& Ell. 361, dubitante ParhCy B.} There- 
fore, where a sherifTs officer, having a war- 
rant against the defendant went to his 
house and informed him of it, and agreed 
with him that they should meet at a certain 
place and time, and that the defendant 
should there give bail to the sheriff, which 
was accordingly done: — Held^ that this 
was not an arrest, so as to satisfy the mean- 
ing of the Stat. 43 Greo. 3, c. 46, s. 3. 
Wnere, in an action for an attorney's bill, 
the defendant obtained an order for refer* 
ling it to taxation, '' the plaintiff to give 
the defendant credit for all sums received 
on his account, on payment of which costs 
and of the costs of the action all proceed- 
ings be stayed," semblty that the award of 
the Master under this order was not a re- 
eofvery of the amount within^ the meaning 
of 43 Geo. 3, c 46, s. 3. Robinson v. Pow- 
ell, V. 479 

Upon Arrest for more than is due or 
Isgatfy prooeable!] — 2. The plaintiff ar- 
rested the defendant for 42/. 6s., money 
lent, and proved on the trial admissions of 
the loan of 18/., for which amount she had 
a verdict. On a motion to allow the de- 
fendant his costs, under the stat. 43 Geo. 3, 
c. 46, B. 3, it appeared from the plaintiff's 
i^davit that sue had lent the defendant 
sums of money, at different times, amount- 
ing to the sum for which he was arrested ; 
but it did not appear that she had any 
witness to or evidence of such loans, beyond 
the defendant's admissions, as proved on 
the triaL The defendant swore that she 
had lent him onlv 1/. The Court, although 
believing from the affidavits that the whole 
sum was due and that the defendant's af- 
fidavit was false, held, that as the plaintiff 
could have had no reasonable ground to 
expect that she could recover the whole 
deot for which she made the arrest, the 
defendant was entitled to his costs under 
the statute. Leuns v. Ashton, i. 493 

lAee, Tipton v. Gardner, 4 Ad. & Ell. 317 ; 
RobinMn v. Whitehead, 6 Dowl. P. C. 292.] 

3. Quesre whether a defendant, who has 
been arrested and imprisoned on mesne 
process, and is dischaiged in consequence of 
a defect in the affidavit to hold to oail, can 
be said to be " arrested and held to special 
bail within the 43 Geo. 3, c. 46, s. 3/' In 
an action by an indorsee against the ac- 
ceptor of a promissory note for 100/., he 
pleaded, that, by agreement between nim 
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and the drawer, the note was not to be en- 
forced except on certain terms, which the 
drawer had not complied with ; and that 
the plaintiff had received the note without 
consideration. The plaintiff entered a 
nolle prosequi as to all the amount, except 
49/., tor which he had given value to the 
drawer, and had a verdict for. that sum. It 
did not appear that the plaintiff was cog- 
nizant of the agreement between the de- 
fendant and the drawer : — Held, that the 
defendant, who had been arrested for the 
whole amount of the note, was not entitled 
to costs under the 43 Geo, 3, c. 46, s. 3. 
Edwards y, Jones, ii. 414 

Upon Arrest for Larner Sum than is Re* 
covered — Waiver liy reference to TaxationJ] 
— 4. After a defendant had been an-ested 
for 200/. by an attorney, he applied to 
have the plaintiff's bill taxed, which was 
ordered, upon the terms of the plaintiff 
being at liberty to sign judgment for the 
amount taxed, and tne defendant under- 
taking to pay that amount and the costs of 
the action. The Master allowed upon tax- 
ation 149/. only, but disallowed 60/., actu- 
ally expended by the plaintiff in preparing 
briefs, &c. in great haste, by the defend- 
ant's direction, upon which extra charges 
were made by tne copyists : — Held, first, 
that the plaintiff had a probable cause for 
the arrest ; and, secondly, that the defend- 
ant was estopped by the terms of the order 
from complaining of the arrest. Watkins 
V. (y Gorman Mahon, i. 722 

[See Bankruptcy, Yll. 3.]. 



IV. Op Issues. 

Distributive Issues,'] — 1. There is no 
harm in endeavouring to distribute the 
issue, whenever the plaintiff goes in fact 
for two causes of action and fails as to one. 
The rule of H. T., 2 Will. 4, was not a new 
one in principle ; its object was merely to 
bring back the practice to the true con- 
struction and ' effect of the statutes of 
23 Hen. 8, c. 15, and 4 Jac. 1, c. 3 ; and the 
effect of that rule is, that if the pluntiff 
fails either as to one entire cause of action, 
or a distinct part of one, the defendant is 
entitled to costs as to that. Per Paris, B. 
Anderson v. Chapman, v. 489 

[See Sharland v. Loaring, 1 Exch. 375, where 
the rule as to distribution was applied to a ooimt 
chaigiog tretpaaaes in three closes.] 

General Issue Distributive,]^ 2. When a 
defendant pleads the general issue, and se- 
veral special pleas which are involved in 
the general issue, and the defendant suc- 
ceeds on the general issue, but the special 
pleas are found for the plaintiff, the general 
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iasae is to be construed distribntively for 
the purpose of the taxation of the ooits ; 
and the defendant is not to he allowed the 
costs on so much of the general issue as is 
involved in the special pleas found for the 
plaintiff, but such last-mentioned costs are 
to be allowed to the plaintiff. Nicholson 
V. Dyson^ 3d. 645 

Where some of the Issues are found for 
the PlairUiff.']--S, Where several pleas are 
pleaded, and one of them, which amounts 
to an answer to the whole cause of action, 
is found for the defendants and others for 
the plaintiff, the latter is entitled to the 
costs of the issues found for him, including 
a portion of the briefis and counsel's fees. 
HcLzlewood v. Baek^ ix. 1 

4. Where some issues are found for the 
plaintiff and some for the defendant, the 
latter will be entitled to the costs of the 
witnesses who are called exclusively in 
support of the issues found for him, but 
not of those who are also examined to dis^ 
prove the issues found for the plaintiff. 
Crowiher v. Elwell, iv. 71 

lAee, Eldertonr. Smmens, 4 C. B. 498.] 

Upon entty of Nolle Prosequi,"] — 6. To a 
declaration in assumpsit for money had and 
received, the defendant pleaded as to all ex- 
cept 3/. 5^., non assumpsit ; as to all except 
SI. 5s,f a set-off; and as to SI, 6s,^ payment of 
that sum into court. The plaintiff, by his 
replication, admitted the set-off, and replied 
that he would not further prosecute his suit, 
except as to the 8/. 6s,y and took that sum 
out of QOMTi i—Held^ that the defendant 
was entitled to his costs on the first two 
issues. Goodee v. Goldsmith^ ii. 202 

Follow the Issue,] — 6. In assumpsit 
against carriers by sea, the declaration 
charged that the defendants had so negli- 
gently conducted themselves in and about 
the stowaf;e, and otherwise taking care of 
and carrying the goods, which were de- 
scribed to be 100 casks of tallow, that they 
were damaged and spoiled. The defend- 
ants pleaded that they did take due care of 
the goods, and did not negligently conduct 
themselves in and about the stowage of the 
floods or otherwise ; on which issue was 
joined. At the trial, the plaintifis failed to 
prove any negligence in respect of the stow- 
age of the tallow, but proved a damage to 
one cask from negligence in the loading, as 
to which alone they obtained damages : — 
Heldy that the defendants were not entitled, 
under the rule 74 of H. T., 2 Will. 4, to a 
verdict or oosts on the above issue in re- 
spect of the rest of the casks. Anderson v. 
Chapman^ v. 483. 

[See Williams y. Great Western Railway, yin. 
857.] 
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Of Bfufs imd WUnmes.y^7* Where 
there are several issues, on one of which 
only the plaintiff succeeds at the trial, the 
plaintiff is only entitled to the costs of such 
parts of the briefs and such of the vritnes- 
ses, as were necessary for the issue on which 
he succeeded. Oougenheim v. Lane, i. 136 



V. Op Tmal. 

Of IVial uihere Special Cme, ^riih learn 
to enter Verdict,'] — 1. On the trial of a 
cause in which there were several issues, 
the plaintiff had a general verdict, leave 
being reserved to the defendants to move to 
enter a nonsuit, or a verdict for the defend- 
ants. A rule was obtained accordingly, 
and thereupon it was agreed, at the sur- 
ffestion of the Court, that the fifiots should 
Be stated in a special case for the opinion of 
the Court. On the argument of the case, 
the Court gave judgment for the defend*- 
ants, and the verdict was accordingly en* 
tered for them, and this judgment was after.- 
wards affirmed on error in the Exchequer 
Chamber : — Heldy that the defendants were 
entitled to the costs of the trial ; and that 
although one of the issues was given up by 
them at the trial. Tobin v. Crawford^ x.6(K2 

[See Bird v. Higginson, 5 Ad. & EU. 83, and 
Clark V. Aslatt, 4 C. B. S35.] 

Upon Ditcontinuanee after Ru!ef>r New 
Trial.y-2. Where the defendant had a 
verdict on one of two issues in a cause, and 
the plaintiff on the other issue, and the de- 
fendant obtained a rule for a new trial on 
the latter issue, on the ^und of misdirec- 
tion, whereupon the plsantiff discontinued : 
— Held^ that the defendant was not entitled 
to the costs of the trial. Earl of Mac^es- 
field V. Bradl^f xvii. 570 

On Reference after New TUal Chanted,] 
— 3. After a verdict for the plaintiff the 
defendant obtained a rule for a new tri^^ 
which was made absolute, no mention being 
made of costs. The parties then agreed to 
a reference, and the order of reference sti- 
pulated that the costs were to abide the 
event. The arbitrator having decided the 
cause in favour of the defendant : — Held, 
that the defendant was not entitled to the 
costs of the trial. Thotnas v. Howies^ 

ix.5d 

Of Remanely where upon Amended Pleas 
the Defenda»a succeeds at the Trial,\--A, In 
trespass, the defendants pleaded four pleas, 
one of which was bad. The cause stood 
for trial at the Summer Assizes, 1844, but 
was then made a remanet. The defend- 
ants afterwards obtained leave to amend, 
by substituting another plea ht the room 
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of the bftd one^ on payment of the ooffta of 
the amendment, wnich were paid. The 
eauae^was tried at the Spring Amoxm, 1846, 
when the defendants had a yerdict on the 
iflsne on the amended plea, and the plainti£P 
on the other three iaenes : — Held^ tnat the 
phiintiff was entitled to the costs of the 
remanet. Waller v. Blaclloek, xr. 716 

Hule ai to Fonaer 7Wa/.]--6. Wher- 
ever, by the fault or defect of finding by 
the jury on the first trial, the parties have 
gone to trial a second time, the party ulti- 
mately successful is entitled only to the 
costs of the ti'ial in which he succeeds. 
Per Lord Ahingtr. €• B. Brown v. Clarke^ 

xii. 29 

Of Farmer Trial Failing^ through Error 
of the JudgeJ]—^, The plaintiff, in an ac- 
tion of trespass for mesne profits, having 
been nonsuited, obtained a rule for a new 
trial, which was silent as to costs. The 
plaintiff drew up and served the rule. 
Another action was afterwards commenced 
against the defendant in the name of John 
Doe, for the recovery of the same mesne 
profits ; whereupon me defendant obtained 
a rule for staying the proceedings therein 
until the plaintiff should discontinue the 
former action. The plaintiff's attorney 
gave notice of trial, in the action in which 
a new trial was ordered, but afterwards 
countermanded it ; and the defendant's at- 
torney also gave notice of trial by proviso, 
which was also countermanded. After the 
assizes the plaintiff discontinued : — HMy 
that the defendant was not entitled to the 
costs of the first trial. JoUffe y,Mtmday, 

iv. 602 

[Jaekion v. HMm^ 2 B. & Adol. 317; Smttt- 
ingy. HaUe, 9 B. & C. 369 ; and Booth v. Atk^r- 
ton, 6 T. R. 71, not recognised ; and contnwt- 
ed with Peacock v. HarrUy 5 Ad. & £11. 449 ; 
Porter v. Cooper, 2 C, M., & R. 232 ; and 2>e 
Butzen v. lAoyd, 5 Ad. & £11. 463.] 

Diichargo of Jury ^ — 1, Where on the trial 
of a cause the jury were unable to agree, and 
were in consequence discharged by the 
judge without having given a verdict, and 
the associate indorsed the record as a re- 
manet^ and the cause being tried again the 
plaintiff had a verdict : — Reld^ that he was 
not entitled to the costs of the first trial. 
Brown v. OlarkOy xii. 26 



Aftor Abortive Befarenee,'y-9. Where a 
cause is referred by order of l^isi Prius, and 
the award is afterwards set aside on the 
ground of the arbitrator not having adju- 
dicated on all the matters referred, and the 
cause is tried again, the party ultimately 
succeeding is not entitled to the costs of the 
fint trial. Wood v. Duneany v. 87 
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YI. In the Cavsb. 

1. Assumpsit for work and labour, &c. 
Fleas — ^first, except as to 16/. 15s* 7d,y non 
assumpsit ; second, as to 62/. 12^., parcel 
&c., payment ; third, as to 62/. 12^., other 
parcel &c., that the work was done on a 
special contract, subjecting the plaintiff to 
a deduction for certain damage, and that 
such damage amounted to that sum ; 
fourth, as to 20/., other parcel &c., a set- 
off ; and, fifth, payment into court of 16/. 
16«. 7d. Issues being joined on the first 
four pleAs, the verdict was found for the 
plaintiff on the general issue for 78/. ISs. 
lOd. ; on the second issue, for the defend- 
ant ; on the third, for the defendant as to 
20/. ; and, on the fourth, for the defendant 
as to 6/. hs, : — ffeldy that the defendant 
was entitled to the general costs of the 
cause. Probert v. PhiUips^ ii. 40 

2. In case the defendant pleaded the 
general issue and justified under a ri^ht 
which the plaintiff traversed. The plain- 
tiff afterwards obtained an order to amend, 
upon payment of costs, and withdrew the 
traverse and new assigned excess ; the de- 
fendant confessed the new assignment, and, 
withdrawing so much of the general issue 
as applied to that part of the declaration, 
new assigned, and paid into court 10/., 
which the plaintiff took out. The Master 
allowed the plaintiff the costs of the writ, 
and of the new assignment and subsequent 
proceedings, but gave the defendant the 
other costs,and the general costs of cause :— 
Heldy that' the Master was right. Qucerey 
wheUierthe plaintiff was not entitled to 
some portion of the declaration, if it could 
be ascertained. Griffiths v. Jones^ i. 731 

[The judgment does not warrant the note as 
to the general costs, as per Parke, B., in Benn v. 
Bateman, viii. 667.] 

8. In an action of trespass qu. cl. ir., the 
defendant pleaded, first, not guilty ; second- 
ly, that the plaintiff was not possessed of 
the dose; thirdly and fourthly, special 
pleas of piescriptive rights. The plamtiff; 
after joining issue on the first two pleas, 
traversed the right in the last two pleas 
and new assigned excess. The defendant 
paid 10/. into court on the new assignment, 
and the plaintiff accepted that sum in sa<- 
tbfaction, and entered a nolle prosequi as 
to the other cause of action : — Held^ per 
Parkoy B., that the defendant was not 
entitled to the genenl costs of the cause. 
Benn v. Bateman^ viii* 666 

Abandonment of Rule to Change the 
FenueJ] — 4. In a cause in which the venue 
was laid in Middlesex, the Court, on the 
80th of January, made absolute a rule 
for changing the venue obtained by the 
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defendant) ** on payment of the costs of the 
application, and of idl the costs reasonably 
and bon&^fide incurred and rendered useless 
by that rule. The plaintiff's witnesses 
were on their way from Wales to London, 
the sittines commencing on the 1st of Feb- 
ruary. The defendant drew up the rule 
and served it on the plaintiff, and served 
notice of taxation for the 1st of February. 
The plaintiff thereupon withdrew the re- 
cord and sent back the witnesses into the 
country. On the 8th of February the 
costs were taxed under the rule at 309£.ll5.; 
on the 11th, the defendant gave notice 
that he abandoned the rule, and the Court 
held that he had a right to do so, the rule 
being only conditional. The cause was 
tried at the Middlesex Sittings after Trin- 
ity Term, and a verdict found for the plain- 
tiff : — Held, that 209/. lis, were not, under 
the circumstances, costs in the cause. Pugh 
Y, Kerry vi. 17 

Where there is an Amendment after the 
Cause made a RemanetJ] — 6. The plaintiff 
declared in debt for goods sold, &c., claim- 
ing 70/. 9«. bd,, giving credit to the defend- 
ant for payment of S^. 109. 8^. part there- 
of, and alleging non-payment of the residue 
of 31/. 18^. 9a., and delivered with the de- 
claration particulars claiming 31/. 18f. 9<?. 
generally as a balance. Further particu- 
lars were subsequently delivered under a 
judge's order, shewing items of claim 
amounting to 70/. 9«. 5c/., with a general 
credit at tne foot, of cash on account, 38/. 
10«. 8c/. The defendant pleaded, never in- 
debted. Issue was joined and notice of 
trial given for the sittings in term, at 
which, from press of business, the cause was 
made a remanet. Before the next sittings, 
the plaintiff obtained an order to amend 
the declaration and particulars on payment 
of costs. The defendant pleaded de novo, 
and thereupon withdrew the record and de- 
livered an amended declaration and parti- 
culars, claiming 31/. I89. 9c/., and giving no 
credit. The defendant pleaded payment 
into court of 29/. 89. 9c/. and never indebt- 
ed as to the residue, and the plaintiff took 
out the money paid into court in satisfac- 
tion of the causes of action : — Hdd, that 
under these circumstances the plaintiff was 
not entitled on taxation to the costs of 
briefs, fees, witnesses, or attendance in 
court for the trial, but only to the costs 
incurred by him up to the joinder of issue. 
WalUm V. Snook, xii. 806 

[Per Aldersonf B. — If, at the time of amend- 
ment applied for, the defendant had stipulated 
to pay money into court, he might have asked 
for his costs. lb. 807.] 

0/ Abortiffe Eeference,'] — 6. Where a 
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cause was referred before trial, and an aiv 
bitjration bond entered into, but which 
could not be made a rule of court, and the 
reference proving abortive, the cause was 
afterwards tried : — Held, that the success- 
ful party was not entitled to the costs of 
the abortive reference as costs in the cause. 
Doe d. Davies v. Morgan, iv. 171 

Of Abortive Special Case,"]—*!. Where, 
upon the moving of a rule for a new trial, 
the parties agree to state a special case, 
(nothing being said about the costs), but 
no case is ultimately agreed upon, the 
costs of such abortive case are not costs in 
the cause. JPo/sy v. Botfield, xvi. 65 



Yll. Lower Scale. 

Directions to Taxing Cheers, R. (r., 
T. T,, 7 Ffrt.]— 1. In all actions of as- 
sumpsit, debt, or covenant, (R. G., £. T., 
1846, see 6 Q. B. 452, excepts cases where- 
in by reason of the nature of the action no 
writ of trial can by law, be issued), when 
the sum recovered or paid into court, and 
accepted by the plaintiff in satisfaction of 
his demand, or agreed to be paid on the 
settlement of the action, shall not exceed 
20/. without costs, the costs both of the 
plaintiff and defendant, and as well between 
attorney and client as party and party, 
except as hereinafter excepted, shall be 
taxed according to the reduced scale. Pro- 
vided that, in case of a trial before a judge 
in one of the superior courts, or judge of 
assize, if the judge shall certify on the 

Eostea that the cause was proper to be tried 
efore him, and not before a sheriff or 
judge of an inferior court, the costs shall 
be taxed upon the usual scale. Where, in 
like actions, the sum indorsed on the sum- 
mons shall be more than 20/., but the 
plaintiff fails to recover more than that 
sum, and the ludge does not certify as 
aforesaid, the plaintiff's costs, as well be- 
tween party and party as lUso between 
attorney and client, shall be taxed as upon 
a writ of trial before a judge of a court of 
record, where attomies are not allowed to 
act as advocates as hereinafter provided for ; 
but die defendant's costs, if any, are to be 
taxed on the usual scale. Provided also, 
that in cases triable before the sheriff or 
judge of an inferior court, where the judge 
sh^ refuse to make an order for such tri^, 
the judge shall, if he shall think fit, direct, 
at tne time of such refusal, on what scale 
the costs of each party shall be taxed ; and 
in default of sucn direction the costs of 
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both partiM shall be taxed on the naoal 
scale. 3dii. 1 

[Hie following caaes were decided vpon R. 
O., H. T., 4 Will. 4.] 

Power to Certify should he oiven,! — 2. 
Where a cause is referred at Nisi Prius, 
care should be taken to five the arbitrator 
the same power of certirjring that it was a 
fit cause to be tried before a judge, as the 
judge at Nisi Prius would have 1^ ; since 
otherwise, if he awards to the plaintiff a 
sum under 20/., the Master wul not be 
warranted in taxing the costs, either as be- 
tween party and party or between attorney 
and client, except according to the reduced 
scale given in the directions to taxing 
officers, H. T., 4 Will. 4. JVallen v. 
Smith, iii. 138; V. 159 

8. Where the defendant, just before 
the assizer in order to save the expenses 
of the trial, agreed, under a judge's order, 
to withdraw his pleas, and that the plain- 
tiff should be at liberty to sign judgment 
for 11/. 12«., and that', on payment of that 
sum with costs to be taxed, the proceedings 
should be stayed: — Held, that the costs 
must be taxed on the reduced scale appli- 
cable to a verdict under 20/. Cook v. Hunt, 

V. 161 

4. Where a plaintiff claims more than 
20/., but obtains a verdict for a sum under 
20/., by reason of a tender of the remainder 
of theamount claimed before action brought, 
his costs must be taxed on the reduced scale 
applicable to the recovery of a sum under 
20/. DiaBon v. JValier, vii. 214 

5, An action having been brought against 
the sheriff to recover a less sum than 20/., 
the plaintiff applied to a judge to have the 
cause heard berore the coroner, under the 
8 8c 4 Will. 4, c. 42, s. 17> which the defend- 
ant opposed, on the ground that the coroner 
was not the person before whom the act 
empowered the Court to order a case to be 
tried ; and the judge refused the order on 
that ground. Proposals were then made 
to try the cause before the judge of the 
Palace Court, or to change the venue ; both 
of which were objected to by the defendant. 
The defendant then obtained leave to with- 
draw his plea and suffer judgment by de- 
fault, and an order was accordingly made, 
whicn made no mention of the costs: — 
Held^ that the plaintiff's costs must be 
taxed on the lower scale prescribed by the 
rule of H. T., 4 Will. 4, and that if he 
wanted to tax on the higher scale, he ought 
to have applied to the judge, on the sum- 
mons to allow the defendant to withdraw 
his plea, to make it a condition that they 
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should be so taxed. X^ v. Magnt^^ 

X. 664 

[SOf where the cease ia settled upon payment 

of debt and costi, whatever the nature of the 

oauie of action. Keppel v. Skihon, 4 Q. B. 

914.] 

Where Mon^ paid into Court, and also 
after Action hroughtJ] — 6. In an action of 
debt, in which the writ of summons was in- 
dorsed for 57/.y the defendant pleaded as to 
all but 19/. payment into court. At the trial 
he proved payment to the plaintiff of all the 
debt beyond the 19/., but it appeared that 
a sum of 13/. was paid after action brought. 
The verdict was tnereupon entered for 18/., 
the plaintiff undertaking to sue out execu- 
tion for the costs only : — Heid, that the 
plaintiff was entitled to costs, to be taxed 
on the scale applicable to a recovery of a 
sum above 20/. Fewster y. Boggett, ix. 20 



VIII. Taxation and Miscbllaneous 

Points. 

Delivery of BiU.y-1. Where the defend- 
ant does not appear, but an appearance is 
entered for him, according to tne statute, 
it is not necessary to deliver a copy of the 
bill of costs before taxation, notwithstand- 
ing the rule of this Court, M. T., 1 Will. 4, 
S.10. Burchy. Pointer, iii. 810 

Copy of Bill prior to TaxatumJ] — 2. A 
judgment on demurrer is not a rule, order, 
town postea, or inquisition, within the rule 
of the Exchequer, M. T., 1 Will. 4, s. 10, 
which requires the delivery of a copy of the 
bill of costs before taxation. An omission 
to comply with the rule is no ground for 
setting aside the jud^ent and execution, 
but only for a review of the taxation. 
Tc^lor V. Murrey, iii. 141 

[In Jlderton v. Sill, 2 C. B. 249, without de- 
ciding as to theeffectof the omission, the Court, 
upon an affidavit of merits, set aside the judg- 
ments. See infra.] 

Notice unnecessary, "] — 3. A notice of tax- 
ation of costs is unnecessary where the 
defendant has not appeared. Pope v. Mann, 

ii. 881 

4. No notice of taxation is necessary 
where the plaintiff appears for the defend- 
ant, sec, Stat,; although the defendant's 
attorney afterwards takes out and serves a 
summons for time to plead. Such sum- 
mons is not tantamount to an anpearance, 
within the rule of H. T., 4 WU1.4, s. 17. 
Welch V. Viciery, xv. 69 

Bfect of Omission,'] — 5. When a copy of 
the bill of costs and affidavit of increase has 
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not been dellrered, with notice of taxation^ 
as requLred by Rule 10 of M. T., 1 Will. 4, 
the taxation is inegular, unless the other 
party waives the objection by attendance 
or otherwise; and the Court will set it 
aside. WilHnsy, Perkins, ii. 815 

JFhrm of Notice,] — 6. A notice to attend 
taxation at WeHmiruter during term is 
good. Blake r. JVctrren, ri. 161 

7. Notice of taxation, given before nine 
o'clock, p.m., of one day, for the day fol- 
lowing at twelve, is ** one day's notice ** 
within the meaning of the rule of T. T., 1 
Will. 4, 8. 12. Edmunds v. CaUs, iv. 66 

Copif of Affidavit of Ineroase.'\ — 8. The 
delivery of a copy affidavit of inoreafie, 
which, instead ot a complete jurat, has 
only tne word "sworn," &c., is not a com- 
pliance with the rule of the Court of T. T., 
1 Will. 4, s. 10. But for this defect, the 
Court will not set aside the judgment, but 
will only direct a review of the taxation. 
Wheldal V. The Northern and Eastern 
Bailfoay Company , xiii. 9 

Eevietp of Taxation,'] — 0. An application 
to review the taxation of costs ought not 
to be made before the Master has made his 
allocatur, as he has not, until doine sOy 
finally decided what costs he will aUow. 
Sellman v. Boom, viii. 562 

Costs of Briefs,] — 10. There is no gene- 
ral rule that the Master, on taxation of 
costs, shall allow the costs of two briefs, 
only except where a certain number of 
witnesses were examined. It is a matter 
for his discretion on all the circumstances 
of the case. 8harp v, Ashhy, xii, 732 

Certificate of Counsel as to Short-hand 
Writers' Notes.'}— 11. The Master is not 
bound, in the taxation of costs of briefs, or 
short-hand writers' notes accompanying 
them, by the certificate of counsel tnat they 
were necessary, but is to exercise his own 
discretion in the matter, taking the certi- 
ficate into consideration, together with the 
other facts. May v. Tom, xii. 730 

[The Master afterwards allowed three oopies, 
and the Court declined to interfere.] 

Of Counsel may be allowed as against ths 
Client by Agreement.] — 12. Where a party 
to a cause, tried before thesherifi^ona writ 
of trial, after full notice, that, in any event, 
he will have to pay the expense of counsel, 
insists upon havme; counsel at the trial, his 
attorney is entitled, on the taxation of his 
bill, to be allowed the expenses of the brief 
and fees to counsel, notwithstanding the 
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<< Direotions to Taxing Offioen^' of T. T.^ 
7 Vict. InreSmUh, xiu.477 

Where the D^endmUB appear by same 
Counsel."] — 13. Where two defendants in 
trespass appear by different attomies, but 
are defended by one counsel only, ana one 
obtidns a veraict, and the other is found 
guilty, the former will be entitled to a 
moiety only of the costs of the brief, 
counsel's feeSi &o. Bartholomew ▼• Ste" 
phenSf V. 386 

Cf Experiments are not allowed on Taxa-- 
tion^ — 14. The expenses of surveying and 
taking levels, in order to ascertain whether 
a weir had been iniproperly raised, to the 
prejudice of plaintiff's water-mill, will not 
oe allowed him on taxation. Ormerod v, 
Thompson, xvi. 860 

Of Declaration in Actions en Bills and 
Notes,] — 16. The directions to taxing offi- 
cers, authorising them, in cases to which 
the rule of T. T., 1 Will, 4, for shortenuig 
declarations, is applicable, to allow 1^. 18«« 
for the declaration, do not extend to cases 
in which more than one action is brought 
on the same bill or note ; but in such case 
the taxinff officer is to allow according to 
the length of the declaration. Cripps v. 
Field, viu. 669 

Deduction of Cross Claims.1'^16, Jn 
trover the issue on the plea of^not guilty 
having been found for tne defendant, and 
three other issues for the plaintiff, the de« 
fendant signed judgment on the issue found 
for him, and taxed his costs, but without 
carrying in the judgment roll ; and having 
obtained the Master s allocatur, the amount 
was paid by the plaintiff. About a year 
afterwards, the plaintiff's attorney applied 
to the Master to tax the issues found fo^ 
him, but the Master declined to do so; 
whereupon he obtained a judge's order, re- 
quiring the defendant's attorney to enter 
tne proceedings on, and carry in, the issue 
roll, and complete the judgment in the 
action, and directine^ the Master to tax the 

Plaintiff's costs of the issue found for him. 
'he Court refused a rule to rescind the 
above order for taxation, notwithstanding 
the rule of H. T., 2 Will. 4, c. 74, which, 
it was urged, contemplated but one taxa- 
tion, and that the costs of all issues found 
for the defendant should be deducted from 
the plaintiff's costs. Watson v. Boyes, 

xiii. 636 

Entry of /Suggestion.] — 17. Where the 
right of a party to any costs depends upon a 
fact, the determination of which is not by 
the statute law vested in the Conrt| and 



COSTS. 

which most he stated on ihe record, io 
justify the award of coete, contrsxy to the 
usual course, the fact is trayersahle, and 
may he tried hy a jury. Waison r. Quit- 
letf xi. 760 

18. If a defendant seeks to enter a sugges- 
tion to deprive the plaintiff of costs, on the 
mund that the action ought to have heen 
Drought in a court of requests, he cannot, 
at the same time, have the costs of issues, 
which have heen found in his favour, taxed 
for him in the superior court, Jenks v. 
Taylor^ i. 578 

A justice of the peace is not entitled to have 
a suggestion entered on the roll, that the 
action was hrought against him for an act 
done hy him as a justice of the peace, in 
order to obtain double costs. Semble^ tnat 
a justice of the peace is entitled to double 
costs on discontmuance before trial, under 
the 7 Jac, 1, o. 5. Ibsbroake Y.HoUf u 205 

TVeble CWte.] — ^20, In an action against 
a navigation company, incorporated by 
statute, the declaration contained severA 
counts, charging several wron^ul acts of 
diversion, &c. of the plaintiff's water- 
course ; to which the defendants pleaded 
not guilty, and also several special pleas. 
The defendants had a general verdict on 
the plea of not guilty, xhe act of incor* 
poration contained a clause, giving the 
company treble costs, on a verdict for 
them in an action for anything done in pur- 
suance of the act, and enabling them in 
such case to plead the general issue, and 
give the act and the special matter in 
evidence* It appeared that the acts com- 
plained of, in two of the counts of the de- 
claration, were acts which the company 
were prohibited by the statute from doing: 
— JffJdy that the defendants were not en- 
titled to treble costs on those counts. The 
roper mode of taxing treble costs for a de- 
endant-, where the plidntiff succeeds on some 
issues, is, first to calculate the defendant's 
sinele costs, then treble them, and then 
deouct the plaintiff's costs fit>m the amount 
so trebled. Wilson v. Biver Dun Naviga- 
tion Company f v« 89 

F<w not Proceeding to 2Wa/.]— 21. On a 
rule nisi, in this court, for costs of the day 
for not proceeding to trial, it is sufficient if 
the affidavit shew a de&nlt in not proceed- 
ing to trial, pursuant to notice, and not 
countermanding in due time, and it need 
not shew that costs have actually been 
incurred by the defendant. PowtU v. 
Jim€$9 acii. 100 
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Cfihe Z>dff .1— 22. Where a cause istaken 
down to trial by both parties, and the plain« 
tiff withdraws his record, the defendant is 
entitled to the costs of the day, although 
he might have proceeded to try the cause 
upon his own entry of it by proviso. But 
he is not so entitled when, lij consent of 
both parties, the cause was made a remanet. 
Blow V. Wyatt^ iv. 407 

ISembUt that each party would be entitled to 
ooitB where notice of trial had been gi^en by 
evsh. (See the judgment, 409.)] 

Upon Action or Judgment are discretion" 
ary. J— 23. The plaintiff having brought an 
action of debt in this court, on a judgment 
recovered in an inferior court, instead of 
removing it to the superior court and issu- 
ing execution, the defendant pleaded nul 
tiS record. The plaintiff produced the 
record and applied for his costs, under 43 
Geo. 3, c. 46, s. 4; but the Court i*efused the 
application, notwithstanding the defendant 
had pleaded a fiedse plea. Hanmer v. White^ 
■ xii. 519 

Of making Judges Order Bute of Court,"] 
^24. Upon a judge's order, discharging a 
summons with costs, the costs were taxed 
and demanded, and, not being paid or ten- 
dered, the order was made a rale of court. 
The costs of makine it a rule of court were 
also taxed, and boUi sums were separately 
demanded . The party tendered the former 
amount, but refused payment of the latter : 
— Held, that he was not liable to an attach- 
ment, the costs of making the order a rule 
of court not being costs within the mean- 
ing of the order and rule. Reg, v, GamC" 
son, vi. 603 

[See now Reg. Gen., T. T., 1840, vi. 602.] 

25. Costs due under a judge's order and 
allocatur thereon, are payable on demand* 
Therefore, where costs due from a defend- 
ant under a judge's order were demanded 
from the town agent of the defendant's at- 
torney, who did not pay them, alleging 
that ne had no instructions to do so, but 
would write into the country and advise 
payment : — Held, that the order was dis^ 
obeyedj and that the defendant was liable 
to the costs of making it a rule of court, 
under Reg. Gen., May 27, 1840. A town 
agent, conducting the cause in the court 
above, is an ** attorney" within the mean- 
ing of that rule. Thompson v. BiUinq, 

xi. 361 

Upon Disecntinuanee,'] — ^26. Where a 
plaintiff disoontinues, not having given no- 
tice of trial, the defendant is not, under 
any droomstanoes, entitled to the costs of 



COSTS. 

the drafts or copies of the brief. Doe d. 
PoHkthwaUe v. maUy ii. 732 

DiseovUinuance after Demurrer^ — 27. A 
writ of error may be brought upon a judg- 
ment for the plaintiff on demurrer, not- 
withstanding a subsequent dLscontinuance, 
under the rule of H. T., 2 Will. 4, s. 106. 
The defendant, if he chooses, may, for that 
purpose, have a judgment of discontinuance 
entered on the record. If, however, the 
defendant does not insist upon his writ of 
error, the costs of the demurrer and the 
costs on the discontinuance may be ascer- 
tained by one taxation, and an allocatur 
made out for the baWce. The Mayor^ 
Aldermen^ and Burgesses of Macclesfield v. 
Gee^ xiii. 470 

Upon Offers to Pay.]— 28. Where the 
defendant takes out a summons to stay 
proceedings on payment of a certain sum, 
which the plaintiff refuses, aUeging more 
to be due, and the defendant does not af- 
terwards bring the money into court, the 
plaintiff will not, therefore, be liable to the 
costs subsequent to the summons. Oover 
Y. Elkins, iii. 216 

On takiruf Mon^ otU of Court after Ten- 
der,"] — 29.- Where a plaintiffrefiises to accept 
a sum tendered at the commencement of a 
suit, but afterwards takes the sum out of 
court when paid in, under a plea, he is 

Erim& facie liable to pay the costs incurred 
rom the time the money was tendered; 
but this is open to explanation ; and where, 
in an action of assumpsit by landlord 
against tenant to recover unliquidated da- 
mages for the non-repair of tne premises, 
it was shewn that at the time the money 
was tendered the plaintiff was not aware 
of the amount of damages sustained, nor 
was acquainted with it until after plea 
pleaded, when, finding the difference be- 
tween the sum tendered and the amount 
at which the injury was valued so triflinc; 
as not to be worth proceeding for, he took 
the money out of court: — It was held, 
that these circumstances were sufficient to 
rebut the inference that the sum tendered 
was refused for the purpose of making costs. 
Achrosfd v. Ready v. 542 

Of Settling Bill of -Ewj«>JtofM.]— 30. A 
defendant in error, on a bill of exceptions 
where judgment is affirmed, is entitled to 
double costs for settling the bill of excep- 
tions, such costs being costs in error and 
not costs in the court below. Francis v. 
Doe d. Harvey^ v. 273 

Review of Taxation,'] — 31. The applica- 
tion to review the taxation of costs in error 
from the Court of Excheouer must be made 
to the Court of Error. The Court of Ex- 
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COSTS (SECURITY FOR). 

chequer has no jurisdiction over the taxa- 
tion. Francis v. Doe d. Hartiey, v. 272 

By a Party not on the RecordI\ — 32. This 
Court will not interfere to malce a person 
who is not a party to the record pay the 
costs of the action, though he is the real 
party interested in the event of it. Hc^- 
ward V. Oiffard, iv. 194 

33. As to what are local and personal 
acts, under 5 & 6 Vict. c. 97. Cock v. Gent, 

xiv. 680 



COSTS (SECURITY FOR). 
See Bankbuptct, III. 2. 

1. A plaintiff will not be compelled to 
give security for costs merely on the ground 
of his poverty. Ross v. Jaques, viii. 135 

2. Where a plaintiff is bankrupt or in- 
solvent, and has assigned the debt for which 
the action is brought, and is suing for the 
benefit of the assignee, the Court will re- 
quire security for costs. Perkins v. Ad- 
cock, xiv. 808 

Where Husband is Resident Abroad — Af- 
fidavit,'] — 3. In an action by husband and 
wife, for a personal injur}- to the wife, if 
the husband be resident abroad, he must 
give security for costs, although the wife 
be resident m England. An tulegation in 
an affidavit to obtain security for costs that 
the plaintiff is residing abroad, is prirn^ 
facie a sufficient statement that he is not 
abroad for a mere temporary purpose. 
Hanmer v. Mangles, xii. 313 

May be applied for after Time to Plead — 
Affidavit, — 4. An application to compel the 
plaintiff to ^ive security for costs, on the 
ground of his residing out of the jurisdic- 
tion of the Court, may be made, after an 
order.has been obtained for time to plead, on 
the usual terms. But the Court will not 
grant such an application where the plain- 
tiff, though a foreigner and usually resident 
abroad, is at the time actually in this 
country. Semble, that the affidavit to 
ground such an application is sufficient, if 
it state that the deponent believes the plain- 
tiff resides abroad. Dowling v. Harman, 

▼i. 131 

[See next case, contrlt.] 

Belief Insufflcient,']^5, An affidavit, in 
support of a motion, calling on the plaintiff 
to give security for costs, which states only 
that the defendant ''has been informed, 
and verily believes," that the plaintiff is 
resident abroad, is insufficient. And where 
the rule has been discharged for this defect 
in the affidavit, the motion cannot be re- 
newed on amended affidavits. Joynes v. 
CoUinson, xiii. 558 



COUNTY PALATINE. 



COUNTY RATE. 



Return of Plaintiff.']''^. When security 
for costs has been f^iven by the plaintilF 
residing out of the jurisdiction, the Court 
vrill not order the bond to be deliveced up 
to be cancelled before the end of the suit, 
on the alleged ground that the plaintiff has 
since returned to England with the inten- 
tion of permanently remaining. Badnall v. 
Hqyk^^ iv. 536 



counsel! 

Siffnature.'^ — 1. Is not necessary to a com- 
mon joinder m error to a special assignment 
of errors. Archbold v. Smith, i. 740 

[iSiM, as to signing pleas, Plbadino.] 

Separate Counsel,"] — 2, Where a defend- 
ant m ejectment appeared separately, but 
one and the same question was raised by 
both, the Court refused to hear counsel for 
each. Doe d. Haw v. Earles^ xv. 463, n. 

3. Where defendants plead separately 

Sleas which are demurred to, the pleas and 
emurrers being substantially the same, 
each defendant is not entitled to appear by 
separate counsel on the argument of the 
demurrer. Willson v. Cunnington, z. 641 



COUNTY COURT. 

See Debt, I. 4. — Requests (Court of). 

1. Both the defendants must reside, and 
the cause of action must arise, within the 
county, to support an action in the county 
court. Bailqf v. ChUty, ii. 31 

Description of, in Pleading^ — % A de- 
claration, on a judgment of a county court, 
alleging it to nave been held bemre the 
aheriff and suitors, is bad on special de- 
murrer. Semble, that the declaration ought 
to set out the names of the suitors. Jones v. 
JoneSj V. 623 

[The description of a conrt baron, as held be- 
fore the steward of the court, a free suitor, and 
B. and C. and others, free suitors thereof, has been 
held sufficient. Brown y. Gill, 2 C. B. 861.] 



COUNTY PALATINE. 
See Arrest, III. 12. — Attorney, I. 3. 



COUNTY RATE. 

Construction of Statute as to raising Money 
upon Security of.']^By a local" act, for 
raising the sum of 21,000/. to pay the 
amount of damages recoyered of the hun- 
dred of B. for the partial destruction of 
Nottingham Castle by rioters, the justices 
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of the peace for the county of N. were em- 
powered to borrow the required sum by 
mortgage or a sale of annuities, secured on 
the proportion of the county rate charge- 
able on the inhabitants of the hundred of 
B. And, by sect. 6, the justices were re- 
quired to charge the proportion of the 
county rate to be raised upon the inhabit- 
ants of the hundred (except as thereinafter 
mentioned) not only with the interest of 
the money borrowed, but also with the 
payment of such further sum as should en- 
sure the payment of the sum borrowed 
within seven years, or with the payment of 
such annuities for the like period, as should 
be agreed to be paid or granted in respect 
of any part of the money so borrowed; 
and such sums should be assessed and re- 
covered on the hundred in such manner as 
county rates are directed to be assessed and 
recovered ; and should be paid and applied, 
under the direction of the justices, m dis- 
charge of the interest and so many of the 
principal sums secured, or of such annuities, 
as sucn money would extend to discharge 
in each vear, until the whole of the money 
should be paid. The 8th sect, provided a 
method for each parish to exempt itself 
from the operation of the act, by paying its 
proportionate quota in the first instance ; 
and for that purpose directed the justices, 
after ascertainmg the amount of the sum to 
be borrowed, to specify and declare the sum 
to be paid or contributed by each parish 
as the proportionate quota or share of the 
whole sum so ascertained ; and also to ap- 
point a day, on or before which the church- 
wardens or overseers of the poor of any 
such parish, desirous of paying the full 
amount of its proportionate quota, might 
pay the same to tne person appointed as 
receiver under the act ; and, upon payment 
thereof, such parish should be dischaTged 
from all future payments relating to the 
integral sum whereof such quota should 
have been so paid, and from the interest 
thereof, and also from any share of the ex- 
penses, &c. And the 9th sect, enabled the 
churchwardens and overseers in every such 
parish to raise the sum required as the 
quota of such parish by loan, qn the security 
of their parochial rates, to be repaid within 
seven years. In pursuance of the 8th sect., 
the justices fixed the quota of each parish 
in the hundred. Four availed themselves of 
the option of paying their <}uota. The parish 
of R., and thirty more, did not ; and the 
justices raised the required sum, after al- 
lowing for these payments, by granting 
annuities of 3600/. per annum for seven 
years :-^Held, that the effect of the 8th and 
9th sections was to exempt from the opera- 
tion of the 6th section those parishes only 
who paid their ascertained quota; that the 
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COVENANT. 

annuitieB granted by the justices to pay 
the remainder were to be secured upon the 

Sortion of the county rate raised upon the 
undred of B., with the exception of those 
parishes which had paid; and that the 
county rate, with those exceptions, was 
liable in the aggregate to the incumbrance, 
which was to be raised, in addition to the 
ordinary county rate, by order of the jus- 
tices, in the same way in all respects as 
the other county rate is levied. JVaUcer y. 
Shenoin^ ix. 266 



COVENANT. 

See Composition Deed, 5. — Condition. — 
Daxaqbs, 3. — EsTAnz, 8. — Minb, 1. — 
Bbstraint of TBADa* — ^Waste, 3. 



I. FOBM, 

II. Construction. 

fl.) Generally^ 
2.) Independent ChvenmU and 
Ccnditiont Precedent. 

III. Pabties to Sub. 

IV. Pleadings. 
V. Damages. 

I. Form. 

^^Engage^* is equivalent to *^ Covenant"'] — 
In covenant, the declaration alleged that 
the defendants^ The Great Western Bail- 
way Company, demised to the plaintiffs 
certain retresnment rooms at Swindon for 
ninety-nine years, at the annual rent of 
Id,; that the plaintiffs covenanted (inter 
alia) to keep the premises in repair, and 
not to carry on there any other business 
than that of the refreshment rooms ; and 
that the defendants covenanted with the 
plaintiff's, that, in case the Swindon station 
should be disused as the regular and gene- 
ral place of stoppage for refreshment of 
passenffers, the^ would purchase the build- 
ings of the plamtifis, on the terms therein 
mentioned ; that it was by the said inden- 
ture declared to be the intention of the de- 
fendants, and the understanding of the 
plaintiffs, that, in conseauence of the outlay 
to be inonn'ed by the plaintiffs, in erecting 
the refreshment rooms, the defendants 
should give every facility to the plaintiffs 
for enabling them to obtain an adequate 
return by the profits of the rooms; and 
that all trains carrying passengers, not 
goods trains, or to be sent express for 
special purposes, which should pass the 
Swindon station, should, save in case of 
emergency or unusual delay, arising from 
accident, stop there for refresnment of pas- 
sengers for a reasonable period of about 
ten minutes ; and that the defendants cove- 
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COVENANT. 

nanted with the plaintifiB not to do any 
act, which should nave an effect contrary to 
the above intention. The oreach alle^d 
was, that the defendants, whilst the Swin- 
don station was used as the regular and 
general place of stoppage for the refresh- 
ment of passengers, aid divers acts which 
had an effect and were contrary to the 
intention of the defendants in the said in- 
denture ; that is to say, they caused divers 
trains, contuning passengers, not being 
trains sent express, &o., to pass the Swin- 
don station without stoppihg there for re- 
freshment of the passengers for a reasonable 
period of ten minutes ; and the defendants 
caused several trains to stop, and the 
same did stop, at Swindon, for a short and 
unreasonable time, to wit, for one minute, 
and no more, the said period of time not 
being sufficient to enable the said pas* 
senffers to obtain refreshment. The de* 
fenoants set out the deed on oyer, which 
corresponded with the statement of it in 
the dedaration, except that the terms of 
the covenant declared on were, that the 
defendants engaged not ttf do any act which 
diould have an effect contrary to the above 
intention: — Heldy on demurrer, that this 
amounted to a covenant, on the part of the 
company, not to do any act to prevent the 
trains from stopping at Swinoon, so long 
as it was used as the resular refreshment 
station ; and, secondly, tnat a good breach 
of that covenant was alleged in the de- 
claration. Bigby v. The Great Western 
RaUway Oompas^^ xiv, 811 



II. Construction. 

(1.) Generally. 

Construetion of Covenant for Bent of 
Mine — Assianment of Breach. — 1. A.,b^ 
deed, demised to B., for fifty vears, all his 
ri^ht and interest in the coals and other 
minerals in a certain estate, in as ample a 
manner as the same were demised to him 

A. by D. ; yielding and paying yearly for 
every ton of coal that should be worked, 
raised, or got by B., in each year, not ex- 
ceeding 13,000 tons in any year, Qd. per 
ton, or yielding and paying that amount of 
money, vijs. 433/. 6s. s£ each year, as 
fixed rent, whether the coal should be work- 
ed or not ; and for every ton of coals that 
should be worked, raised, or got in each 
year above 13,000 tons, 9d. per ton ; and 

B. covenanted that he would raise and 
work 13,000 tons of coal in each year, and 
pay Qd, per ton royalty for the same, or 
would pay that amount of money, vie, 
433/. 6s, Qd, each year, as a fixed rent, 
whether the coab were worked or not. 
There was a distinct reddendum and cove- 
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nant for payment of rent in respect of 
other mineralB. In covenant on this in- 
denture, the breach aasigned was, that B. 
did not raise or work 13,000 tons of coal 
in each year, and pay at the rate of Qd, 
per ton for the same, or pay that amount 
of money, viz. 433/. Qs. Qd. each year, as 
fixed rent^ whether the coals were worked 
or not, but on the contrary thereof^ to wit, 
on &o., 216/. 13^. 4d. of the said rent for 
half a year became due and was nnpaid : 
— HM^ first, that the whole rent claimed 
was payable, although the mine was so 
exhausted that the lessee could not raise 
13,000 tons of coal in a year ; secondly, 
that the breach was well assigned, Mar^ 
qms of Bute v. nompiony xiii. 487 

[Compare Joweti v. Spencer, infra, iv. 4.] 

As to Iron-works — ConstrueUon of Cove- 
nants for Working — Right to Remove. — 2. 
A lessee of furnaces, iron- works, and iron- 
stone mines covenanted to work the fur- 
naces efiectually, unless prevented by in- 
evitable accident or want of materials, or 
unless the iron-stbne should be insufiicient 
in quantity or quality, or would not, by 
iteelf or toith a proper mixture or process, 
make good common pig-iron : — Held, that 
the mixture intended was not necessarily 
of ingredients procurable on the demised 
premises. The lease also contained a cove- 
nant to raise a certain quantity of iron- 
stone in each quarter of a year and pay 
certain royalties upon it, or else to pay a 
certain fixed quarterly rent to the land- 
lords : — Held, that the landlords, having 
declared in respect of breaches of both the 
above covenants, and money having been 
paid into court and accepted in satisfaction 
of the latter, were entitled to nominal da- 
mages only in respect of the former. The 
lease contained a covenant to repair, and 
yield up in repair, the furnaces, fi^s-engine, 
iron-works, dwelling-houses, and all other 
erections, buildings, improvements, and 
alterations to be thereafter erected, built, 
or set up, except the iron-work castings, 
railways, wimseys, gins, machines, and tne 
moveaole implements and materials used 
in or about the said furnaces, fire-engine, 
iron- works, stone-pits, and premises; and 
there was a power given to the lessors to 
purchase those articles, giving a certain 
notice before the expiration of the lease : — 
Held, that the defendants had a right to 
remove whatever was in the nature of a 
machine, or part of a machine, but not 
what was in the nature of building, or sup- 
nort of building, although made of iron ; 
and that, in sucn removal, the defendants 
might disturb such brickwork as was ne- 
cessary, and were not bound to restore it to 
a perfect state, as if the article it was in- 
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tended to support or cover were still there; 
but that the defendants were liable for 
any unnecessary disturbance of brickwork. 
Fol^ y.Addenoroke, xiii. 174 

Covenant of Indemnity against Wif^s 
Dtbts^ — 3. A deed of separation between 
husband and wife contained a covenant, by 
the wife and her trustees, that she, her exe- 
cutors or administrators, or the trustees or 
some or one of them, should and would at 
all times save, defend, and keep harmless 
and indemnified the husband from and 
against the debt or debts, sum or sums of 
money which she, the wife, had then, at 
the time of the making of the indenture, 
contracted, or which she should at any time 
thereafter, during the separation, contract : 
— Held, that this covenant included debts 
previously contracted by Uie wife for ne- 
cessaries, while living with the husband. 
Summers v. Ball, viii. £96 



To discharge Taxes and Assess$nents.'j- 
By a local act the commissioners appomted 
thereby were authorised to pave and flag 
footways, and the costs thereof were to be 

Said by the tenants or occupiers of the 
ouses next adjoining, in default whereof 
they were to be recovered by distress. An- 
other clause empowered the . tenant to de- 
duct the costs so paid by him out of his 
rent : — Held, that this charge was within 
the terms of a covenant in a lease subse- 
quently made, whereby the tenant cove- 
nanted to pay all tq^es, rates, duties, 
levies, assessments, and payments whatso- 
ever which were, or during the term might 
be, rated, levied, assessed, or imposed on the 
premises. Payne v. Burridge, xii. 727 
[See Pidmer v. Bariih, ziv. 428, that a 
sewer's rate is not a *' parliamentary tax."] 

Of Covenant not to Practise.']— 6. The 
defendant, by deed, assigned to the plaintiff 
his business as a surgeon and apotnecary, 
carried on by the defendant in Park-street, 
Camden Town; and the defendant cove- 
nanted that he should not nor would, di- 
rectly or indirectly, by himself or in co- 
partnership with any other person or per- 
sons, carry on or exercise his practice or 
profession of a surgeon and aootnecary, or 
either of them, either bv residing or visit- 
ing any patient, within the distance of three 
mues irom the then place of business of the 
defendant, in Park-street aforesaid ; and 
that in case of any breach of this cov^ 
nant, the defendant should and would pay 
to the plaintiff the full sum of 6001., to be 
recovered against the defendant as and for 
liouidated oamages, and not as a penalty. 
Alter the execution of this deed, the de- 
fendant attended severid ladies in weir con** 
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finements, within the three mileSy and on 
one occasion received a snm of 14/. 14«. for 
his services ; hnt he attended these persons 
with the knowledge and consent of the 
plaintiff, in consequence of a request hy 
niin that the defendant should for a time 
continue to visit the patients, to keep the 
connexion together: and the jury, in an 
action on the covenant, found that the de- 
fendant, in these instances, exercised the 
practice of a surgeon for the purpose of 
assisting; the plaintiff : — Held^fini^ that for 
a hreach of tnis covenant the measure of 
damages was the full sum, 600/. ; hut, se- 
condly, that the ahove facts did not consti- 
tute a breach of the covenant. Rawlinsan 
v. Clarke^ xiv. 187 

[Error was brooght upon another point, and 
the jadgment affirmed, xv. 292.] 

For Quiet EnjoyfMtitf an Grant of License 
to Sport over Lands.'\-^, The defendant de- 
mised to the plaintiff, for twenty-one years, 
a mansion-house and land, with the sole 
license of shooting and sporting over all 
other the lands, plantations, and coverts of 
the defendant, subject to the liberty for 
each tenant on his farm to kill rabbits with 
ferrets only. The defendant covenanted for 
quiet enioyment, and that if, at any time 
Quring tne term, any of the tenants of the 
defendant of any such lands, nlantations, 
coverts, &c., should obstruct tne plaintiff 
in the enjoyment of the said license, or 
should destroy the game, rabbits, &c., 
then the defendant would, upon the requisi- 
tion of the plaintiff, give notice to quit to' 
such tenants, and enforce the notice by such 
legal measures as should be necessary. 
Breach, that, after the demise to the plain- 
tiff, the defendant demised to T. R., for the 
term of twelve years, one hundred acres of 
the plantations on which the exclusive 
right of killing rabbits had been granted to 
the plaintiff, without any clause in the de- 
mise to prevent the said T. R. from ob- 
structing the plaintiff in the enjoyment of 
the said license or from destroying rabbits, 
and without reserving to the defendant the 
power of giving T. R. notice to quit, or of 
enforcing such notice by such legal mea- 
sures as should be necessary, the said plan- 
tations not being at the time of the demise 
to the plaintiff parcel of any farm ; and that 
the said T. R. did afterwards kill and de- 
stroy divers rabbits. The defendant in his 
plea set out the lease on oyer, which con- 
tained, amongst other thines, the demise of 
certain lands and pools, ** mr the better de- 
scription whereof a plan is indorsed on the 
second skin of these presents :" — the plan 
was not set out on oyer. The defendant 
then pleaded, that the said rabbits, so killed 
by T. R., were killed by him on his own 
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farm with ferrets only: — Held^ on demur- 
rer to the plea, that the exception as to 
killing rabbits extended, not only to fiinns 
existing at the time of the demise to the 
plaintiff, hnt also to farms subsequently 
created. Held^ also, that the declaration 
was bad, as not containing any breach, the 
demise to T. R. not constituting any breach 
of the defendant's covenant. JScwion v. 
Wilmot, viii. 711 

Not to SueJ\ — 7. A covenant not to sue 
upon a simple contract debt, for a limited 
time, is not pleaded in bar of an action for 
such debt. I%imbleby v. Barron^ iii. 210 

Of Title to ChatteL^—S. By deed-poll, 
dated 21st October, 1836, the defendant 
sold and assigned, &c., to the plaintiff ** all 
that ship or vessel called &c., with her 
masts, tackle, and appurtenances," and 
covenanted that he had then good right, 
full power, and lawful authoritv to sell 
and assign the said premises to tne plain- 
tiff. To a declaration on this covenant, 
assigning as breaches, first, that, at the 
time of making the deed-poll, the ship was 
wholly lost and destroyed, and was inca- 
pable of being assigned, &c.; secondly, that 
the defendant had not at that time good 
right, &c., to assign her, the defendant 
pleaded, first, that the ship was not, at the 
time of makine the deed-poll, wholly lost 
and destroyed, occ. ; and, secondly, that the 
defendant had good right, &c., to assign 
her. It appeared in evidence, that, at the 
time of the sale, the ship was on a foreign 
voyage; that on October 13th she went 
aground in a storm on the coast of the 
^Dce of Wales's Island, and was left by 
the crew, who, however, had access to her 
afterwards ; that she lay aground, five feet 
above water on one side and with tier masts 
standing, till the 24th, when the captain 
called a survey, and, bv the surveyors ad- 
vice, sold her; that her bulk ends were 
strained, but that, if there had been facili- 
ties at hand and if it had been a different 
season of the year, she miglit have been got 
off and repaired ; and that she had sus- 
tained no more damage on October 21st 
than when she first took the ground : — Held^ 
that the covenant of the defendant, that he 
had power to transfer her eu a ship, was not 
broken. Barr v. Oibson, iii. 300 

For further and better Assigning Chattels^ 
how hroien,"] — 9. W.,by voluntary convey- 
ance, assigned to plaintiff, his executors, 
&c., his furniture, effects, &c.« in trust, to 
the use of W., the settlor, for his life, and, 
at his death, in equal moieties, to the use 
of two nieces of W., named. Covenant by 
W., for himself and his heirs and executors, 
to do all further reasonable acts and things 
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for further and better asdgning and trans- 
ferring the said furniture, &c.y to plaintiff^ 
on the some trusts as by pLuntiff or his 
counsel should be reasonably advised. W. 
was in possession of the furniture, &c., till 
his deatn. On that event, defendant, his 
executor, became possessed, and sold the 
whole. Plaintiff sued the defendant, as 
executor of W., on the above covenant for 
further assurance, averring, in his declara- 
tion, that it was at no time necessary to 
sell any of W.'s chattels to pay any debt of 
W., and that there were no creditors of his 
who could impeach the validity of the in- 
denture; and assigning, by way of breaches, 
first, that defendant refused to deliver pos- 
session of the furniture to plaintiff ; and, 
secondly, that defendant converted and sold 
the same, not alle«^ing that he sold it in 
market overt: — Held, that the plaintiff 
was entitled to recover, at least on the last 
breach, the value of the furniture possessed 
by W., from the time of his executing the 
deed to his death, and afterwards sold by 
the defendant, as his executor, thouchtrover 
might have been sustained for the same 
cause of action. Ward v. Audland^ xvi. 8G2 



(2.) Independent Covenants and Oonditiona 

Precedent, 



See CoNDmoN. — Joint-stockjCompakt, 1. 1 . 

Furnishing Materials.] — 10. In an action 
of debt, to recover a sum of money, under 
two deeds of covenant, the declaration 
alleged, that, by an indenture of the 19th 
of December, 1837, in consideration of the 
sum of 268,629/. 10s. M., the plaintiff 
covenanted with the defendants to make 
and complete a certain portion of a certain 
railway, and to provide bars or rails and 
chairs, on or before the 1st of May, 1840 ; 
that afterwards, by another indenture of 
the 28rd of March, 1839, in consideration 
of the further sum of 15,000/., the plaintiff 
covenanted with the defendants, Uiat he, 
the plaintiff, being provided by them with 
railway bars or rails and chairs, for tem- 
porary^ and permanent use, would complete 
the said portion of the said railway, and the 
line of the permanent railway, on or before 
the Ist of June, 1840; provided thatif the said 
plaintiff should not complete the said rail- 
way by the said 1st of June, 1840, he should 
pay to the said defendants the sum of 800/. 
for the said 1st of June, and the like sum 
for every succeeding day, until the whole 
should have been completed, but so that the 
total amount to become forfeitable should 
not exceed the sum of 15,000/. Breach, 
tluit the defendants detained from and did 
not pay the plaintiff a large sum, to wit, 
20,000/., parcel of the sum due to the 
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plaintiff. Plea, as to 7500/., parcel of the 
said sum of 20,000/., that the said sum of 
7500/. is parcel of the said sum of 15,000/., 
agreed to be retained by the defendants: 
that the plaintiff did not complete the said 
railway on or before the 1st of June, 1840, 
nor until twenty-four days after, whereby 
the plaintiff then became liable to pay to 
the said defendants the sum of SOO/. for 
the Ist day of June, and the like sum for 
every of such succeeding twenty-four days 
during which the railway remained incom- 
plete, by reason of which the defendants 
deducted and retained the said sum of 
7500/., out of the monies payable by them 
to the plaintiff. Ileplication, that the plain- 
tiff did not become nor was liable to pay 
the defendants, modo et form&. At the 
trial, it was proved that the plaintiff did 
not finish the railway until twenty -four 
days after the 1st of June, but that the de- 
fendants had not provided the plaintiff 
with the bars or rails and chairs in sufficient 
quantity t-o enable him to complete it by 
tnat day. The learned judge told the 
jury that the defendants were bound, as a 
condition precedent to their right to de- 
duct the 7500/., to furnish the plaintiff 
with such bars or rails and chairs : — Held, 
that this was a misdirection ; that the 
covenants were independent ; and that the 
furnishing of the bars or rails and chairs was 
not a condition precedent to the right of 
the defendants to make the deduction ; and 
that the only question being whether the 
railway was completed on the 1st of June, 
the plea was established. Mackintosh v. 
The Midland Counties RaUtoay Company, 

xiv. 548 
[It was also argued, that, if it was a condition 
precedent, the defence was not open upon these 
pleadings : ib. 556.] 

Appointment of Surveyor a Condition 
Precedent,'] — 11. Covenant. The declara- 
tion stated, that, by indenture, the plaintiff 
demised a dwellinc-hbuse and premises to 
the defendant, ana the defendant thereby 
covenanted that he would expend 100/. in 
substantial improvements of, and additions 
to, the dwelling-house, under the direction 
and with the approbation of some compe- 
tent surveyor, to be named by, and on the 
part of, the plaintiff. Breach, that the de- 
fendant did not expend 100/. on'substantial 
improvements and additions to the said 
dwelling-house, under the direction or 
with the approbation of a competent sur- 
veyor, to be named by, and on the part of, 
the plaintiff, but neglected and refused so 
to do, although the plaintiff was always 
ready and willing to appoint a competent 
surveyor to approve of such substantial im- 
provements and additions : — Held, that the 
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breach was bad ; for that the appointmetit 
of a Burveyor was a condition precedent to 
the defendant's liability to expend the 
100^. CoanUfe y. Cfreene^ xi. 480 

12. In covenant, the declaration stated 
that it was covenanted and agreed, between 
the plaintiff, as lessor^ and the defendants, 
as lessees, of certain coal mines, that the 
pliuntiff should, when he thought fit, em- 
ploy a fit and proper person at each ma- 
chine for weighing coals, who should 
weigh the same and Keep the accounts, and 
that his wages should oe paid by the de- 
fendants ; but that, in case such person 
should not duly attend at the machine, and 
duly keep the necessary accounts, the de- 
fenaants were authorised to discharge him. 
It then averred that the plaintiff appointed 
J. H., being a fit and proper person, and 
alleged as a breach that the defendants 
refused to pay him his wages. The de- 
fendants pleaded that J. H. was not a fit 
and proper person, that he had not duly 
attended to tne machine, and had not duly 
kept the necessary accounts. At the trial, 
it was proved that J. H. had been appoint- 
ed, and had attended for three months, 
after which period he was dismissed as in- 
competent by the defendants : — Held, that 
the plaintiff was not entitled to judgment, 
non obstante veredicto ; the appointment 
of a fit and proper person being a condition 
precedent to the defendants' liability to pay 
wages. Latoton v. Sutton^ ix. 796 

In Covenant fir Nan-payment of Mart- 
qage-Money — DemandJ] — 13. Declaration 
in covenant stated, that by an indenture of 
assignment of certain leasehold premises, 
between the plaintiff, the defendant's tes- 
tator, and W., the testator, for himself, his 
executors, &c., covenanted with the plain- 
tiff to pay to W. the sum of 1200f. and 
interest. By the indenture, as set out in 
the plea in hec verba, it appeared that 
the plaintiff had mortgaged tne premises 
to W. by a deed, dated April 12th, 1825, 
with a proviso, that if the plaintiff, his 
executors. &c., iix months after demand in 
writing, should pay the 1200?. to W., W. 
would reconvey ; that the assignment by the 
plaintiff to the testator was subject to the 
above indenture of mortgage to W ., and to 
the payment to him of the said sum of 1200/. 
There was then a general covenant with the 
plaintiff for payment by the testator to W. 
of the said sum of 12007. The plea then set 
out the proviso and covenant contained in 
the mortgage of April 12, 1825, and alleged 
that no oemand in writing of payment of 
the sum of 1200/. was made upon the plain- 
tiff : — Held^ on demurrer to the plea, that 
the declaration was sufficient, aeld^ also, 
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that the plea was a sufficient answer as to 
the principal sum of 1200/., which was not 
due until after six months' demand in 
writing, subsequent to the 12th April, 1828; 
but that the interest being payable abso- 
Intely and not after demand, the plea be- 
in^ pleaded to the interest as well as to the 
principal, was therefore bad altogether. 
Q^asre^ wnether the plea was bad, as setting 
up a qualified interest different from the 
absolute contract stated in the declaration, 
and therefore amounting to non est factum. 
TroU V. Smithy xii. 688 

[The Court of Exchequer (z. 454, 465), apon 
the asramption that the indenture was set out on 
oyer, had held the declaration bad for not aver- 
ring demand, but gave no opinion as to the plea.] 

Liability of Tenant^ holdingvnder Agree- 
ment for Lease of Copyhold Premises^ upon 
Covenant to Repair.} — 14. By agreement, 
dated 20th October, 1824, reciting a former 
agreement in 1819, for the grant of a lease 
of copyhold premises to A. B. for twenty- 
one years from the 25th March. 1820, and 
that A. B. had requested, and tne plaintiff 
had agreed, that the defendant should be 
accepted as tenant, and a lease should be 
granted to him instead of to A. B., on the 
same terms ; and that the plaintiff was de- 
sirous to let the premises to the defendant 
so soon as a good license for that purpose 
should be granted to him by the lord of • 
the manor, out not before : the plaintiff, 
in consideration of the covenants and agree- 
ments thereinafter contained on the part of 
the defendant, covenanted that he would, 
so soon as a good license for that purpose 
should have been procured by him from 
the lord, at the defendant's expense, lease 
the premises to the defendant for all the 
residue then unexpired of the term of 
twenty-one years from the 25th of March, 
1820, &c. ; and the defendant thereby co- 
venanted, from thenceforth yearly during 
the remainder to come of the said term, to 
pay the plaintiff the rent, and also that he 
would fro9n time to time^ during the term 
to be granted as aforesaid^ keep the pre- 
mises in repair, &c. The agreement con- 
tained also a covenant by the plaintiff for 
auiet enjoyment during the remainder of 
tne term, on payment of the rent and per- 
formance of the covenants. The defendant 
entered upon the premises, and occupied 
them until the expiration of twenty-one 
years from the 25th March, 1820 : — Heldy 
that he was liable on the covenant for re- 
pair, although no lease had ever been made 
to him pursuant to the agreement, nor any 
license obtained from the lord for that pur- 
pose. Pistar y. Cater^ ix. 315 

Cownanltor entitled to NoticeJ]—l6* The 
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deelanition stated, that, br indenture, the 
defendant covenanted that he would at any 
time or times thereafter appear at an office 
for the insurance of lives within London 
or the bills of mortality, and answer such 
questions as might be asked respecting his 
age, IkCf in order to enable the plaintiff to 
insure his life, and would not afterwards 
do, or permit to be done, any act whereby 
such insurance should be voided or preju- 
diced. It then alleged, that the defendant, 
in part performance of his covenant, did, 
at the plaintiff's request, appear at the 
office of the Roclc Life Insurance Company, 
and did answer certain questions asked of 
him ; and that the plaintiff insured the 
defendant's life with that company by a 
policy, containing a proviso, that, if the de- 
fendant went beyonu the limits of Europe^ 
the policy should be null and void. 
Breach, that the defendant went beyond 
the limits of Europe, to wit, to the pro- 
vince of Canada, m North America: — 
HM^ on special demurrer, that the decla^ 
ration was bad, for not averring that the 
defendant had notice that the policy was 
effected. Vyie v. Wakefield, vi. 442 

[Pmriet B., said his mind was not entirely Awe 
firom doubt, 453 ; but the decision was affirmed in 
error, tU. 126.] 



III. Parties. 

Joint or Several Covenants.'] — 1. Where 
the words of covenant are expresslv joint, 
it will be so construed, although the inte- 
rests may be several, and vice versil ; but 
where the words are ambiguous in this re- 
spect, they ma^ be construed to be joint or 
several, according to the interest. Sonhie 
V. Park, xii. 146 

\ltiBradbumei,Boyi€ld, ziv. hl2^Parke^ B., 
after referring to Hopkinaon v. Lee^ 6 Q. B. 964, 
explained that the principle intended to be 
laid down in the principal caae was, that, if the 
language of the oorenant was capable of being 
so conatmed, it was to be taken to be joint or 
aereral, aooording to tlie intereat of the parties 
to it ; but that one and the same covenant could 
not be made both joint and several. In Harrold 
V. Whitiaker,\bh. J., a. B.,347: 10 Jar. 1004, 
(affirmed in error, T. T., 1848), the Court re- 
ferred to Bradbume v. Botfieldf and said, ** The 
covenant is to be construed according to the in- 
terests and according to the apparent meanine 
of the covenant itself ;' ' and held a covenant with 
At and fi. to pay rent to be a several covenant, 
the periods for payment being different. See 
also Wakefield v. Brown, 16 L. J., Q. B., 373> 
and 10 Jur. 853.] 

Joint IntereHJ] — 2. Special case. The 
declaration in covenant stated that the de- 
fendant and others having formed a scheme 
lor erecting^ by talMoiiption, a com mar^ 
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ket at Newcastle-upon-Tvne, executed a 
deed poU, whereby they did, forthemselves, 
seveially and respectively, covenant, pro- 
mise, and agree, to and with each othery to 
advance and pay the several sums of money, 
subscribed and placed opposite their respec- 
tive names, for erecting the com-marKet^ 
subject to such alterations as should be 
thought to be convenient by the general 
committee appointed by the subscribers, 
within four years, and also to make such 
payments in respect of the said shares aa 
should be deemed expedient by such com* 
mittee ; and the saia subscribers and the 
defendant did, for themselves severally and 
respectivelv, and for their respective exe- 
cutors and administrators, severally pro- 
mise and agreo with the plaintife, in case of 
the de&ult of such committee to require 
such payments within four years, then to 
make such payments unto such persons 
and in such proportions as should be re- 
quired by the pfaintiflB. It then averred 
tnat the plaintiffs did not subscribe any 
sum of money, but became parties to the 
deed, in order that, in case of the default 
of the committee to require such payments 
within four years, they might receive or 
appoint such payments from the subscrib- 
ers on behalf of the mayor, Sec, ; that the 
defendants subscribed to the deed for the 
sum of 500/.; that the committee made de- 
fault in requiring the shareholders and the 
defendant to make any payment within 
four 3rears ; wherefore the plaintiffs, after 
the said four years, required the defendant 
to pay 160/. in respect of his shares. [Breach, 
the non-payment thereof. The Court 
were to be at liberty to refer to the deed 
poU, and, on reference to it, it appeared 
that the covenant was, by the subscribers, 
to and with each other y and to and with the 
plaintijfe: — Held, that this was, primft facie, 
a joint covenant with the subscribers and 
the plaintifis, and not a several covenant 
with the plaintiflB alone ; secondly, that it 
did not appear from the deed that the 
plaintiflB had a separate interest^ and that 
the subscribers and the plaintifis ought 
to have sued jointly* Sorsl>ie v. Park, 

xii. 146 

8. A declaration in covenant stated that, 
by indenture of lease, Sir £. W. and J. A. 
A.| (who were seised in fee of an undivided 
fourth part of the premises in trust for £• 
M. F.), £. F., and £. M. F. his wife, (the 
cestuis que trust), M. W., who was seised 
in fee of another undivided fourth part. 
W* T., who was seised in fee of half, ana 
G. T. and S. T., who had equitable inte- 
rests in that half, jointly demised, accord- 
ing to their several estates, rights, and in- 
tarests in certain ooal mines^ to the defend- 
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ant and two others, yielding and paying 
certain rents to the said £. F., £. M. F., 
Sir E. W., J. A. A., M. W., S. T., G. T., 
and W. T. respectively, and to their re- 
spective heirs and assigns, according to their 
several and respective estates, rights, and 
interests in the premises ; that the defend- 
ant and the two other lessees covenanted 
with all the above parties, and each and 
every of them, their, and each and every 
of their heirs, executors, administrators, 
and assigns, to repair the premises, and to 
surrender them in good repair to the les- 
sors, their heirs and assigns, respectively, 
at the end of the term, and to work tne 
mines properly. The declaration then de- 
duced to the nlaintiff a title to the moiety 
of the said W. T., and alleged as breaches 
the non-repair of the premises and the im- 

5 roper working of the mines. Plea, that 
. A. A. was uie survivor of all the cove- 
nantees: — Ileldy that the covenants were 
joint and not several, and that the surviv- 
ing covenantee ought to have brought the 
action. Quare^ whether one of several 
tenants in common, lessors, can sue on a 
covenant to repair made with all. Brad- 
hume V. Botfieldy xiv. 659 

[This question was again raised in Harrold,^, 
Whittaker, 10 Jur. 1004 ; but it was unnecessary 
to decide it.] 

Where not Maintainable hy Assignee of 
the Reversion^ — 4. A declaration in cove- 
nant stated that one J. H. was seised in 
fee, and, being so seised, by a certain inden- 
ture, with the consent and approval of the 
said J. H. then given, made between the 
said J. H. of the one part, and the defend- 
ant of the other part (pi*ofert, sealed with 
the seal of the defendant), it was witnessed, 
that, for the considerations therein men- 
tioned, he, the said J. H., did demise to the 
defendant, his executors and administra- 
tors, certain premises therein mentioned, 
to. hold to htm, his executors, &c., for the 
term of eleven years; by virtue of which 
said indenture, and bv peimission of the 
said J. H., the defendant afterwards en- 
tered into the premises and was possessed 
thereof; that J. H. afterwards made his 
will, by which he devised the estate to 
his widow, £., for life, remainder to the 
plaintiff for life. It then averred the death 
of J. H., and afterwards of £. his wife ; 
whereupon the said plaintiff became and 
was seised of the reversion of and in the 
premises in his demesne, as of freehold, for 
the term of hu natural life, under and bv 
virtue of the will. The defendant pleaded, 
in effect, that although the deed was his 
deed, yet that it was not signed by J. H. 
nor bv any agent of the said J. H., there- 
unto lawfully authorised by writing, nor 
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was any lease for the said term of eleveii 
years put into writing and signed by J. H» 
or any agent, &c.: — Held, on demurrer, 
that tne action was not maintainable by the 
plaintiff against the defendant for breaches 
of the covenants in the indenture. Card- 
well V. LucaSy ii. Ill 
[If the lease for elsTen years was essential to 
the coTenants, the foundation had failed and the 
covenants were therefore void; or if not, the cotc- 
nants were annexed to the reversion expectant 
upon a mere lease at will, and the tenancy was 
determined by the death of the lessor, p. 123.] 

• 

Running with the Land."] — 5. A declara- 
tion in covenant stated that A., and B. 
his wife, were seised in fee of an undivided 
moiety of certain premises in right of the 
wife, and C was seised of the other moiety; 
that A. andB. and C. demised the premises^ 
for twenty-one years, to D., who covenanted 
with A. and C. to repair; that C. afterwards 
became seised in fee of the reversion of all 
the premises, and devised them to the plain- 
ti£B3 and A. in fee ; that A, died, and the 
plaintiffs survived him, and that, before the 
death of A., all the estate of D. in the pre- 
mises came to the defendant by assignment; 
and assifi:ned as a breach, that the defend- 
ant would not, after the assignment and 
during the demise, and wliiie the plaintiffs 
and A. were seised of the reversion, and be- 
fore the death of A., repair the demised 
premises. Semblcy that the covenant sued 
upon, being made with A. and C. only, was 
xfot a covenant running with the land on 
which the assignee of the reversion could 
sue, at least without an averment that the 
breach was committed in the lifetime of 
A.'s wife. WooUon v. Steffenoniy xii. 129 

[For an instance of insufficient averment of 
continuance of life, see Fryer v. Coombt^ 11 Ad. 
& £11. 403; and compare Dayrell v. Hoare, 12 
Ad. & £11. 356.] 

Right of Executor of Tenant far LifeJ] — 
6. The executor of a tenant for life may 
recover for the breach of a covenant to re- 
pair, committed by the lessee of the testator 
m his lifetime, without averring a damage 
to his personal estate. Ricketts v. Weaver y 

xii. 718 

Construction of 6 Geo. 4, c. 16, *. 75.]— 7. 
SembUy that this section only applies to 
cases where covenants are broken, or rent 
becomes due, after the delivery up of the 
lease by the bankrupt. Quasrey whether it 
applies to the case of a demise not in writ- 
ing. Briggs v. Sowryy viii. 729 

\8lack V. Sharp, 8 Ad. & Ell. 366, deciding 
that it applies to parol demises, commented upon, 
739, 741 ; in Bx parte Hopion, 2 Mont. Deac 
& De Gex, 347, it was approved of and followed.] 
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IV, Plbadinos. 
See Payment into Court. 

Cowmant or 2>^^]— 1. It is well settled, 
that if there he a covenant by the defend- 
ant that he will certainly pay a sum cer- 
tain, deht will lie ; and tluit it will, al- 
though the same sum is by the same deed 
secured by a mortgage. On the other hand, 
if he covenant that another shall pay a cer- 
tain sum, and if not that the deiendant 
will, debt will not lie. And, on the same 
principle, it will not lie Rafter assignment 
assented to by the lessor^ on the lessor's 
covenant that nis assigns snail pay rent, the 
proper remedy being an action of covenant. 
Per Cur. in Harrison v. Matthews, x. 771 

[But see infra, Dsbt, II. 4.] 

2. Semble^ in covenant for non-repair, the 
declaration ought to state the term for 
which the premises were demised. Turner 
Y.Lamb, xiv.412 

Traverse of Matter o/Imw,'] — 3. To an 
action on a covenant iu a separation deed, 
including debts contracted by the wife for 
necessaries, prior to the separation, assigning 
a breach in not indenini^ing against a debt 
of the wife, the defendants pleaded that the 
alleged debt in the declaration mentioned 
was not contracted within the true intent 
and meaning of the covenant ; concluding 
to the country : — Held, bad, as being a tra- 
verse of matter of law. Summers v. BaU, 

viii. 596 

Verdict does not cure Statement of Breach 
varying from CotenantJ] — 4. Declaration in 
covenant stated that plaintiff, by inden- 
ture, granted to defendant all the coals and 
mines of coal under certain lands ; that de- 
fendant covenanted to pay to plaintiff, as 
the price of the coal so granted, 40/. for 
every statute acre of the said coal which 
should be found under the said lands, and, 
until the said price should be full v paid, to 
pay plaintiff 40/., part of the said price, in 
each year, by two equal half-yearly instal- 
ments, whether the whole of an acre of the 
said coal should be gotten in every such 
year or not. Averment, that, at the mak- 
ing of the indenture, there were under the 
said lands divers, to wit, fourteen acres of 
the said coal, and that divers, to wit, thir- 
teen, acres of the said coal still remained 
under the said lands ; and that 40/., for two 
of the half-yearly instalments of the said 
price for the coal aforesaid, became due 
and still was in arrear and unpaid to the 
plaintiff: — Held, on motion in arrest of 
judgment, that the declaration was bad, 
for not averring that coals had been/otifu2 
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under the premises. Jowett v. Spencer^ 

XV. 662 

[Reversed in error, T, T., 1848, because the 
finding of the coal was not a condition prece* 
dent.] _.,^^« 

V. Damages. 

Costs of Action not Recoverable from Uf^ 
der 'lessee by Lessee,] — 1. A. leased premises 
to B., from the 25th of March, 1823, for six- 
teen years, wanting ten days, and B, cove<* 
nanted with A. to Keep the premises in re- 
pair, and to paint once in every five years 
of the term, and to leave the premises in 
repair. B. underleased the premises to C, 
from the 24th of June, 1834, for four years 
and three-quarters, wanting eleven days, 
and C. covenanted with B. to keep the pre^ 
mises in repair, (the covenant so far being 
in the same terms as in the original lease), 
and to paint once during the term, and to 
leave the premises in repair. A. sued B. 
for breaches of this covenant, and B. let 
judgment go by default; and, upon the 
writ of inquiry, the damages were assessed 
at 64/. 10s,, being the amount of dilapida- 
tions proved by a surveyor, whose estimate 
had been laid before B. previous to the 
commencement of the action. B. after- 
wards sued C. for the amount of the dilapi- 
dations and the costs of the action brought 
against him. The jury found the amount 
of the dilapidations to be 57/. 10^.: — Held, 
that B. was not entitled to recover also the 
amount of the costs in the former action. 
Penley v. Waits, vii. 601 

Liability of Under-lessee for Costs of Les- 
see in Action by Lessor for Breach o/Cove-' 
nant to Repair,] — 2. A messuage and pre- 
mises were demised to the plaintiff by a 
lease, bearing date the lOtli May, 1828, for 
the term of twenty -one years from the 25th 
of March then last ; which lease contained 
covenants to paint the outside of the pre- 
mises once in every three years, and the 
inside once in every seven years, and tore- 
pair and keep in repair the premises, and 
also to do any repairs which, on a view of 
the premises by the lessor, should be found 
wanting, of which notice should be given. 
By a lease, dated the 15th of June, 1830, 
the plaintiff demised the premises to the 
defendant for the residue of the term, want- 
ing ten days, containing covenants, with 
the exception of a stipulation as to painting 
the outside wood-work, in precisely the 
same t«rms as those contained in the ori- 

Cl lease. The original lessors having 
ight an action against the plaintiff for 
breaches of the covenant to repair, he ap- 
plied to the defendant to perform the re- 
Eairs, and for instructions as to the course 
e should pursue with respect to the 



COVENANT. 

defbnoe of the ftction. The defbndantdenied 
that ahj notice to repair had been given, 
and insisted that the premises did not Re- 
quire it ; the plaintifiP thereupon offered to 
suffer judgment to go hj de&mt, which the 
defendant refused to assent to. The plain- 
tiff then gave the defendant notice, that, as 
he had denied that any notice to repair nad 
been served, and insisted that the premises 
were not out of repair, he should traverse 
the breaches of covenant assigned and try 
the question, holding the defendimt respon- 
sible for the costs. This he accordingly 
did, and the result was, that the original 
lessors recovered 68/. damages, and 58/. 12«. 
for costs, and he himself incurred costs 
amounting to 63/. 14#. Adi—Heldy that the 
plaintiff was not entitled to recover from 
the defendant the costs of defending the ac- 
tion, as they were not necessarily occasioned 
by the defendant's breach of tne covenant 
to repair. HM^ also, that although the 
covenants contained in the sub-lease were 
(with the exception of that relating to the 
painting) the same in words as those con- 
tained in the original lease, they were in 
effect substantially different^ the periods at 
which the leases were granted being diffe- 
rent. Sembkj that the plaintiff ought to 
have paid the amount of the dilapidations 
into court, instead of defending the action. 
Walker v. HaUon^ x. 249 

[iVeo/e V. Wylliet 3 B. & C. 331, which was 
doubted in Peniey y. Watt$t vii. 610, 611, may 
be considered.'as OTerroled; seez. 258. In Short 
Y.Kalloway, 11 Ad.&EU.31, it is laid down 
as a principle, *' that no person haii a right to 
inflame his own acooant against another, by in- 
curring additional eipense, in the unrighteous 
resistance to an action he cannot defend. ] 

Measure of Damagei in AcHon hy Surety 
against Principal.'y^, The plaintiff and 
defendant being jomt makers of a promis- 
sory note, the defendant as principal and 
the plaintiff as his surety, tne defendunt 
covenanted with the plaintiff to pay the 
amount to the payee of the note on a given 
day, but made default: — Held^ in aU action 
upon this covenant, that the plaintiff was 
entitled, though he had not paid the note, 
to recover the full amount of it by way of 
damages. Loosemore v. Ettdfard, ix. 656 

ISee supra, Bono, I. 6.] 

Right to Interest apon Railway Dthen* 
turee as Damagesjy-A. The Great Wes- 
tern Railway Company granted to the 
plaintifis debenture bonds in the follow- 
ing form: — ** By virtue of an act passed 
&c., we, the Great Western Railway Com-> 
pany, in consideration of 1000/. to us 
paid by T. P. and W. G., do assign 
to the said T. F. and W. G. the said un- 
dertaking, and all future callsi and all 
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COVENANT (TO STAND SEISED). 

the estate, right, title, and interest of the 
said company, in and to the same, to 
hold unto the said T. P. and W.G., until 
the said sum of 1000/., together with all 
interest for the same, i^r the rate of 5/. 
per cent.,parable as hereinnfter mentioned, 
shall be fully paid and satiftfied $ and it is 
hereby stipulated that the said principal 
sum of 1000/. shall be repayable and repaid 
on the 13th of January, 1844, and that in 
the meantime the said company shall, in 
respect of interest as aforesaid on the said 
principal sum, pay to the bearer of the 
coupons or the mterest warrants the se- 
veral sums mentioned in such warranto 
respectively, at the times specified therein.'' 
In January, 1844, the previous interest 
having been duly paid, the lAst of the cou- 
pons or interest-warrants was presented, 
and the interest paid to the plidntiffa ; but 
the company dia not then pa^ the princi- 
pal, or give notice to the plaintiffs that they 
were ready to pay it : — neldy that the plain- 
tiffs were entitled, in an action of covenant, 
to recover interest, from the 1/Jth January, 
1844, to the time of the payment of the 
principal. Price v. Ths Ureat Western 
KaiUoay Oompat^p xvi. 244 



COVENANT (TO STAND SEISED.) 

1, To constitute a covenant to stand 
seised, it is necessary that there be a deed; 
words sufficient to make a covenant ; that 
the grantor must be actually seised at the 
time ; that his intent be plain to raise the 
use ; and that there be a proper considera- 
tion to raise the use. Per Cur. in Doe d. 
Leufis V. Daviesy ii. 616; citing Eoe v. Tran-- 
marr WiOes, 673, 682. 

2. Ejectment. One A. D. L. being seised 
of a part of certain lands, and one A. L.^ 
her daughter, seised of another part, exe- 
cuted a deed of settlement, previous to the 
marriage of A. L., the daughter, With R* 
D., dated November l/(th, 1822, by which, 
after reciting that A.D. L. and A. L. were re- 
spectively entitled to several parts of the pre- 
mises and that a marriage was intended to 
be had between R.D. and A*L«, it was wit- 
nessed, that, in conmderation of 2/« to the 
said A. D. L. paid by the said R. D., and 
for and in consideration of the said intended 
marriage, and also in consideration of lOt. 
to each of them, the said A. D. L. and A. 
L., by L. L. and D. D., in hand paid, they, 
the said A. D. L. and A. L., and each of 
them, did grant, bargain, sell, alien, enfeoff, 
and confirm unto the said L. L. and D. D*, 
their heirs and assigns, Tthe premises in 
question), to hold unto tnem, the said L. 
L. and D. D., their heirs and assigns, upon 
the tnuto thereinafter mentioned, via. to 
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the use of the luiid R. D. and his assiffns 
for llfcy with divers remainders over. The 
indenture was duly executed by A. D. L., 
A. L., and B. D., and the' marriage took ef- 
fect soon after tne execution of the deed ; 
and R. D. had possession of the premises 
up to the time of the trial, in July, 1836. 
llie deed had indorsed upon it a memo- 
randum of livery of seisin, but no names 
were subscribed to it, nor was any direct evi- 
dence given of livery of seisin having been 
made, nor was it shewn that L. L. and D. 
D. ^the trustees) were in any way related 
to tne settlors. A. D. L. died in 1831, and 
A. L. in lSQ5:—ffeldy that this deed ope- 
rated as a covenant to stand seised, and that 
a good use passed to R. D.^ the husband. 
Ihe d. Lewis v. DavUif ii. 503 



COVENTRY. 

See, as to charters and boundaries of the 
city of Coventry, Ma^ot^ S^c. of Coventry 
T. I^thaU, X. 773 

CRIMINAL CONVERSATION. 

A Valid Marriage must he Proved,"]— 
The plidntiff, in an action of crim. con., is 
bound to prove a marriage valid in all re- 
spects; and it is not sufficient prirn^ &cie evi- 
dence, on his part, to shew tnat he and his 
alleged wife went through a religious cere- 
mony with the bona fiide intention of therebv 
contracting a valid marriage, and afterwards 
lived togemer as man and wife, in the belief 
that they had thereby contnMsted a valid 
marriage, if in law such marriage was not 
valid. A marriage between English sub- 
jects, celebrated according to the ntes of the 
Church of England, but not in the presence 
of a priest in holy orders, is invalid at the 
common law. Catnerwood v. (kuloHy xiii. 261 

[See Reg. v. Miliii, 10 CL & fin. 534.] 



CUSTOM. 

See Landlosd AimTsKAirT, H.-^Lohdoit. — 

Manor. 

R^ticatioH de Injurid is aood.'] — In tres- 
pass for takine chattels, if the defendant 
justifies the seizure under a heriot custom, 
the plaintiff ma^ reply de injurid absque 
tali causa. And if tiiere are several pleas 
claiming several heriots in respect of oiffe- 
rent tenements, one replication de izgurid 
will suffice. Price v. Wbodhouse, xiv. 1 



CUSTOMS ACTS. 

See ExcHvquRB. — Excise. — Irvobmation* 

Duty Aeentes upon the Importation*']-^!. 
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The importer of roods from a foreign coun- 
try is liable, on tne imvortationy to the du- 
ties of customs payable thereon ; and this 
liability is not afiected by the Warehous- 
ing Act, 3 & 4 Will. 4, c. 67, the effect of 
which is only to give the merchant, in the 
case of goods warehoused under it, time for 
payment of the duties until the goods are 
entered for home consumption. And, if 
the merchant have obtained the goods from 
a bonded warehouse, without making any 
entry for home consumption, and without 
the duties having been paid, he is liable to 
an information of debt for the duties ; and 
it is no answer to it^ that a custom-house, 
agent, employed by him to make the entry 
and pay the duties, miBappropriated the 
money and fraudulently obtamed the goods. 
Attom^'Oeneral v. Ansted^ xS. 620 

Landina iy Bill of Sight.y^2. Where 
customable goods are landed by bill of 
sight, under the 3 & 4 Will. 4, c. 62, s. 24, 
and are afterwards removed without pay- 
ment of duties and without a perfect entry 
having been made of them, pursuant to 
that statute, they are in the situation, 
for all purposes, of goods illegally unship- 
ped ; and all persons who assist in removing 
or harbouring them, knowing due entry not 
to have been made, are liable to the penalties 
imposed by the 3 & 4 Will. 4, c. 63, s. 44. 
2^ Attonuy-General v. Hurel^ xi. 685 

LiahUity of Partners for Act of Clerk.] 
— 3. An mformation for penalties, under 
the 3 & 4 Will. 4, c. 63, s. 44, charged the 
defendant with being concerned in the un- 
shipping of goods, the duties on which 
had not been paid ; with knowingly har- 
bouring goods imported and iUe^ly un- 
shippea without payment of duties, and 
witn other oflPences under that section. It 
appeared, at the trial, that a practice had 
prevailed at the Custom-house of allow- 
ing the owners of imported goods to take 
them away without payment of the duty 
at the time, an entry of them having been 
previously made in a book kept by the offi- 
cers, and that the fraud complained of had 
been effected by a clerk of the defendant 
removing some of the leaves from the Cus- 
tom-house book and substituting others, 
containing false entries of the Quantity of 
goods imported. There was no direct proof 
that this fact was known to the defendant, 
but he derived benefit from the fraudulent 
transaction : — Held^ that, under these cir- 
cumstances, the jury might infer that the 
defendant was privy to the fraud. The 
44th sect, of the 3 & 4 Will. 4, c. 63, enacts, 
that ^* everv person who shall be concerned 
in the unshipping of goods, the duties for 
which hare not been paid, &c., dhall for- 
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feit either the treble value thereof, or be 
liable to the penalty of 100/. The defend- 
ant and his partner having been severally 
convicted of the same offences : — Held^ that 
each was liable to the penalties imposed by 
the act. Begina v. Dean, xii. 39 

Jurisdicticn over Offence CommUted in 
Ireland.'^ — 4. In the beginning of 1832, A., 
then residing in England, entered into ar- 
rangements with B., for procuring a vessel 
for the purpose of smuggling tobacco into 
Ireland. The vessel was accordingly hired 
by them and proceeded on her voyage in 
June, 1832 ; and, having taken on board a 
car^ of tobacco in the Flushing Roads, 
arrived and was unshipped at Cork on the 
28th of July, 1833, without payment of 
the duties. An information was filed 
against A., on the 19th of July, 1836, 
founded on the 6 Geo. 4, c. 106, s. 45. A. 
was not proved to have taken any part in 
the transaction, further than above stated; 
— Heldj that he was not triable on this in- 
formation in England. AUome/'Chneral 
v. Renifecky ii. 715 

Liability for being Concerned in Unship* 
ping Goods. — 5. A., in England, concerted 
with M. a plan for smugghng tobacco into 
Ireland ; in performance of such concerted 
i)lan, he took on board his vessel, on the 
nigh seas, from a cutter despatched from 
Flushing for the purpose, a cargo of to- 
bacco in illegal packages, sailed with it to 
Neath, in Glamorgansiiire, there took on 
board a quantity of culm, in order to 
conceal the tobacco, and sailed thence to 
Youghal, in Ireland, where he landed the to- 
bacco : — Heldy that A. was properlv triable 
in England, as having in England assisted 
and been concerned in an illegal unship- 
ping of prohibited goods within the statute, 
viz. the transhipment of them from the 
foreign vessel to nis own. Attomey-Chne'- 
ral V. Can, iii. 7 

Construction of Statutes as to Bonds. — 
6. Licenses, granted by the commissioners 
of customs to custom-house agents, under 
6 Geo. 4, c. 107, 8. 139, and bonds taken for 
the faithful performance of their duties, are 
continued in force by the 3^4 Will. 4, c. 
53, s. 144, notwithstanding the repeal of the 
former act by the 3 & 4 Will. 4, c. 50. Rex 
y. Atkins, ii. 289 

Capias may Issue before Information,'] 
—7. A defendant, arrested by a capias, 
under the stat. 3 & 4 Will. 4, c. 53, s. 95, 
for an oflPence against the Customs Acts, is 
not entitled to be discharged out of custody, 
on the ground that no information was 
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filed before the issuing of the capias. At" 
tomey'General v. Reufy, xii. 217 

Construction of ReeognizaneeJl—^, The 
condition of a recognizance to pay the seiz- 
ing officer the costs occasioned by a claim, 
is broken by the non-pavment to the seiz- 
ing officer of the general costa of resisting 
the claim, though such costs are not in- 
curred personal^ by the seizing officer. 
Rex V. Bullock, i. 726 



DAMAGES. 

See Bankruptcy, III. 17.— Bonn, I. 6. — 
Contract. — Covenant, II. 2, 5, V. — In- 

TBRBST. — LiSEL. — MiNES, 5. — SeVSRaL 

Counts, 9. — Trespass, III. — Vendor 
AND Purchaser. 

Principle as to Liquidated Damages or 
Pendltf.\ — 1. The Courto have held, 
that, in some cases, the words *' liqui- 
dated damages" are not to be taken accord- 
ing to their obvious meaning ; but those 
cases are all where the doing, or omitting 
to do, several things of various degrees of 
importance is secured by the sum named, 
and, notwithstanding the language used, 
it is plain from the whole instrument that 
the real intention was different. Per Cur., 
Price V. Green, xvi. 354 

Penalty,'] — 2. The plaintiff and defend- 
ant entered into an agreement for the pur- 
chase by the defendant of the plaintiff's 
goodwill, stock, tenant-right, &c. It was 
stipulated by the agreement that the plain- 
tiff should give possession on a certain day, 
and in the meantime should pay the rates 
and taxes, and keep the defendant indem- 
nified therefrom ; and the defendant agreed 
to pav 100/. for the tenant-right, and take 
the fixtures at a valuation, and pay all 
rents, rates, taxes, &c., and to indemnify 
the plaintiff from the same ; and, lastly, 
the parties mutually bound themselves, the 
one to the other, in the sum of 100/., as 
settled and liquidated damages, to be paid 
and forfeited, without any deduction, by 
such of them as should make default in 
the premises unto the other of them requir- 
ing the same : — Held, that the sum of 100/. 
was a penalty only, and not recoverable, as 
liquidated damages, for the breach of any 
of the stipulations. Homer v. Flintoff^ 

ix. 678 

Liquidated Damages,"] — 3. By deed, re- 
citing that A. & B. carried on business as 
petfumers, in partnership, and that it had 
been agreed between them that B., in con- 
sideration of 2110/., should assign to A. 
his moiety of the goodwill, stock in trade, 
&c. of the co-partnership, B., In consi- 
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DEBT- 



deration thereof, corenanted that he would 
not during his life carry on the trade of a 
perfumer within the cities of London and 
Westminster^ or within the distance of 
600 miles from the same respectively ; and, 
for the observance of this covenant, he 
hound himself to A., his executors, &c., in 
the sum of 60001., by way of liquidated 
damages, and not of penalty : — Htiiy in the 
Excheouer Chamber, (afiirming the judg- 
ment ot the Court of £xche<|uer, xiii. 695}, 
that thb covenant was divisible and was 
ffood, 80 fJEir as it related to the cities of 
Ix>ndon and Westminster, though void as to 
the 600 miles ; that a breach that B. carried 
on the trade in the City of London, was 
^ood ; and that A. was entitled to recover, 
m respect of such breach, the whole sum 
of 6000/. Price v. Grten, xvi. 346 

[Aec» OalHoorthy v. Strutt, 1 Exch. 659.] 

Ultimate Loss to Bankrupts Eitate is 
not the Onfy Criterion.'] — 4. A. paid to a 
hanking company a sum of money for the 
specific purpose of providing for a bill of 
exchange for that amount, drawn by A. 
upon the company's London bankers. A. 
was at that time indebted in a laiger 
amount to the company, who, instead of 
applying the money according to his in- 
structions, placed it to the credit of his ac- 
count with them. The bill was refused 
acceptance, and, while it remained unpaid 
in tne hands of the holder, A. became 
bankrupt : — Heldy that his assignees were 
entitled to recover from the company, in a 
special action of assumpsit, the whole 
amount of the bill. Hill y. Smith, xii. 618 

[See also Alder v. Keighley, xv. 117.] 

Reduction of Damages — Cross Action.'] — 
6. In all actions for goods sold and deliver- 
ed with a warranty, or for work and la- 
bour, as well as in actions for goods agreed 
to be supplied according to a contract it is 
competent for the defendant to shew how 
mucn less the subject-matter of the action 
was worth by I'eason of the breach of the 
contract ; and, to the extent that he obtains 
or is capable of obtaining an abatement of 

Slice on that account, he must be consi- 
ered as having received satisfaction for 
the breach of contract, and is precluded 
from recovering in another action to that 
extent, but no more. Mondel v. Steel, 

viii. 868 

Distress."] — 6. Where privileged TOods 
are, amongst other things, distrainea, (as 
looms in work, there being sufficient with- 
out them to satisfy the rent), and the te- 
nant pays the amount of the rent and the 
costs of distress, upon which the distress is 
withdrawn altogether, the tenant is enti- 
iledy in an action of trespass^ to recover 
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only the actual damage sustained by the 
takinff of those particular goods, and not 
the whole amount paid by him. Ilarvey 
V. Poeock, xi. 740 

In TVowr.]— 7. Where a bill for 1600/. 
was deposited by the bankrupt with the 
defendant, who was guilty of a conversion 
thereof, the 1600/. was held to be the 
measure of damages in an action by the 
assignees, although only 800/. remained 
due upon the bill. Alsager v. Close, x. 676 

8. In case for damage to a ship, by col- 
lision, the damages are the necessary con- 
sequences of the mischief, that is, what a 
reasonable man would do under similar cir- 
cumstances. Per Parke, B., Tindall v. 
Be^l, xi. 232 



DATE. 
See Post-Office. — ^Time. 

Presumptum."] — 1. The general rule is, 
that documents will be presumed to have 
been made on the day they bear date, as 
an account or bill of exchange. Sinclair 
V. Baoffoley, i v. 31 2, 31 8 

Or letter, OoodtitU d. Baker v. Milium, 
il. 863 ; but documents put in by assignees 
to support a fiat are excepted. ( Wright v. 
Lainson, ii. 739, see iv.318.) 

Amendment.] — 2. The date of a writ of 
Summons in a writ of trial is conclusive ; 
but if wrongly inserted, the Court will set 
aside the trial and amend the writ. Whip- 
ple v. MauU^f i. 432 



DEATH (PRESUMPTION OF.) 

When a party has been absent seven 
years without having been heard of, the 

Sresumntion of law then arises that he is 
ead ; but there i^ no legal presumption 
as to the time of his death. Nepean v. Doe 
d. KnighJt, ii. 894 

[In the Exchequer Chamber, affirming the doc- 
trine kid down in Doe v. Nepean^ 5 B. & Add. 
93. But according to Watson v. England^ 14 
Sim. 28, the old Uvr, relating to the presumptbn 
of death, is daily becoming more and more un- 
tenable, in consequence of the increased facility 
of traTelling.] 



DEBT. 
See Bond. — General Issue, I. — Goons 

SOLU AND DeUVBBBD. — PaTXEMT INTO 

Court. — Tithes. 



I. Where Maintainable. 
II. Where not Maintainable. 
III. Pleadings. 
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DEBT, 



I. WhEBS MAINTAIirABLX. 

1. Debt lies on an absolute covenant by 
A. to pay, on a certain day, a sum certain, 
due from B. on mortgage. Evans v. Jones^ 

y.295 

Concurrent Power of DisireWf'] — 2, Debt 
will lie for duties payable under Canal 
Act, although there is also power to detain 
and sell the vessel and goods. Chody r. 
Pmnjf^ ix. 686 

3. Debt is maintainable on a bill of ex- 
change by indorsee a^ninst his immediate 
indozaer, Watkint y^Wdke^ vii. 488 

^ OnJudgmentofCoiimtyCowrt,'] — 4. Anao« 
tion of debt lies upon a judgment of a coun- 
ty court; and the declaration need not 
state that the defendant resided within the 

i'urisdiction of the county court, or was 
iable to be summoned to that court for 
the debt; it is enough to state that the 
plaintiff leyied his plaint in the county 
court for a cause of action arising within 
its j arisdiction. WilUami v. JoneSy xiii, 628 

On Bye^law,'] — 6. Debt will lie at com- 
mon law, upon a bye-law of a corporation, 
by the parties to whom pecuniary benefits 
are granted by it Hopkins v. MayoTy S^e, 
of Swansea, iv. 621 , 644 

[Bat the court of error doubted on this point, 
upholding the judgment on another grpund: 
▼ui. 901.] 



II. Where vcn Maimtainablb. 

Will not lie hy Remote Indof*see against 
Drawer,"] — ^1, Where the drawer of a bill 
indorses it in blank and delivers it to A., 
who passes it without a fresh indorsement 
to B., B. cannot maintain an action of debt 
on it against the drawer. Lewin v. Ed- 
vfardsy ix. 720 

Win not lie for Annuity issuing onA ^ 
Land*] — 2. Lands were enfeoffed to R. H. 
and the defendant, to the use, intent, and 
purpose that the plaintiff, his heirs and as- 
signs, for ever, should receive and take out 
of the lands the yearly sum of 68/., payable 
half-yearly ; and the defendant covenanted 
with the plaintiff that R. H. and the de- 
fendants, meir executors, &c., or some or 
one of them, would pay or cause to be paid 
to the plaintiff, his neirs and assigns, the 
said yearly rent, at the terms appointed 
for payment thereof: — Held, that tne plain- 
tiff could not sue the defendant in deot for 
arrears of the annuity. Randall v. Rigly, 

iv.l30 

Not for a Payment Oharyed upon Land 
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fy fFtff.j—d. A testator deyiaed lands in 
m, after the determination of certain life 
estates, to A., B., and C, as tenants in com- 
mon, subject to and charged with the pay- 
ment of 200/., which he thereby bequeathed 
to, and to be equally divided amons, the 
children of his niece. A. and B., during 
the life of one of the tenants for life, granted 
theirreversion, in twoundivided third parts 
of the lands, to mortgagees for 500 years :— * 
Held, that an action of debt could not be 
maintained against the termors for a share 
of the 200/, so bequeathed. BraUhwaUe v. 
Skinner, v. 313 

[Lord HoWs dietum in JEmpm- v. Jon^, 8alk. 
415, as to actions for rights conferred bjr statute, 
commented upon and explained, 320, 327. Su« 
pra, Action, I. 6.] 



On Cb/2a«0ra/ Cbomafi;.l--4. Debt. The 
declaration stated, that, by an indenture 
made between J. H. of the first part, G. 
M., the defendant, of the second part, W. 

A. the elder of the third part, W. A. 
the younger of the fourth part, and the 
plaintiff of the fifth part, the defendant 
covenanted with theplaintiff that the de- 
fendant, the said J. BT., W« A., and G. M., 
their heirs, executors, and administrators, 
or some or one of them, should or would 
pay or cause to be paid unto the plaintiff, 
nis executors, &c., 8000/.: — Held, that this 
was a collateral covenant, and that the ac- 
tion for the recovery of the money ought 
to be in covenant ana not in debt. Harri" 
son V. Matthews, x, 768 

[On the ground that it was a oorenant that 
defendant, or J. H., should pay. But see per 
Patteson, J., that a covenant by A., that he or 

B. would pay, is not equivalent to a covenant to 
pay, if B. does not. Addison v. Oibaon, 10 Q. B. 
Ill ; and see Whiter. Handeoeh, 2 C. B. 830.] 



III. Plbadikos. 

See General Issue, I. 

Nil dOet.!—!. NU debet is still nlead- 
able to penal actions, within the 21 Jac. 1, 
c. 4, as for not setting out tithes, under 
Stat. 2 & 3 £dw. 6, 1413. The 21 Jac. 1, 
c. 4, s. 4, applies to penal actions given by 
subsequent statutes. Earl Spencer y.Swan^ 
nell, iii. 154 

and Jones v. Williams, iv. 375 

General /«m«.]— 2. The general issue, 
not eoilty, is pleadable in a penal action 
for double value, under 11 Geo. 2, c. 10, 
s. 4, and puts all the fiicts in issue. Jones 
v. Williams, iv. 376 

Plea of Pe^msm.'y^, In debt, a plea of 
payment of a sum of money, in satisiaction 
of all the cauaes of action in tha declara* 
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Hon mantioiied, is an answer as well io the 
damages as to the debt. Trii$<m ▼. J?ar- 
ringUm^ xvi. 61 

[The damagM may be lubttantial, tee Henry 
▼. Barl, yiii. 233 ; but, upon a plea of payment 
in satiafaction of tiie debt and damages to an ac- 
tion upon a bill, the plaintiff is not entitled to 
nominal damages because the money was paid 
after the bill was due. Beautiumt ▼• Ureathead, 
2 C. B. 494.] 



must be varied to meet the cese. Low0 ▼. 
Steek, XY. 380 



Plea ofPiwmem to Part.'y-A. To an ac- 
tion of debt 6r goods sold, &c.y the defend- 
ant pleaded, except as to 6/, lOf . 8df., nnn- 
anam indebitatus ; and as to that sum, that 
lie plaintiflF ought not farther to maintain 
his action, because, he says, that, after the 
causes of action in the declaration men- 
tioned accrued to the plaintiff, and after 
the commencement of tne suit, ne, the de- 
fendant, paid to the plaintiff, who then ac- 
cepted and received the same, a Isrve sum 
of money, to wiL 6L 13f . 7df., in ftill satis- 
faction and diacharge of all the eamea of 
adion, in the dedaraHon menHoned^ which 
relate to the said sum of 5/. lOtf. 3J. To this 
there was a special demurrer, aasigning for 
cause that it was not alleged that the pay- 
ment was made in satisfiiction and discharge 
of the damageg and costs sustained by rear 
son of the causes of action or the detention 
of the debt: — Held^ on special demurrer, 
that the plea beinff pleaded to a portion of 
the debt only, ana not to the damages and 
costs appertaining thereto, was^ neverthe- 
less, [a good answer to so much as it was 
pleaded to, although it was larger than noo 
cessary in the concluding part^ that not 
beinff pointed out as a ground of demurrer. 
Hela^ idso, that the plaintiff might sign 
judgment for any damage which was not 
answered by the plea. Utnrff v. Ea/rl^ 

viu. 228 

RvAe ofT. r., 1 Viet.^ as to Payment into 
Court,] — 5. To an action of debt on a pro- 
missory note for 30/. I5s, Sd,^ the defend- 
ant pleaded, except as to 21/. 9«., payment, 
and as to the 21/. df. payment of that sum 
into court, and that he never was indebted 
to the piaintiffe in a greater amount than 
the sum of 21/. 9#., in respect of the said 
sum of 21/. df., parcel &c., and that the 
plaintiffs had not sustained damage by 
reason of the detention thereof to a greater 
amount than the sum of Qd, : — Hekl^ bad, 
on special demurrer, for not beinff in com- 
pliance with the form given by the rule of 
T.T.,iyict. Bailey y. Sweeting^ xii.616 

[But see next case.] 

6. A plea of payment into court, in an 
action of debt, must be pleaded to the da- 
mages as well as to the debt ; and the form 
of ^ea, given by the rule of T. T.»l Viet., 
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De InjwriA.'] — 7. The replication de 
injurift is admissible in an action of debt 
on simple contract. Cowper v. Oarbett^ 

xiii.33 

Covemmi not to ^Siue.]— 8. A covenant not 
to sue upon a simple contract debt, for a 
limited time, is not pleadable in bar of an 
actioa for such debt« Thmbleby Y.Bar^ 
nw, iii. 210 

0. A debt of record may be discharged 
by a release under seal. Barker y.iSt.Quin' 
tin, xU. 441 



DECLARATIONS. 
8ee EviDBMON. 
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See Altkrahom.— AssioKifBMT.^BoKD.^ 
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L ExBcunox. 



Name qfParif JSSBeeiKff^.]— 1. A bond 
is not void which is in the name, whether 
such name be the first or Christian name, or 
family name, by which the narty is com- 
monly called or known, ana the plaintiff 
was tnerefore entitled to recover, where he 
brought an action against W. F. B., sued 
by the name of W, H., and it was wroved 
that he had executed the deed as W.B. 
and was known by that name. Williams 
V. Bfyant, iv- 447 

Delieery ctfter Exeaaion,']—2. There is 
no authority that shews that an instrument, 
which, when executed, is incapable of hav- 
ing any operation^ and is no deed, can be- 
come a deed, by beiu^ completed and de- 
livered by a stranger, m the absence of the 
party who executed, and unauthorized 
by instrument under seal. Hibblewhite v. 
M'Morine, vi. 216 

Transfer of Shares by Deed in Blank is 
FoidJiS. Th» Brighton RaawayAct,l 
yiot.o. oxix.s. 156, reauires the oonveyanoe 
of ahaiM to Uby writing^dnly stamped^ to 
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be under the hands and seals of both parties. 
The clause afterwards calls the instrument 
a " deed or conveyance," and a " deed of 
sale or transfer : " — Heldy that this convey- 
ance must, in order to satisfy the statute, 
be by deed : and therefore that an instru- 
ment of transfer of shares, executed by the 
proprietor of such shares, with the name of 
the purchaser in blank, and handed over 
by him to the plaintiff, by whom, on the 
sale of such shares to the defendant, the 
defendant's name was inserted as the pur- 
chaser, was void. Htbblewhite s.M^Mo- 
rinty vi. 200 

\Ttxt%ra T,EvarUt citecl 1 Aust. 228, OTcr- 
ruled ; but such transfer may be good by estop- 
pel, X. 574.] 

Filling fiphlahk,'] — 4. A power of attor- 
ney waa executed abroad, appointing B. the 
attorney. It was deliverea to H. B., who,' 
according to...the evidence, was the party 
meant to be i^thorii:^ by it ;' and he filled 
up the blank with lits Christian name, 
*' Henry" :—'Heldyil\at the power was not 
invalidated theret^y' Eagkton v. CruUe- 
ridaey xi. 465 

[No objection was made as to the stamp: 
p. 468.] 

Delivery as Escrow.'} — 6. It is not ne- 
cessary that the delivery of a deed, as an 
escrow, should be by express words; if, 
from the circumstances attending the exe- 
cution, it can be inferred that it was de- 
livered not to take effect as a deed until a 
certain condition were performed, it will 
operate as a delivery of an escrow only, 
Bowkery.Burdekin^ xi. 128 

Cancellation] — 6. The production of a 
bond in a cancelled state by the assignees 
of the obligor, is prim& facie evidence that 
it was cancelled by consent of the obligor. 
Alsager v. Closey x. 676 

Proof of there being an Attesting Wit- 
nessJ] — 7. Where an agreement contained 
an attestation clause, and, subjoined to it, 
the name of a person as an attesting witness, 
but the name was written in pencil, and 
not by the supposed witness, but by one of 
the parties to tne instrument : — Heldy that 
there was no prima facie evidence of there 
being an attesting witness, so as to render 
it necessary to call the supposed witness, 
and that the signatures of the parties might 
be proved by other evidence. Cussons v. 
Skinner y xi. 161 

[Supra, Attestation.] 



II. Construction. 

Falsa DemonstraHo.l — 1. A deed con- 
veyed a piece of land, forming part of a 
elose, by reference to a schedule annexed. 
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The schedule described the land in a oo^ 
lumn, headed ** No. on the plan of the Bri- 
ton Ferry Estate," as " 1636." In a second 
column, headed " Description of Pre- 
mises," as ** a small piece marked on the 
plan." In the third column, as being in 
the occupation of J. E.; and in a fourth, as 
" 34 perches." At the time of the con- 
tract, a line was drawn upon the plan, as 
the boundary line, dividing the piece, 1636, 
from the rest of the close, of which it 
formed a part. The plan was drawn to a 
scale, but, upon measurement of the land, 
was found incorrect ; and 1636 contained, 
within the line so drawn, less than thirty- 
four perches, according to the actual mea- 
surement on the plan, and twenty-seven 
perches only according to the actual mea- 
surement of the land : — Heldythai the state- 
ment that the piece of land conveyed con- 
tained thirty-four perches, was merely falsa 
demonstratio, the prior portion of the de- 
scription being suffacient to convey it, and 
that the deed passed only the portion of 
land actually marked 6f( in -the plan, -a^ 
measured by the scale. Lhfoelfyn v. The Earl 
of Jersey y xii^l83 

Estoppel hy Recital^— 2, Where a dis- 
tinct statement of a particular fact is made 
in the recital of a deed or other instrument 
under seal, and a contract is made with re- 
ference to that recital, it is not, as betwe^ 
the parties to the instrument, and in an ac- 
tion upon it, competent to the party bouncy 
to deny the recital ; and a recital in an in- 
strument not under seal may be such as to 
be conclusive to the same extent. But a 
party to an instrument is not estopped, in 
an action by another party, not founded on 
the deed, and wholly collateral to it, to dis- 
pute the facts so admitted ; but evidence of 
the circumstences, unden which such ad- 
mission was made, is receivable to show 
that the admission was inconsiderately 
made, and is not entitled to weight as a 
proof of the fact it is used to esteblish. 
Carpenter v. BuHer^ viii. 209 

[See EsTOPPKL, 2.] * 

Repugnant Execution VoidJ] — 3. A^l>e- 
ing entitled in fee- simple to freehold estates 
in the county of D., in the year 1773, mar- 
ried B,, who had freehold estetes in the 
county of M., and also in the county of D., 
including Plas Madoc, in the county of D. 
Prior to the marriage, articles were exe- 
cuted between these parties and certain 
trustees, on the 18th of October, 1773, by 
which it was stipulated, that, in^caae the 
marriage took place, A.*s estate should be 
settled, subject to a term of J^OO years; and 
B.*s estates, (notincludinsfPlas Madoc), to 
the us^of A. and B. for theif lives and the 
life of the survivor, and to the use of the 
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first and other sons of the marriage, in tail, 
&c. There were two sons of the marri^ey 
T. W. and E., and two daughters. Tne 
eldest son, T. W., having come of age, on 
the 11th and 12th of August, 1801, the pro- 
perty of A., the father, was, by lease and 
release, conyeyed to one W. for 2000 years, 
by way of mortgage, and subject to that 
term to such uses as A. and B., his wife, 
and T. W., their son, should appoint ; and, 
in de&ult, to the use of A. and JB. for their 
lives, and afterwards to such uses as A. 
should appoint, or, in default, to such uses 
as the said estates were then limited to. On 
the 1st and 2nd of April, 1802, A. and B. and 
T. W. conveyed, by lease and release, to J., 
all the estates of A. and B. and T. W. in 
the counties of M. and D.,. and certain 
tithes, theretofore the inheritance of A., in 
order to make J. tenant to the pnecipe ; 
and the recovery was to enure to such uses 
as A. and B. and T. \V. should appoint &c. 
And, in default, then to, and for, and upon 
such and the same powers, provisoes, limi- 
.tations, and> agreements, as the said here- 
ditaments and premises were and stood 11- 
•mi#ed to, immediately before the execu- 
tion of that indenture, by virtue of the ar- 
ticles of settlement of the 18th of October, 
1773, or to, or for and upon such and so 
many of them as should oe then existing, 
undetAmined, and capable of taking effect. 
Common recoveries were suffered in 1802, 
and A. died soon after : — Heldy that in de- 
•fiiult of appointment the deed of 1802, and 
recovery, aid not create any other legal li- 
mitations, and that Plas Madoc was not 
affected thereby. By deed, dated 22nd of 
December, 1809, B. and her son T. W. 
exercised the power of appointment given 
by the deed of 1802, over all the estates in 
the county of D. except Plas Madoc (which 
was stated to be thereinafter more particu- 
larly described, but was not ) . By the same 
deed, B. released all her estates (save and 
except, to hef and her asiigns. during her 
life, Plas Madoc), to J. and his heirs, to 
certain uses^ for a term of 1000 years ; and, 
subject thereto, to the use and intent that 
B. might receive an annuity of 400/., &c. ; 
and*, subject thereto, to the use of T. W., his 
heirs and assigns for ever: — Held^ that 
Plas Madoc passed under the conveyance 
from B. to T. W. in fee, subject to the 
term of* 1000 years, and that the exception 
of the life estate of B. was repugnant and 
void. Youde v. JoneSy xiii. 534 

Meanmgof Wordt—E^ent of London."] 
—4. In construing written instruments, 
the words are«to be construed according to 
their strict and* primary acceptation, unless, 
from the context of the instrument, and 
the intention of the parties to be collected 
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from it, they appear to be used in a differ- 
ent sense, or unless, in their strict sense, 
they are incapable of being carried into 
effie^t ; subject, however, to this, that the 
meaning of a particular word may be 
shewn, by parol evidence, to be different in 
some particular place, trade, or business, 
from its proper and ordinary signification. 
By articles of agreement between A., de- 
scribed as of ** Great Russell-street, Blooms- 
burv-square, in the County of Middlesex," 
of tne one part, ^d B., of &c., of the se- 
cond part, the former agreed to instruct 
the latter in the business of a surgeon-den- 
tist, for a term of four years, and it was 
stipulated that B. should not, without the 
consent of A., carry on the business of a 
surgeon-dentist *' in London, or any of the 
towns or p]aces in England or Scotland " 
* where A. may have been practising before 
the expiration of the said ^. term: — Heldy 
that in its strict aifi.propeV meaning, the 
word " London " meant the City of Lon- 
don, in which sense Jll^ought to he under- 
stood, as there was nothing in the context 
to prevent its being construed in its proper 
sense ; and that a statement in the case, 
that ** London *' had a popular and collo- 
quial sense, in which Great Russell- street 
would be understood to be within its 
limits, was not sufficient for the purpose of 
causing a different construction to be put 
upon that word in the instrument. Mai- 
Ian V. May, xiii. 511 

Grant and not Reservation.] — 5. By a 
deed A. and B. conveyed to D. and his heirs 
certain lands, excepting and reservina to A., 
B., and C, their heirs and assigns, liberty to 
come into and upon the lands, and there to 
hawk, hunt, fisn, and fowl : — Heldy that 
this was not in law a reservatUmy properly 
so called, but a new erant by D. (who ex- 
ecuted the deed) of the liberty therein 
mentioned ; and, therefore, that it might 
enure in favour of C. and his heirs, al- 
though he was not a party to the deed. 
Wiaiham v. Hawkery vii. 63 

Effect of disqualifying Clau^.] — 6. A 
deed, constituting a banking co-partner- 
ship, contained a stipulation, that, if any of 
the public officers should become bankrupt, 
he should be disqualified, and his office 
become vacant : — Heldy that the true con- 
struction of the clause was not that the 
party should cease to be a public officer ab- 
solutely, but at the election of the com- 
pany. Steward v. Dunny xii. 655 

\8ee Public Company, 3, as to disqualifica- 
tion by being interested in contracts.] 



III. Pleadings. 

Ruk as to Profsrt.] — 1. The general rule 
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on the sabject ofprofert is that laid down 
in Dangerfield v. Thomas, 9 Ad. & Ell. 292, 
viz. that a party is not required to make a 
profert of an instrument, to the possession 
of which he is not entitled. The only ex- 
ceptions to that general rule are, where the 
party pleading acts as servant to another, 
or where there is a privity of interest be- 
tween them. Bain v. Cooper^ viii. 7^3 

2. In pleading a conveyance by lease and 
release, profert must be made of the release. 
Jenkin v. Peaee, vi. 722 

[In the jadgment, the principle of the excep- 
tions as to profert is explained.] 

3. Where the defendant, a surety by 
deed-poll, guaranteed to the plaintiff the 
payment of a sum of money : — Heldy in 
an action on the guarantee, that the de- 
fendant might {)lead an indenture of release 
from the plaintiff to his principal without 
making profert of the indenture. Bain v. 
Cooper^ viii. 761 



Inst^ffMeni Excuse."] — 4. When the pro- 
fert of a deed is requisite, it is not sufficient 
to allege as an excuse " that the deed was 
delivered to the opposite party." Wallis 
v. Harrison^ iv. 538 

5. The plaintiff alleged as an excuse for 
not making profert of a deed, that it was 
in the possession of certain persons, to wit, 
J. B. H. and T. H., who before and at the 
time of the commencement of the suit, 
and thence hitherto, have held, and still 
hold, the same by agreement, theretofore in 
that behalf made between the plaintiff and 
defendant : — Held, that this was not a suf- 
ficient excuse for not making profert, as it 
did not allege that the party who had pos- 
session of the deed relused to produce it. 
HUl V. Marsdm, vi. 718 

6. It is not a sufficient excuse for the 
want of profert <rf a deed, — under which the 
party pleading it claims a benefit, e. g. 
an assignment by him to trustees for the 
benefit of creditors, with a provision that 
he should be released from his debts on 
payment of a certain composition, — that 
there was but one part of the deed exe- 
cuted, and that the same did not belong to 
the defendant (the party pleading it) ; that 
he had no right to the same, nor had the 
custody of, or any power or control over 
it, and was nnable to procure the posses- 
sion, power, or control over it ; that it 
always had been in the possession of the 
trustees, who refused to permit the defend- 
ant to have the possession thereof, or to 
bring it into court. Hodgson v. War- 
den, xiii. 22 

Oyer.'] — ^7* Semble, it is not necessary to 
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set out on <r^er a plan referred to in an in- 
denture. JNetoton V. Wilmot, viii. 711 
[As an illastration of the difference between 
setting out a deed on oyer and in hsec verba, 
see Trott v. Smith, x. 454 and xii. 688.] 

Operation under Statute of Uses.'] — 8. A 
deea, which may operate either at common 
law or under the Statute of Uses, cannot, 
in pleading, be relied on as operating under 
the statute, unless an election that it shall 
so operate is expressly averred ; and qucere, 
whether an entry under such a deed is not 
conclusive of an election that it shall 
operate at common law. . Haigh v. Jag- 
gar, xvi. 525 

Effect ofNon est Factum,] — ^9. To a plea 
of a release by the plaintiffs of a co-con- 
tractor with the defendants, the plaintiffs 
replied, non est factum, to which the de- 
fendants rejoined, ''that the said deed is 
the deed of the plaintiffs,'* on which issue 
was joined. Semble, that this issue would 
be supported by the production of the re- 
lease in a cancelled state, it having been 
cancelled by the releasee after the plea was 
pleaded, but before the issue joined. Todd 
V. Emly, xi. 1 

[5ee supra, Alteration. — Bond, II, 5. — 
Covenant, II, 13.] 

Deed not Indenture.] — 10. To a declara- 
tion in debt for nonpayment of money, 
pursuant to a covenant in a deed of ap- 
prenticeship, (so describing the instrument 
throughout the declaration), the defendant 
pleaded that *' the said indenture, in the de- 
claration mentioned, is not his deed." On 
special demurrer to the plea, the Court re- 
fused to set aside the demurrer as frivolous, 
and intimated their opinion that the plea 
was bad. Bird v. Holman, ix. 761 



DE INJURIA. 
See pLBADiyo, VII. 

DEMURRER. 

See Abatekent, II, 14. 

Should not be overruled because too large."] 
— 1. Where several breaches are assigned in 
a declaration, to the whole of which there 
is a demurrer, if any breach is well as- 
signed, the plaintiff is entitled to judgment 
as to that breach, and the defendant is not 
entitled to judgment, on the ground that 
the demurrer is too large. The Court will 
give judgment on the whole of the record, 
acconiing to the truth. Slade v. Hawley, 

xiii. 757 
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[Adopting the law ts laid down by Mamniingt 
Seijt., in Hinde ▼. Gray, 1 M. & G. 201, n. See 
Briscoe ▼. Hill, x. 735. Aee. per PaUe$on, J., 
reaies ▼. Tearle, 6 Q. B. 285.] 

2. Where there is a demurrer to a plead- 
ing, and the party joining in demurrer 
does not state in the margin of his de- 
murrer book any objection to a former 
pleading, sembie^ that he is not entitled 
to object to its sufficiency on the argament, 
especially where it is only cause of special 
demurrer. Parker y.RiU^y iii. 280 

3. Where, upon demurrer to a plea, the 
defendant objects that the declaration is 
bad, if it appears that there is any matter 
in the declaration which is good on general 
demurrer, and is sufficient to sustain the 
action, the plaintiff is entitled to lud^ent ; 
since the case must be considered as if there 
were a general demurrer to the whole de- 
claration, which would in such case be too 
large. Boydell v. Jones, iv. 446 

[See other instances of demnrrers being too 
large : Price ▼. Wiliianu, i. 6 ; Teagtte y. 
MorsCf ii. 599 ; Harris t. Ryding, ▼. 73 ; Par- 
rei Natfiyation Company y. Stower, y\, 564.] 



Joinder in, cannot be compelled,]— 4. The 
Court cannot compel a party to join in de- 
murrer before the time allowed by R. G., 
H. T., 4 Will. 4, s. S, although the plead- 
ing demurred to be clearly frivolous^ and 
for delay. HM y.Pcpplewelly v. 341 

Judgment upon striking out,] — 5. On a rule 
for striking out a demurrer, under Reg. Gen.t 
Hil.y 4 WUl. 4» r. 2, the Court set it aside^ 
and stmck ^ut the pleadings connected 
with it, the defendant to pay plaintiff's 
costs of preparing for trial and attending to 
try the cause, and of the application to set 
aside the demurrer, and taKe short notice 
of trial, or judgment to be for plaintiff on 
the whole record. Tucker v. Bamesley^ 

xvi. 64 

[The power to strike out pleadings is part o( 
the general jarisdiction of the Court : Lane t. 
Bidley, 12 Jar. 44.] 

Points,] — 6. If a special demurrer be 
delivered without a marginal note of the 
matter intended to be argued, the Court 
will set it aside. But it is sufficient if it 
state that the points intended to be argued 
are those stated in the demurrer itself. 
Lindus r, Pound, ii. 240 

[In De Woff t. Sevan, xiii. 160, 168, the 
Court held that no objection could be taken npon 
demurrer for duplicity or multifariousness which 
was not specially stated.] 

7. Where a party demurs specially to 

sereral pleas, &c. on the same grounds, the 

causes of demurrer to aU after the first are 

sufficiently stated by saying that the plea, 
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&c. is insufficient ^' for the like causes and 
grounds of objection which have been taken 

to the said plea." Braham v. Wat- 

kins, xvi. 77 

Withdrawal of ' Demurrer.'] — 8. Where 
on demurrer to a declaration the plaintiff 
amends on payment of the costs of the de- 
murrer, which the defendant receives, that 
is equivalent to a withdrawal of the de- 
murrer, and entitles the defendant to time 
to plead de novo. Smith v. Heam, xii. 715 

Amendment,'] — 9. After a verdict on issues 
in fact, the Court cannot amend upon de- 
murrer. CruckneU v. Trueman, ix. 684 

Computation of Time for Delivery of Paper 
Books,] — 10. In the construction of the rule 
for the delivery of paper books to the 
judges before argument, Sunday is to be 
counted as one of the four days between 
the delivery of paper books and the day 
of argument, except it is the last day. 
Hodgins v. Hancock, xiv. 120 

Eight tohegin,]—!!. Where the defend- 
ant demurs to one count of a declaration, 
and the plaintiff demurs to a plea to the 
other counts, the plaintiff, on the argu- 
ment of the demurrers, is entitled to begin. 
Williams v. Jarman, xiii. 1 28 

[But, contrii, Falmouth (Earl) v. Thomas, 
3 Tyr. 26 ; and Hilton v. Lord Granville, 
5 Q. B. 701, where the Court held, that the 
party first demurring is entitled to begin.] 



DEPOSITIONS. 

See Bakkruptct, VI, 2, 3, 6. — Eject- 
ment, 1, 1 . 

Under 7 Geo. 4, c. 64.]— The rule, that 
a written deposition, taken before a magis- 
trate, under 7 Geo. 4, c. 64, s. 3, is the best 
evidence of the statement of the witness, 
is not confined to the proceeding in which 
the deposition is taken, but extends to all 
proceedings, civil as well as criminal, in 
which it is sought to adduce the statement 
of the witness in evidence. Leaeh v. Simp- 
son, v. 309 

[See now the requisites for depositions, 11 & 
12 Vict. c. 42, s. 17.] 



DERELICT. 

See Salvage. 



DETINUE. 

II 

See Lien. 

. Meaning <^ Detains.] — 1. Detinue. — De- 
claration alleged, that plaintiff delivered 
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certain f^aper writings, purporting to be 
scrip certificates for shares, to defendant, to 
be re-delivered, on request, after payment to 
himof acertain sum, averring that that sum 
was paid to defendant. Breach, that de- 
fendant hath not delivered the paper writ- 
ings, though requested, but ** detams " the 
same. Plea, that they were deposited with 
defendant as a pledge and security for 210/., 
advanced by him to plaintiff, and that, on 
payment of that sum, defendant tendered 
and offered to deliver up and return them 
to plaintiff, who then refused to receive 
them : — Held, on demurrer, that this plea 
was bad, for denying the detention argu- 
mentatively, and for amounting to non 
detinet. The detention complained of was 
an adverse detention, because the word 
*' detain ** in a declaration in detinue means, 
that defendant withholds the goods, and 
prevents plaintiff from having possession of 
them. The bailment stated in the declara- 
tion in detinue, whether it be general or 
special, is surplusage, and not traversable, 
tne gist of the action being the detainer of 
plaintiff's goods. Clements y, Flighty xvi. 42 
[_Aee. Whiteheads. HarrUoUf 6 Q. B. 423.] 

Non-retum is Detention.'] — 2. Under the 
plea of non detinet, the plaintiff is entitled 
to a verdict on proof that the defendant has 
not returned the chattel to the plaintiff on 
demand, having previously delivered it, 
under a sopposea contract of sale, to a 
third party. Jones v. Dowky ix. 19 

Non Detinet^l—Q. The plea of non de- 
tinet merely nuts in issue the facts of de- 
tention. If the defence be that the plain- 
tiff was not possessed of the goods, or that 
the defendant was justified in detaining 
them, such a defence ought to be specially 
pleaded. Richards v. Frankum^ vi. 420 

Tenant^ in Common should be pleaded.']-— 
4. In detinue the defendant cannot, under 
the pleas of non detinet and not possessed, 
shew that he had a common interest with 
the plaintiff in the property sought to be 
recovered; e. g. that he was tenant in 
common, such defence ought to be specially 
pleaded. Mason v. Famell, xii. 674 

ILane v. Tewson, 12 Ad. & EU. 116, n., con- 
trk. In JHrke v. Richards, 1 Car. & Mareh. 
626, the question put to the jury should hare 
been, whether there was any active deteution. — 
Per Alderson, B., Clements v. Fhght, xn. 48. 
In Bamewall v. Williams, 7 M. & G. 403, a plea 
of lien was added to pleas of non detinet and not 
poweased.] 

Plea of Aen.]—'5» In an action of de- 
tinue for certain goods, to wit, 1000 yards 
of broad cloth and two pieces of other 
cloth, the defendant, by his plea, claimed 
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a lien for fulling the cloths mentioned in 
the declaration, and it appeared at the trial 
that originally eiglit pieces had been de- 
livered, at the same time, to the defendant 
to be fulled, and that six out of the eight 
pieces had afterwards been re-delivered : — 
lleldy that the plea only extended to the 
two pieces actually detained, and that the 
defendant could not, under that plea, set 
up a claim of lien for fulling more tnan two 

Eieces, but should have asserted specifically 
is claim in respect of the eight. Coombs 
V. Noad, X. 127 



DEVISE. 

iSee Action, I, 6. — Estate. — Evidsnce, 
IV, 10.— Heir.— -Will. 

Evidence to explain.] — 1. A testator de- 
vised lands to his son, John H., for life ; 
and irom his decease to the testator's grand- 
son, John H., eldest son of the said John 
H., for life ; and on his decease to the first 
son of the bodyof his said grandson, John H., 
in tail male, with other remainders over. 
At the time of making the will the testa- 
tor's son, John H., had been twice married ; 
by his first wife he had one son, Simon ; by 
his second wife an eldest son, John, and 
other vounger children, sons and daughters : 
— Heldy that evidence of the instructions 

given b^ the testator for his will, and of his 
eclarations, was not admissible to shew 
which of these two grandsons was intended 
bv the descriptions of the will. Doe d. 
Aiscoeis v. Hiscoeks^ v. 863 

[Qtutre, whether the devise was not void for 
uncertainty? lb. The priociples upon which 
parol evidence is admissible to explain written 
instruments, are stated at length in the judg- 
ment.] 

2. A testator, by will, dated in March, 
1807, devised to trustees, (not using words 
of inheritance), all his lands in B.,on trust 
to permit his wife to enjoy them for her life, 
and, after her decease, on trust, out of the 
rents and profits, to pay his brother an an- 
nuity of 10/. for five years, if he should so 
long live. The testator then devised a 
house to John Gord, the son of George 
Grord ; another to George Gord, the son of 
George Gord ; and a third (after the ex- 
piration of certain life estates) to Creorge 
Gord, the son of Oord. He bequeathed, 
also, legacies, amounting in the whole to 
65/., to George Gord and John Gord, the 
sons of George Gord, being two of the lega- 
tees, the legacies to be paid by the trustees 
when the legatees should attain the age of 
twenty- one years ; and he appointed his 
wife sole executrix : — Heldy tnat evidence 
of the testator's declarations was admissible, 
to shew that he intended that the house 



DEVISE. 

devised to ^'Greoigey the son of Gord/' 
should go to George, the son of George 
Gord. Jleld, also, that the trustees took a 
chattel interest in the devised lands, either 
until the legacies were paid, or until the 
legatees had all attained twenty-one. Doe 
d. Chrd y. NeedSy ii. 129 

[In Lee v. Pain, 4 Hare, 251, there being no 
persona anawering to the description of '* Mrs. 
and Miss B., the widow and daughter of the late 
B.,'' a legacy in 'these words was, by evidence, 
applied to Mrs. W., the daughter of the late B., 
and her daughter, Miss W., the granddaughter of 
the late B., it being proved that the testator was 
in the habit of '* mistaking their names." See also 
pp. 249,253, Doe Y.AUen,l2 Ad. & E11.451,and 
Clayton r. Lord Nugent^ supra, xiii. 200, and 
infra, xiii. The time of the declarations being 
made does not affect their admissibility : see su- 
pra, ▼. 369, and Doe ▼. Allen, p. 455.] 

Misdescrip$i(m of Property immaterial.'] 
— 3. A testator, by his will, devised as 
follows: — ** Whereas it appears to me, that 
one part of my said freenold lands, viz. 
those lands which I hold in the parishes of 
W., B., and M., were held for a consider- 
able period of time by my father's ances- 
tors in the male line, faring the name and 
arms of D., as hereditary proprietors of the 
same, I therefore consider it just and equit- 
able that those lands should continue to be 
held, if possible, by persons of the same 
name and family. I, therefore, eive, be- 
queath, and devise the freehold lands which 
I hold in the three parishes aforesaid, to " 
&c. ; the property which the testator pos- 
sessed in the parish of M. was freehold, but 
that in the parishes of W. and B. was all 
leasehold, which he had derived from his 
father's ancestors in the male line : — Held, 
that the leashold lands in the parishes of W. 
and B. were sufficiently ascertained by the 
will, and, therefore, though incorrectly de- 
scribed as " freehold,'* passed under the de- 
vise. Doe d. Dunning v. Cranstoun, vii. 1 



Deeignatio Personoe,']—^. A testator, af- 
ter chai^ng certain lands with an annuity 
to his Wife for her life, and giving them 
successively to several persons for life, de- 
vised them as follows: — ** And, from and 
after &c., I give and devise the same, (but 
subject and charged as aforesaid), to such 
person or persons as at the time of my de- 
cease shall be the heir or heirs-at-law of 
William Hull, formerly of Fisford, Esq., 
who was formerly the owner of the said 
messuages, &c., and who devised the same 
to my nrst wife, Lydia, and which estate 
and premises descended to and became 
vested in my late son, W. G., as the only 
son and. heir-at-law of my said late wife. 
Lydia, and which said premises &c. my said 
son, W, G., devised to me in fee-simple :" — 
HMy that the words *'such person or per- 
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sons as at the time of my decease shall be 
the heir or heirs-at-law of W. H.," were 
merely a designatio personse ; and that the 
person answering tnat description took an 
estate for life only in the devised premises. 
Doe d. Same v. Garlicky xiv. 698 

Constructicn of Inconsistent Devises.'] — 5. 
A testator devised his two houses and gar- 
dens to his wife during her widowhood, and, 
after the determination of that estate, to 
the use of all and every of his child or child- 
ren by his said wife, equally to be divided 
between them, share and share alike, and, 
the lawful issue of their, or her, or his bo- 
dies or body ; and, for default of such issue, 
to the use of his nephew in fee. By a sub- 
sequent clause, he devised and bequeathed 
to his daughter F. the sum of 300/., to be 
paid when she attained twenty-one, and the 
nouse wherein she then lived, (one of those 
before devised), after her mother's decease 
or marriage ; and to his daughter R. the 
sum of 800/., to be paid when she attained 
twenty-one, and the house in the occupa- 
tion of D., (the other of those before de- 
vised), after her mother's decease or mar- 
riage ; and in case of either of his daughters 
dying without lawful issue before the said 
sum or sums were paid, then the share or 
shares of her or them so dying to be divided 
amongst the survivors or survivor of them. 
The testator had no other property but the 
two houses, and no children except the two 
daughters, who both survived him and his 
wife. F. married, had a child ( which died), 
and died, leaving her husband and also her 
sister R. surviving her : — Hetd, that, on the 
construction of the whole will, an estate for 
life was given (subject to the devise to the 
widow) to each daughter in severalty in one 
house, with remainaer in both to the testa- 
tor's children as tenants in common in tail ; 
and, therefore, that R. was entitled, on F.'s 
death, to recover a moiety of the house de- 
vised to F. Semble, that F.'s husband was 
entitled to the other moiety thereof as te- 
nant by the curtesy, F.'s estate for life 
therein having merged in her estate tail. 
Doe d. Amloi v. DavieSy iv. 599 

Inconsistent Clauses — Specific Devises."] — 
6. A testator, by his will, devised different 
estates, consisting of houses and land, to dif- 
ferent devisees, (some of whom were of his 
own nameX to some in fee, and to others 
for life only, and, by a residuary clause, 
devised all the rest, residue, and remainder 
of his messuages, lands, &c., not therein- 
before disposed of, tO' his wife, her heirs, 
executors, administrators, and assigns for 
ever. The following clauses were a^ed by 
the testator, immediately before executing 
the will: — *^I do farther give to my wife thii 
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house wherein I now live, also the cottage, 
and all the huilding, cattle, and ererything 
belonging to me in and abont this house. 
*^l also entail my land to the Spencers' male 
heir so long as one shall remain" ; the tes- 
tatoT^s own name was Spencer : — Held^ 
that the devise to the wife of the residue 
was not affected by the subseauent specific 
devise, or by the devise to tne Spencers' 
male heir ; that the devise of the residue 
and the specific devise to the wife were not 
inconsistent, and mieht both stand toge- 
ther ; and that the clause as to the entail 
was either unintelligible or inapplicable to 
the property devised to the wife. Doe d. 
Spencer v. Pedley, i. 662 

Meaning of Next Heir — Executory De- 
mseJ] — 7. In 1786 a testatrix devised her 
real estate to her brother-in-law T. K. and 
sister A. K., his wife, for their lives ; and 
from and after their deceases to her nephew, 
J. 6. K., son of the said T. and A. K., in fee ; 
but, in case the said J. G. K. should not 
survive the said T. and A. K., and should 
die without an heir lawfully begotten, then, 
and in such case, the testatrix devised the 
same to the next heir of the said T. and A. 
K., their heirs and assigns, for ever. The 
said J. G. K., mentioned in the wiU, died 
in his parents' lifetime, an infant. After 
his death, another son of T. and A. K. 
was bom, who was called by the same 
names. A. K. died in 1795. The second 
J. G. K. married, and had issue a son, J. 
K., and died in 1823. T. K. died in 1842 : 
^Heldy that the ** next heir " in the will 
was to be construed to mean the person who 
should fill the character of trite heir of T. 
and A. K. ; that, therefore, the executory 
devise over took effect only on the death of 
T. K., the surviving devisee for life, and 
the estate then vested in J. K., who then 
filled the character of heir of T. and A. K. 
Doe d. Knight v. Chaffs y xvi. 666 

[In Doev. Perrait, 6 M. & O. 314, will be 
fonnd elaborate opinions of ten of the judges, 
and Lords Brougham and Cottenham, on the 
meaning of the words ** first male heir ;" and of 
the principles of constming words according to 
their technical or popular meaning.] 

Descent to Heirs of particular Names — 
Vesting of ultimate limitation,] — 8. A 
testator devised real estates to his son and 
heir-at-law, Reginald H., for life, remain- 
der to his first and other sons in tail, re- 
mainder to his daughters in fee ; and, for 
default of such issue, to his nephew, Regi- 
nald H., for life, remainder to Richard H., 
son of his said nephew, for life, remainder 
to his first and other sons in tail; and, 
in default of Richard being alive at his 
father's death, or in case of his beinj^ alive, 
and taking an estate under the will, and 
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dying without issue male, then to the use 
of the male heir who should be in posses- 
sion of the ancient estate at M., belonging 
to the H. family, for life, and to his first 
and other sons in tail ; and for default of s 
male heir being in possession of the ancient 
estate at M., or in default of issue male of 
such male heir, then to the use of the tes- 
tator's own right heirs, being of the name 
of Heber, in fee. Reginald H., the son, 
enjoyed the estate for life, and died without 
issue ; then Reginald, the nephew, and 
Richard, successively, enjoyed it for life, 
and the latter died without issue ; and, at 
his death, there was no heir of the testator 
existing of the name of Heber : — Held^ that 
the ultimate limitation in fee vested, on 
the death of the testator, in his son and 
heir-at-law, Reginald H. Wrightson v. 
Maeaulojf^ xiv. 214 

[Adopted by the Vice'ChanceUor, 4 Hare, 
493 ; and by the Lord Chancellor, on appeal, 17 
L. J., Ch., 58.] 

Executory Devise — Contingent Remain^ 
derJ] — 9. Devise to T. D. and his assigns,' 
during his natural life, and from and after 
his decease unto all and every his child and 
children, if only one child, then to such child, 
his or her heirs, executors,administrators, or 
assigns ; but, if more such children, then 
equally to be divided amongst them, share 
and share alike, and to the heirs, executors, 
administrators, and assigns of such child- 
ren, respectively, as tenants in common and 
not as joint tenants ; but, in case the said 
T. D. should happen to die without leaving 
lawful issue, then to R. T., E. D., and M. 
D., and to their heirs, executors, admini- 
strators, and assigns, as tenants in common, 
and not as joint tenants, charged with the 
payment of 1000/., in that case given and 
bequeathed to £. H., to be paid to her at 
the end of twelve months afxer the said R. 
T., £. D., and M. D., their heirs, &c., 
should come into the possession of the same 

Premises. At the time of the testator's 
eatb, T. D., and several of his children, 
were living : — Held^ that the limitation 
over to R. T., £. D., and M. D., did not 
operate by way of executory devise, nor 
vest in them a remainder in fee. Doe d. 
Toddv, Duesburyy viii. 614 

[Doed. Barnard v. ReasoHf 3 Wils. 244, com- 
mented upon.] 

ContingentRemainder — Devise over,"] — 10. 
A testator, seised in fee of certain freehold 
estates, devised them to trustees, to the use 
of his granddaughter M. H. J. for life, and, 
from and after her decease, to the use of all 
and every the child or children of her, the 
said M. U. J., who shall attain the age of 
twenty-one yearSj to hold as tenants in com- 
mon, and not as joint tenants, and to their 
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seTeial and respective heirs, &c. ; and, 
for want of any such issue, he directed that 
his trustees should stand possessed thereof, 
in trust, as to one moiety, to permit A. J., 
the wife of his grandson T. B. B. J., to 
receive the rents and profits during her life, 
for the maintenance and education of all 
and every the child or children of his said 
grandson T. R. B. J., lawfully begotten, 
who shall attain the age of twenty-one years^ 
to hold as tenants in common, and not as 
joint tenants, and to their several and re- 
spective heirs, &c. And, as to the other 
moiety, to stand possessed thereof to the 
use of S. B. for life, and from and after lier 
decease to the use of all and every the 
child or children of the said S. R., lawfully 
begotten, who ahmdd attain the age of twenty- 
one yearey to hold as tenants in common 
in fee. The testator died in 1824, leaving 
him surviving his granddaughter the said 
M. H. J., the said A. J., the wife of the 
said T. R. B. J., who had four children, and 
the said S. R., who had seven children. M. 
H. J. married in 1825, and died in 1893, 
leaving three children, who were infants at 
the time of her death. Some of the children 
of A. J. and S. R. attained the age of 
twenty-one : — HelA^ that M. H. J. was ten- 
ant for life, with a contingent remainder 
in fee to such of her children as should at- 
tain twenty-one ; find as no child had at- 
tained twenty-one when the particular estate 
determined by her death, the remainder was 
necessarily devested, and the children took 
no interest in the estate devised. Heldy al- 
so, that the limitations over were devested 
by thesame event, and that the estate vested 
in the heir-at-law. Festing y, Allen, xii. 270 
[The doctrine in Doe v. Moore, 14 East, 601 ; 
Phippe ▼. Aekere, 3 CI. & Fin. 703, is not to 
be extended : 74.289, 301. Decision adopted, Fee* 
ting V. Allen, 5 Hare, 573.] 

Contingent Limitations.'] — 11. A testator, 
being seised of certain lands in fee, devised 
the same to his wife, till his son John should 
attain the age of twenty-five years ; and in 
case he should attain that Bfre, and he, the 
testator, should have other children living at 
the time of his death, he devised his lands 
to trustees, for the term of 1000 years, and, 
after the expiration or sooner determina- 
tion of that term, to his said son John for 
life ; and after his decease to the use of the 
first son of the body of his son John in tail 
male, remainder in tail male to the second, 
third, and other sons of his son John, re- 
mainder to his daughters in tail, with re- 
mainders over. The will then stated that 
the term was limited for the purpose of rais- 
ing 6000/., as portions for other children 
than the eldest that he might leave at his 
death ; and that, if all his children, except 
the eldest, should die before the ages of 
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twenty-five and twenty-one years, the sum 
of 5000/. should not be raised, but should 
cease for the benefit of the person next in 
reversion or remainder expectant on the 
said term of 1000 years; provided, that, 
in case the testator should have no such 
younger child or children, or they should 
die before the age of twenty-five or twenty- 
one years, the said term of 1000 years should 
cease, determine, and be utterly void, to all 
intents and purposes. The testator died, 
leaving his eldest and only son John him 
surviving, who attained tne age of twenty- 
five years after his father's death, and died 
in 1830, leaving one son only, the present 
plaintiff: the question being, wnether, 
under this will, the plaintiff became enti- 
tled to the lands as tenant in tail : — Held^ 
that the whole of the devise was not con- 
tingent on the event of the testator leaving 
another child besides his son John; but 
that the contingency was only meant to 
apply to such subsequent trusts and limi- 
tations as depended for their existence 
upon the happening of the event in ques- 
tion, and, therefore, that the plaintiff took 
the lands as tenant in tail. Quiche v. 
Leaeh^ xiii. 218 

Remainder eonditionah'] — 12. A testator 
devised certain real estates to trustees and 
their heirs, upon trust, that his daughter M. 
should, until she should attain the age of 
twenty-one, if sole and unmarried, receive 
on t of the rents and profits an annuity of 60/. ; 
and that she should thereafter and until she 
attained thirty-one, if sole and unmarried^ 
receive an annuity of 40/. ; but in case his said 
daughter should marry without the consent 
of his trustees, then she should be paid only 
an annuity of 60/. for her sole use, and that 
the estates should, immediately upon the 
marriage, be in trust for the children of 
his daughter M., as tenants in common in 
tail ; and for default of such issue in trust for 
his the testator's sister S. and her heirs for 
ever : provided always, that in case his said 
daughter M. should marry with the consent 
of the trustees, it should be lawful for them 
to settle the estates upon M. and her hus- 
band, for their joint lives and the life of the 
survivor, with remainder to the issue of 
the body of his said daughter, in such 
shares and proportions as the trustees should 
appoint ; and, in default of such appoint- 
ment, in such shares and proportions as 
were thereinbefore limited; M. married 
with the consent of the trustees, (upon 
which occasion a settlement was made pur- 
suant to the will), and died without issue: 
— Heldy that the remainder to S. was con- 
ditional, depending on M.'s marriage with- 
out consent, and that M. having married 
with consent^ the remainder to S. fiedled, al- 
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though M. died without issue. Toldervy 
V. Colt, i. 260 

[Murray ▼. Jonet, 2 Vea. & B. 313, ex- 
plained, p. 282. Principlet laid down as to dis. 
coTery of intention in a will, p. 287.] 

Siate of Family at the Death of Tee- 
tcUorJ] — 13. A testatrix devised lands (i^- 
ter the death of devisees for life) to the 
second son of J. K. in fee. At the time 
of making the will J. K. had three sons, 
but two of them had died previously. Af- 
terwards, and in' the testatrix's lifetime, 
J. K. had a son, H., (who died in her life- 
time), and another son, John, who survived 
her:— ^//tf/J, that John took under the de- 
vise. King V. Bennett, iv. 36 

Lawful Issue Words of Purchase,'] — 14. 
A testator by the residuary clause of his 
will devised as follows: — "I give, devise, 
and bequeath all the rest of my treehold, 
copyhold, and leasehold estates, and all 
other my real and personal estate, accord- 
ingto the nature and quality of such estates, 
respectively unto my wife E. M., for her 
own use during her natural life, and after 
her decease unto my said son and daugh- 
ters and their lawful issue respectively in 
tail general, with benefit of survivorship, to 
and amongst their issue respectively, as ten- 
ants in common, and not as joint tenants: 
provided that such issue not to have a vested 
interest until the age of twenty -one, being 
sons and being daughters, until they attain 
that a^e or are married ; but, during the 
minority of the said issue of my said son 
and daughters, I authorise my trustees, or 
the survivor of them, or his heirs, after the 
death of my said son and daughters respect- 
ively, to apply the whole or any part of the 
rents and profits of the said estates, and not 
exceeding the interest of the presumptive 
share of such child therein, for and towards 
his, her, or their maintenance, education, 
and advancement during minority ; and in 
case mv said son and daughters or any of 
them shall die in my lifetime, or after my 
decease, without leaving lawful issue, or 
with lawful issue, whicn, being a son or 
sons, shall not attain the age of twenty-one, 
or being a daughter or daughters shall not 
attain that age or be married, then the 
share or shares of him, her, or them so dy- 
ing to be for the benefit of the survivors 
and their issue, in the same manner as their 
original shares are hereinbefore given to 
them respectively," — In previous clauses 
of the will the testator haa created trusts, 
of different sums of money, for the benefit 
of his son and daughters and their issue, 
and it was admitt^ that in those clauses 
the word ^^ issue" was used to describe their 
children : — Held, that in the residuary 
clause, also, the words ^'lawful issue" were 
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to be construed as words of purchase, and 
not of limitation, and as designating the 
children of the testator's son and daughters, 
and that the son and daughters took estates 
for life in the freehold property thereby de- 
vised, with contingent remainders in tsil 
to their respective children, with cross re- 
mainders in tail amongst such children 
respectively, and cross limitations over 
amongst tne children of the respective fii- 
milies. Cursham v. Newland, iv. 101 
[See p. 340, and the opinion of the Court of 
Common Pleas, 2 Bing. N. C. 58, and Farrani 
V. NieholU, 9 Beav. 327.] 

Issue construed Children^'] — 1 5. A testator 
devised lands to his grandson, G. D., to hold 
thB same unto and to the use of the said 6. 
D. for the term of his natural life ; and 
from his decease unto and to the use of all 
and every the lawful issue of the said G. D., 
their heirs and assigns for ever, equally, as 
tenants in common, and not as joint ten- 
ants, when and as he, she, or they should 
attain his, her, or their age or ages of twenty- 
one years. And the testator devised all the 
residue and remainder of his real and personal 
estate and efi^ects, whatsoever and where- 
soever, not before otherwise disposed of, to 
his daughter S. D. absolutely for her own 
sole and separate use : — Heldy that in the 
above devise issue was to be construed 
^' children," and therefore G. D. took an 
estate for life only, with remainder to his 
children as purchasers, and not an estate 
tail ; and therefore that, on his death witli- 
out issue, S. D. took under the residuary 
devise, notwithstanding a deed of disen- 
tailer was executed by G. D. in his life- 
time; for a deed of disentailer, executed 
under the 3 & 4 Will. 4, c. 74, has no ef- 
fect in barring future contingent estates, 
unless the pail^ executing it was in fact 
a tenant in tail. SUUer v. Dangerfield, 

XV. 263 
[Recognising Gretnwood v. Roikwell, 5 M. 
& G. 628. A gift o?er has only been used as a 
mode of interpreting the word issue, where it 
was a gift over eipreasly in default of issue ; see 
p. 275.] 

Power of Sale to Executors,'] — 16. A tes- 
tator devised among hb children (naming 
them) one half of ms property at his de- 
cease, whether in houses, lands, or other 
effects, to be equally divided amone them 
and their heirs, according to the judgment 
of his executors, whom he empowered to 
sell or dispose of the whole or any part, 
according to their opinion, for the benefit 
of his children, as they severally arrived at 
the age of twenty-five, and not before, un- 
less his executors should think it prudent 
to divide it before. The testator then gave 
the remaining half of his property to his 
wife for her life, and to leave it at her 
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death by her will among hb children ; but 
if she made no will, then to be equally di- 
vided among his children and their heirs : 
^-HMj that the power of sale given to the 
executors extended only to the moiety first 
devised among the children and their neirs. 
Bra^ff V. Ry&nd^ vii. 69 

Implied Power to SeU.y~Vl. A tesUtor, 
after directing all hb just debts to be paid, 
and bequeathing certain personal estate to 
his wife for life, devised a freehold house 
to her, *' for her natural life, with liberty 
to sell it, in case a good offer is made, and 
invest the proceeds of it in the 6^ per Cent. 
Stock, for her benefit during her life.'' 
And in a subsequent part of the will he de^' 
sired, that, ** at the aeath of his wife, the 
residue of his estate might then be collected, 
including the proceeds of the house and lot : 
if not previouuy sold, to be then disposed 
of to good advantage, and divided as fol- 
lows," &c. He appointed his wife, the 
plaintiff, and one K. C. to be executrix 
and executors of his will. The plaintiff 
and Uie widow proved the will. R. C. the 
other executor died in the lifetime of the 
widow. After the death of the widow, the 
plaintiff, the surviving executor, entered in- 
to a contract with the defendant for the sale 
of the house : — Held^ that, whether there 
were or were not debts unpaid, and whether 
it was or was not uncertain whether any 
debts remained unpaid, the plaintiff had a 
power to sell and convey the house in fee- 
simple. 

Quarey whether the widow could have 
sold the house in her lifetime without the 
concurrence of the executors? Forbes y. 
Peacock^ xL 690 

[This doctrine is folly reoogniBed in the lame 
case by Lord Lyndhur$t, 1 Phil. 717, and that 
the executor ooiiJd give a receipt for the pnr- 
chaae-moneyf notwithitanding the lapse of twen- 
ty-five years from the tettator*i death.] 

Assent ly Devisee in TruH.'}— IB. At the 
reading of the testator's will, soon aft^r his 
death, the devisee in trust said, ** he ought 
to have had 61. for being trust:" — Heid, 
that these words were so equivocal and am- 
biguous, that they should not have been 
left to the jury as proving his assent, as a 
trustee, to the devise. 

Qitagrey whethef an unambisuous assent 
to a devise, expressed by words or matter 
in pais, without deed, is sufficient? 

Quare^ whether a devisee in trust can 
disclaim by deed, after previous assent to 
the devise in words? J>06 d. Oiidg^ v. 
Harris^ xvi. 617 

[That the assent of an ezecntor is a question 
of fact for the jnry, see Mason v. Famell, zii. 
674. As to disclaiming an estate or interest, see 
WetkereU v. LangstoHt 1 Ezch. 634, 639, n.] 
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LiMlUf,'] — ^19. Where the obligor of a 
bond, havmR devised his land, died before the 
passing of tne stat. 1 Will. 4, c. 47 : — Held^ 
that the specialty creditor could not main- 
tain an action against the devisee alone, 
there being no heir, under 3 W. & M. c. 
14, s. 3. MunUng v. Sheldrake^ ix. 266 



DILAPIDATIONS. 

Inen/mbent may sue for DilapidatumSf on 
Exchange of lAtinps.'] — Two cleigymen, be- 
ing poMessed of living asreed to exchange 
theone for the other, with tne consent of their 
respective patrons, and the livings were ac- 
cordingly resigned into the hands of the 
bishop, and each party respectively was in- 
ducted into the other of them. There was 
no specific agreement entered into upon the 
subject of dilapidations, but it was found 
that neither party at the time contemplated 
any claim for dilapidations : — Held^ in an 
action by one of the incumbents a^inst the 
other, as his successor, for dilapidations, that 
the plaintiffwas entitled to recover. Downes 
V. Qraig^ ix. 166 

ISemblet per Lord Abinger, C. B. , and Parke, 
B., that an eipress agreement, that neither party 
would soe the other for dilapidations, would be 
simony. Jb. 175.] 



DISCLAIMER. 

See Devise, 18. — Landlord and Tenant, 
II, 14 ; III, 6. 

In order to make a verbal or written dis- 
claimer sufficient, it must amount to a di- 
rect repudiation of the relation of landlord 
and tenant, or to a distinct claim to hold 
possession upon a ground wholly inconsis- 
tent with that relation, which is necessarily 
a repudiation of it. Doe d. Grtty v. Sta^ 
nion, i. 703 



DISCONTINUANCE. 

See Bankrupt, VII, 4.— Costs, V, 6, VIII, 
26, 27.~Error, L^Fine, 3. 
Irregular.']'^!, After judgment for defen- 
dant on demurrer to one of several counts^ 
the plaintiff took out a side-bar rule to dis- 
continue the action generally (see Reg. 
Gen., HU., 2 Will. 4, art. 106). The de- 
fendant's costs, not of the demurrer only, 
under 3 & 4 Will. 4, c. 42, s. 34, but of the 
whole action, were taxed on the rule to 
discontinue, treating that rule as the termi- 
nation of the action, and were received by 
defendant's attomies as defendant's costs 
** on discontinuance of the action." Judg- 
ment was entered up on the record for the 
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defendant on the first connt only : — Hdd^ 
that the discontinnance beinff issued after 
judgment, without leave of tne Court, was 
in'egular, and that the judgment was also 
irregular. The judgment was set aside 
without costs. Benton y. PoUinghomej 

xvi. 8 

Proofs — 2. Quasre^ whether, in an action 
for malicious prosecution, the averment, 
that the plaintiff suffered the suit to be 
discontinued, is proved by the production 
of the rule to discontinue upon payment of 
costs and proof of payment of the costs 
thereon, without proof of the judgment of 
discontinuance. WtUkins v. Zm, v. 270 

3. A rule to discontinue is not a stay of 
proceedings. Beetan v. Jupp^ xv. 149 



DISENTAILER. 

A deed of disentailer, executed under the 
3 & 4 Will. 4, c. 74, had no effect in bar- 
ring future contingent estates, unless the 
party executing it was in fact a tenant in 
tail. Slater v. Dangerfield, xv. 263 



DISTRESS. 

See Agrebment, II, 8. — Churchwardens, 
6. — Debt, I, 2.— Land Tax, 4.— Navi- 
gation AcT,2. — Poor Rate, 3. — Rate, 3. 
— Replevin. — Statute (Pursuance op), 
3. — ^Trover, I, 5. 

I. Right of Distress and Exemptions. 
II. Proceedings under Distress. 
III. Action and Damages. 



I. Right of Distress and Exemptions. 

Reversion.'] — 1. Where A., being seised 
in fee, leaseu premises to B. for sixty-one 
years, and afterwards granted a lease to C. 
of the same premises, to commence at the 
expiration of the sixty-one years : — Heldj 
that, by the lease to ^., A. did not part 
with his reversion, so as to disentitle him 
to distrain for rent due from B. under his 
lease. Smith v. Day^ ii. 684 

Is invalid^ where part of the Subjeet-nuO- 
ter of the Lease has never been enjoyed,! — 2. 
A lessee of 100 acres of land accepted the 
lease and entered upon the land. Upon 
his entry, he found eight acres in the pos- 
session of a person, entitled under a prior 
lease from the lessor, and that person Kept 
possession of the eight acres until half a 
year's rent became due, and excluded the 
lessee from the enjoyment during that pe- 
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liod, the lessee continuing in posseiBion of 
the remainder. It appeared from the dates 
of, and averments in, the pleadings, that the 
prior lease was for a term extending beyond 
the duration of the latter lease : — Ifeid^ on 
error (reversing the judgment of the Court 
of Exchequer) that the latter demise was 
wholly void as to the eight acres, that the 
rent was not apportionable, and the les- 
sor was not entitled to distrain for the whole 
rent or any part of it. Neale v. Maeken- 
tie, i. 747 

[See 2 C, M., & R. 84.] 

Rightof Distress for Tolls under Adtof Par- 
liament — Effect of Goods being impound' 
ed."] — 3. The first count of the declaration 
alleged that the plaintiifs were proprietors 
of the Parret Navigation, under certain acta 
of Parliament, which empowered them to 
receive certain tolls, and, in case of refusal 
or neglect of payment, to seize and dis- 
train the goods, in respect of which such 
tolls ought to have been paid, and the barge 
laden therewith, or any other goods belong- 
ing to the owners of such first-mentiouM 
goods, or to the person from whom such 
tolls should be due, being on the said navi- 
gation, or any part thereof, or any premises 
thereto belonging, and to detain tne same 
until payment of the tolls. It then alleged, 
that a certain sum was due and in arrear to 
the plaintiffs, as and for tolls payable to 
them, under the said acts, for the transit 
and conveyance of certain goods, in a cer- 
tain baive, then navigated and conducted 
by the defendants J. T. and J. M., upon 
tne said navigation ; and averred a demand 
of the tolls from the person so navigating 
the said barge, who refused to pay the 
same, a seizure of the barge as a distress, 
and a rescue by the defendants, whilst the 
plaintifliB' bailiff was about to detain and 
impound the same : — Held^ on special de- 
murrer, that the count was ba'd, inasmuch 
as it did not shew that the articles distrain- 
ed were those in respect of which the tolls 
were due, or the property of the person 
ftt>m whom they were due, and conse- 
quently did not shew any authority to 
distilain them. 

The second count stated, that the plain- 
tiffs had seized a certain barge, then navi- 
0ited and conducted by the said J. T. and 
J. M., and a certain quantity of coals then 
being in the said barffe, the said barge and 
coals then being on the said navigation, as 
a distress for certain tolls then in arrear for 
the conveyance of certain goods upon the 
said navigation, and had detained and im- 
pounded the said barge and coals, with 
intent to appraise and sell the same, ac- 
cording to the form and effect of the said 
statutes ; whereupon the defendants, on &c.. 
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broke the said pound and rescued the barge 
and coals, whereby &c. : — Held^ that this 
count was good, because the eoods being al- 
leged to have been impounded, they were 
then in the custody of the law,and thedefen- 
dants had no right to retake them, and in 
80 doing they were wrong doers. Parrett 
Navigation Company y. J^ower, yi. 564 
[A summary remedy for rescue and poand 
brMch is given by 6 & 7 Vict. c. 30.] 



Several Distressss for Bent-eharffe,']- ^. 
A rent-charge may be divided by will or 
by deed, operating under the Statute of 
Uses^ so as to make the tenant liable, with- 
out attornment, to several distresses, by 
the devisees or cestuLs que use. And, sem^ 
bUy since the stat. 4 Anne, c. 16, s. 0, a 
rent-charge may be so divided by a convey- 
ance of any kind. Rivis v. Watson^ v. 255 

[Ai to the mode of pleading the rent-charge, see 
267, 268.] 

Ooods in Custody of Messenger not prin- 
Uged-^Construction of 6 Qto, 4, <r. 16, ss, 74, 
75.] — 5. Goods seized by a messenger, un- 
der a fiat in bankruptcy, are not, whUe in 
his custody, privilegea from distress for 
rent due from the bankrupt to his landlord. 
The 74th section of the bankrupt Act, 6 
Greo. 4, c. 16, applies only to rent accrued 
due before the bankruptcy. Where the 
assignees of a bankrupt, under the 6 Geo. 
4, c. 16, s. 75, have declined a lease to which 
the bankrupt was entitled, but the bank- 
rupt has not delivered up the lease to the 
lessor, the property in the demised pre- 
mises in the mean time continues vested in 
the bankrupt, and the lessor retains, until 
such delivery up to him, his right of distress 
for the rent. Semble^ that the effect of that 
section is, only to exempt the bankrupt 
from personal liability, and not to affect 
the landlord's right of distress. Briags v. 
Sowry^ viii. 729 

[See CovBNAKT, III, 7y n.] 

Reni not barred by Certificate.'] — 6. A 
landlord distrained the goods of A., on his 
tenant's premises, for rent : the tenant after- 
wards became bankrupt, and obtained his 
certificate : — Heid^ on error in the Exche- 
quer Chamber, ^affirming the judgment of 
the Court of Excnequer), that the certificate 
did not operate as a release of the rent^ and 
that the landlord had a right in replevin, at 
the suit of A., to avow for a return of the 
goods. Newton v. Scott, x. 471 

Boats upon Salt Works.'] — 7* Salt was 
manufactured and publicly sold at certain 
salt works, and carried away in boats of the 
purchasers, which came for the purpose of 
being loaded with it, into a cut or canal on 
the premises, communicating with a public 
navigation ; the boat of the plaintiff, an 
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alkali manufacturer, was lying in thia cut 
or canal for the purpose of receiving and 
carrying away salt, bought by him for the 

Surposes of his manufacture : — Held,^ Parke^ 
i., dissentiente) that she was not privileged 
from distress for arrears of an annuity, issu- 
ing out of the land on which the salt works 
were erected, and granted by the manufac- 
turer and seller of the salt. MuspraU v. 
Chregory, i. 683 

[Affirmed in error, iii. 677.] 

Breweri Casksl] — 8. Brewers' casks, sent 
to a jpublic-house with beer, and left there 
until the beer is consumed, are liable to be 
distrained for the rent of the house. Joule 
y. Jackson, vii. 450 

[The privileged exceptions from distress may 
be divided into two classes : the first, where the 
article is sent for the sole purpose of having la- 
hour or skill bestowed upon it, and then to be 
returned to the owner; and the other, where 
goods are sent to the party's premises, in the 
way of his trade, for the purpose of sale. See 
Parsons v. Gingell, per WUde, C. J., 4 C. B. 
559 ; in which ease, horses and carriages standing 
at livery were held not to be privileged. In 
Musprati v. Gregory, Parke, B., dissented from 
the rest of the court, on the ground that the pro- 
tection of trade, and the public good, were the 
principles of the exemption. For other instances 
of exemption, see Brown v. Shervillj 2 Ad. & Ell. 
138, and Gibson v. Ireson, 3 Q. B. 39, in which 
case the limitation as to public trades is discussed; 
and FindonY, IPLaren, 6Q. B. 891.] * 

Of Beasts of the Plouoh.] — 9. An action is 
not maintainable for distraining beasts of 
the plough, when there is no other sufficient 
subject of distress on the premises besides 
growing crops. Piggott v. Birtles, i. 441 

[The judgment contains an historical view of 
the law of distress.] 

Within Royal Paloee.l— 10. A distress 
cannot be levied for sewers rates, within the 
precincts of a royal palace occupied as the 
residence of the Sovereign: and Kensington 
Palace is within this description. Attorney^ 
General v. Donaldson, x. 117 



II. PROCEBDIKGS UNDER DISTRESS. 

What amounts to.] — ^1 . A landlord's bro- 
ker went to the tenant's house and pressed 
for payment of rent alleged to be due, and 
31, Ss, for expenses of the levy, but touched 
nothing, and made no inventory. The te- 
nant paid him the rent and expenses under 
protest, on which he withdrew. In an ac- 
tion against the landlord for an excessive 
distress : — Held, that the defendant could 
not say that there had been no actual dis- 
tress. Mutchins v. Scott, ii. 809 

RoHfieaiion ofActofBaili/.]—2. A land- 
lord authorised bailiffii to diatiain for rent^ 
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due to him from his tenant of a farm, di- 
recting them not to take anythine, except 
on the demised premises. The hauifi^ dis- 
trained cattle of another person (supposing 
them to be the tenant's) beyond the ooun- 
dary of the farm ; the cattle were sold, and 
the landlord received the proceeds : — Held^ 
that the landlord was not liable, in trover, 
for the value of the cattle, unless it were 
found by the jur^ that he ratified the acts 
of the bailiflPs, with knowledge of the irre- 
gularity, or that he chose, without inquiry, 
to take the risk upon himself, and to adopt 
the whole of their acts. Lewis v. R^idj 

xiii, 834 
[See Whiteheads. Taylor, 10 Ad. & Ell! 210, 
that the ratification by an ezecotor of a distreaa 
made in the name of a testator is valid.] 

Payment of reasonable Charaes may he 
made otU of the Distress.} — 3. The overplus^ 
which by the Stat. 2 W. & M., sees. 1, c.5, 
s. *2, is directed to be left in the hands 
of the sheriff, under-sheriff, or constable 
on a distress, for the owner's use, means 
the overplus after payment of the rent and 
of the reasonable charges. Therefore, in an 
action on the case for not leaving the over- 
plus in the hands of the sheriff, &c., for the 
plaintiff's use, the plaintiff may question 
the reasonableness of the charges. And 
where the plaintiff herself received from 
the broker the balance remaining after 
payment of the rent and the actual cliarges, 
making no objection as to their reasonable- 
ness : — Held, that it was a question for the 
jury whether she accepted such balance 
in satisfaction, and if not, whether it was 
sufficient to satisfy the real balance ; but 
that it was not correct to lay it down as 
matter of law that such payment and re- 
ceipt substantiaUy satisfied the requisitions 
of the statute, t^fon v. Tomkies, i. 603 

[Lord Abinger, C. B., doubted whether there 
was any evidence to go to the jury.] 

Landlord not liable for Default of Broker , 
under 67 Geo. 3, c. 93.]— 4. By the 6th 
section of the 57 Geo. 3, c. 93, it is enacted, 
that ** every broker, or other person, who 
shall make and levy any distress whatso- 
ever, shall give a copy of his charges, and of 
all the costs, &c., ot any distress, to the per- 
son on whose goods and chattels any distress 
is levied :" — ffeld, that a landlord, who does 
not personally interfere in the distress, is 
not liable for the neglect of the broker em- 
ployed by him to make a distress, in not 
delivering a copy of the charges of the dis- 
tress. Hart V. Leach, i. 660 

Tender after Impounding.'] — 5. A tender 
of rent and costs of distress, after impound- 
ing, is too late, and no action lies for selling 
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the distress, notwithstanding such tender. 
Quaerey whether such action be maintain- 
able on allegation and proof of malice^ 
Ellis V. Taylor, viii. 415 

[As to what amounts to impounding, see 
Thomas v. Harris, 1 M. & G. 695.] 

RidU of Sale of Landlord under Distress.^ 
— 6. Where a wm tenant is under cove- 
nant not to carry off the premises the hav 
and straw made on the farm, the landlora, 
who has seized the hay and straw under a 
distress, may sell it, subject to a condition 
that the purchaser shall consume it on the 
premises. Abbey v. Peteh, viii. 419 

[But see next case.] 

7. Quanre, whether a landlord, who has 
seized his tenant^s hay and straw, under a 
distress for rent, may sell it, subject to a 
condition that the purchaser shall consume 
it on the premises, according to the custom 
of the country ? Prusker v. Lee, x. 709 

[In Jones v. Hamp (not reported), Patieson, 
J., ruled at Nisi Prius that such condition could 
not be imposed. See jper Parke, B., p. 710.] 



III. Action and Damages. 

Justification of breaking outer Door un- 
der — Jyot Ouilty by Statute."] — 1. In trespass 
for breaking the outer door, and entering the 
plaintiff's dwelling-house, and seizing his 
goods, the defendant may give in evidence, 
under a plea of not guilty by statute, that 
he had entered under a warrant of distress 
for rent, and was forcibly turned out of 
possession, and thereupon broke the door 
and entered, in order to seize the ^oods. 
Eagleton v. Gutteridge, xi. 465 

Plea.]T-2. Trespass for breaking and 
entering plaintifTs dwelling-house, locking 
the doors, and expelling the plaintiff. Plea, 
justifying all the trespasses, except the ex- 
pulsion under a distress for rent, alleging 
that defendant kept and impounded it in 
the dwelling-house, &c., and, in order safely 
to impound and keep it, necessarily lock^ 
and fastened the doors of the dwelling- 
house, and afterwards caused the goods to 
be duly appraised and duly sold in satisfac- 
tion of the rent and costs of distress and 
sale. Replication, that defendant broke, 
&c., the house, locked the doors, and seized, 
took, and converted the goods of his own 
wronff and for another and different pur- 
pose tnan that mentioned in the plea, i. e. 
for the purpose of ejecting &c. the plaintiff 
from the possession of the dwelling-house, 
concluding with a verification. Demurrer. 
Semble, that the replication was bad, for not 
traversing defendant's entry for the pur- 
pose of distraining, and concluding to the 
country, instead of raising an immaterial 
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issue on the intention of the defendant in 
entering. Semble, also, that the plea need 
not aver notice of the distress, with the 
cause of the taking, to have heen given ac- 
cording to 2 W. cc M., sess. 1, c. 6, s. 1 ; 
and that the plea, having perfectly an- 
swered the seizure, was not rendered bad 
in substance by going on unnecessarily to 
answer matters of mere aggravation laid in 
the declaration, viz. the conversion of plain- 
tiff's goods : — Held, that the plea snould 
have shewn that the house, or that part of 
it of which the doors were locked, was the 
most fit and convenient place for securing 
the distress, or the tenant might be im- 
properly kept out of possession. Wood v. 
Jh^rafUy xvi. 149 

Liability where in Part wrongful,'] — 3. A 
party, makine a distress for two causes, as 
to one of which he is justified and entitled 
to notice of action, is nevertheless liable 
in trespass as to the other. LamotU v. 
SoutAaUy V. 416 

Damages for distraining primleged Goods 
— TVemasser ab initio J\ — 4. Where a land- 
lord distrains for rent, amongst other 
^"fi^B, goods which are not distrainable 
in law, (as looms in work, there being suf- 
ficient without them to satisfy the rent), 
and the tenant pays the amount of the 
rent and the costs of the distress, upon 
which the distress is withdrawn altogether, 
the tenant is entitled, in an action of tres- 
pass, to recover only the actual damage 
Bustiuned by the taking of those particular 
Boods, and not the whole amount paid by 
him. In such a case \semble\ tne dis- 
trainor is a trespasser ab initio only as to 
the goods which were not distrainable. 
Hofrvey v. Pocock, xi, 740 

[See obserrationi on this case in Price v. 
WoodAouie, 1 Exch. 565.] 

Damages where there is an excessive Dis- 
tress of growing Crops,'] — 5. A landlord 
b liable to some damages in an action on 
the case for an excessive distress, where 
the excess consists wholly in seizing grow- 
ing crops, the probable produce of which is 
capable of being estimated at the time of 
the seizure ; but the measure of damages is 
not the value of the crops, but the incon- 
venience and expense which the tenant 
sustains in being deprived of the manage- 
ment of them, or which he is put to in 
Erocuring sureties, to a larger amount than 
e wouldotherwise have been, in replevying 
the crops. Piggott v.Birtles, i. 441 

Double Costs under 11 Geo, 2, e, 19, s. 21.] 
—6. Where a defendant pays money into 
court, in an action for an illegal distress, 
and the plaintiff replies damages ultra, on 
which issue the aefendant succeeds, he 
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is not entitled to double costs under stat. 
11 Geo. 2, c. 19, s. 21. Handcock v. 
FouUees, ix. 431 



DISTRINGAS. 
See Summons (Writ of). 

Time to Issue,] — 1. A distringas may issue 
after the expiration of four months from 
the issuing of the writ of summons. A 
writ of summons was issued on the 5th of 
July, but it did not appear whether any 
attempt was made to serve it or not. On 
the 6tii of December an alias writ of sum- 
mons was sued out, and the plaintiff, not 
bein^ able to effect service of it, obtained a 
distringas as for a nonappearance to the 
originu writ of summons : — Held, that the 
distringas was not irregular. Pearce v. 
Swain, vii. 543 

lAee. Norman v. Winter, 5 Bing. N. C. 279, 
OTerroliDg a former deciiion to the contrary.] 

2. A writ of distringas may issue within 
a reasonable time after the expiration of 
four months from the issuing of the writ 
of summons. Peyton v. Wood, xv. 609 

Service on Company,"] — 3. Service of a 
writ of summons, on a clerk in the office of 
the secretary of a corporation aggregate, is 
not sufficient service on the ^ clerk or se- 
cretary," under 2 Will. 4, c. 39, s. 13, so as 
to authorise a motion for a distringas, or 
to enter an appearance for the defend- 
ants. Walton V. The Universal Salvage 
Company, xvi. 438 

Where D^endant is a Lunatie,'] — 4. The 

keeper of a lunatic having refused to allow 
the lunatic to be served with a writ of sum- 
mons, the Court granted a rule for a dis- 
tringas, to be served in the first instance 
upon the friends of the lunatic, and if they 
could not be founds upon the keeper. Bran-- 
son V. Moss, vi. 420 

[See also Humphreys v. Oriffllhs, vi. 89 ; 
Spiller V. Benson, zii. 425 ; Lambert v. Hay- 
ward, ziiL 480; and Mutter v. Foulkes, 2 
B. C. R. 252.] 

Where Defendant is Abroad,] — 6. Where 
it appears, on the face of the affidavit used 
to oDtain a distringas to compel appearance, 
that the defendant is abroad, the entry of 
appearance for the defendant, and judgment 
signed thereon, are irregular ; the plaintiff 
ought to have proceeded by process of out- 
lawry. Partridge v. Waubank, ii. 893 

Computation of Fifteen Days,"] — 0. The 
fifteen days, which, by the Uniformity 
Process Act, 2 Will. 4, c. 39, s. 3, must 
elapse between the teste and return of a 
wnt of distringas, are fifteen clear days ; the 
days between the Thursday before, and 
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the Wednesday after, Easter Day, are to be 
reckoned in tne computation of such fifteen 
days. Chambers y. omUhy xii. 2 

Motion to set aside,'] — 7. An application 
to set aside a distringas, to compel an ap- 
pearance, must be made within eight days 
after the service of the distringas. Alea- 
ander v. Smithy xii. 30 

Variance^ — 8. A distringas must accord 
with the writ of summons, although the 
defendant is incorrectly named therein; 
but a variance will not render the distrin- 
gas a nullity, as it is an irregularity only; 
and it is too late to raise that objection after 
a lapse of eight days from the return of the 
distringas. Swift Y,Knighty v. 618 

[See this case correctly stated, 4 M. & G. 
268, n. ; and 8apra» Affidavit, I, 6, n.] 



DISTRINGAS JURATORES. 

See Amendment, 1, 12.— Ejectment, IY, 6. 
Jury, 1,2,9,4. 

DOMICIL. 

See Lboact Duty. 

Qtkerv, whether a domicil is a question 
of fact or law. Attom^-Gfeneral v. Dunn^ 

vi. 620, n. 

DONATIO MORTIS CAUSA. 

M<^ be coupled toith Trust.']— A gift mar 
be good as a donatio mortis causIL, althouffn 
it may be coupled with a trust that tne 
donee shall provide the funeral of the do- 
nor. HiOsY.HUls, viii.40l 

[See Lunn v. Thornton, 1 C. B. 381, n., that 
deUverj is essential to a donatio mortis cauift.] 



DRAINAGE ACT. 

See Statxjte (Pursuance of), 1. 

Construction. — 1. By an act of the 4 & 5 
Vict. c. cxiii, trustees were appointed for the 
purpose of the more eflPectual draina^, by 
means of a steam-engine, of a fen district 
in Lincolnshire, called the Bourn North 
Fen and the Dyke Fen ; and by the 62nd 
section it was enacted, that every engine, 
machine, building, and work to be erected 
and made by the trustees under the powers 
of the act, and idl engines, machinery, 
buildings, &c., sewers, drains^ watercourses^ 
&c. &c., and other works already made, or 
then existing or provided for the drainage 
of the Bourn North Fen and Dyke Fen, and 
which should be thereafter made and pro- 
vided for such purpose, and the right to and 
property in them, should be and they were 
thereby vested in the trustees: with a 
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proviso, that nothing in the act contained 
should extend to or afifect any engines, ma- 
chinery, &c., sewers, drains, watercourses, 
&c., and other works already made, or then 
existing or provided for the drainage of the 
said fens, and then vested in and under the 
control of certain commissioners appointed 
under a former inclosure and drainage act, 
called the Black Sluice Commissioners. 
And sect. 64 enacted, tliat it should be 
lawful for the trustees, upon any land in 
Bourn North Fen and Dyke Fen, not vest" 
ed in the Black Sluice Commissioners^ to 
make and erect a steam-engine, with all 
proper machinery, with proper and con- 
venient buildings, sluices, pits, and other 
necessary works ; and to make and from 
time to time maintain, repair, and improve, 
as occasion might require, the sluices, 
bridges, cuts, sewers, and other works^ 
alrefKiy or thereafter to be made in, upon, 
and through the said fens, for effectually 
draining the same, out of the funds to be 
raised under the authority of the act, and 
making compensation for the damage : — 
Held, uiat the trustees had no power, un- 
der this act, to widen a drain under the 
control of the Black Sluice Commissionersy 
from the width of eighteen to forty feet, 
for the purpose of a reservoir, to bring a 
sufBcient supply of water to their steam- 
engine, thereby cutting away upwards of 
throe acres of the land vested in the com- 
missioners, although such widening was 
itself an improvement of the drainage ; and 
that they had no power to make any re- 
servoir on the land vested in the commis- 
sioners, although the making of a reservoir 
was necessary to the proper working of the 
engine for the purposes of the draini^, 
.and none could be made without cutting 
into some of the banks or drains vested in 
the commissioners. Smith v. BeU, x. 378 

Tolls — Powers of Commissioners.'] — 2. 
The Eau Brink Act, 35 Geo. 3, c. Ixxvii, for 
improving the drainage of lands adjoining 
the river Ouse, in the county of Norfolk, 
draining through the same to sea, and for 
altering and improving the navigation of 
the river Ouse, from or near Eau Brink, by 
section 1 appointed certain persons to be 
commissioners for the purposes of drainage, 
and, by section 3, certain other persons to oe 
commissioners for navigation. By section 
17) the commissioners for drainage were 
empowered to make a new cut, which, with 
the other works, ia, by the 33rd section, 
vested in them. By section 79 toll was 
made payable for various specified things, 
(amongst others, bricks, tiles, flagstones, 
and stone), *' and for every ton weight 
of all other goods, wares, or merchandise 
whatsoever,** carried on board any barge, 
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navigating the cut; and, by section 86, 
such tolls were to be collected by the com- 
missioners of naviffation, in whom ihey 
were thereby vested^ and who were to pay 
to the drainage commissioners three- fourths 
of the net monies so to be collected, and the 
remaining one-fourth they were to lay out 
in the improvement of the navigation. The 
new cut was not called a drain in any part 
of the act, but in several of its sections it 
was spoken of as the *^ new river or cut." 
By the 4 Geo. 4, c. Iv, after appointing 
trustees for making and keeping in repair 
certain roads therein mentioned, it was, by 
the 35th section, enacted, ** that it shall and 
may be lawful for such person or persons, 
as the said trustees or any three or more of 
them shall appoint, to make use of ai^ 
public or parish drains leadinato or near the 
said roads, or of any ditch lymg contiguous 
to the said roads, for the conveyance in 
boats of any materials to be used in widen- 
ing and repairing the roads directed to be 
amended, and to naul with men and horses 
on the bank or banks of such drains or 
ditches, and also to have free passage ovei^ 
the bridges called Maudlin Bridge and Grer- 
man's fridge for such materials, without 
paying any toll for the same." By the 10th 
and 21st sections, toll was payable on those 
bridges. By the 41 st section it was pro- 
vided, *' that nothing in that act contained 
should extend or be construed to invali- 
date, lessen, or diminish, alter or take 
away an^ of the rights, powers, authorities, 
and liabilities vested in the commissioners 
for drainaf^e under the several Eau Brink 
Acts." The Eau Brink Cut has always 
been used for the drainage of a laTge tract 
of country and as a public navigable river, 
in lieu of the former course of the river 
Ouse. There never has been any drain or 
ditch available for the purpose ofconveying 
road materials, or leading to or near the 
the said roads, unless the Eau Brink Cut is 
to be considered as such. The trustees 
have for many years used the cut for the 
conveyance of road materials without pay- 
ing any toll : — Held^ first, that gravel and 
other materials for the repair of roads were 
within the description in the 79th section of 
96 Greo. 3, c. Ixxvii, ''all other goods, wares, 
or merchandise whatsoever ; " secondly, that 
the Eau Brink Cut was not a drain within 
the meaning of the words ^* public or parish 
drain," in the 36th section of 4 Geo. 4, c. Iv ; 
thirdly, that the more reasonable construc- 
tion of the 41st section of 4 Geo. 4, c. Iv, 
was, that it saved, not merely the direct 
proximate ''rights, powers, and authorities" 
of the drainage commissioners, but also the 
tolls, to three-fourths of the net amount of 
which they had a right when collected. 
Gmlton V. Ambler, xiii. 403 
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DRUNKENNESS. 

Plea of, S^c. to Action on BillJ] — To an 
action by indorsee against indorser of a bill 
of exchange, the defendant pleaded, that 
when he indorsed the bill he was so intoxi- 
cated, and thereby so entirely deprived of 
sense, understanding, and the use of his 
reason, as to be unable to comprehend the 
meaning, nature, or effect of the indorse- 
ment, or to contract thereby ; of which the 
plaintiff, at the time of the indorsement, 
nad notice : — Held, to be a good answer to 
the action, and not to amount to an argu* 
mentative traverse of the indorsement. 
Gore V. G^on, xiii. 623 

[The distinction said to exist as to express and 
implied contracts, with persons lunatic or intoxi- 
cated.woold not be acted upon in every case ; and 
Per Cur. Moulton v. Camroux, H. T., 1848, 
Exch.y in which case an elaborate judgment was 
giYen, upholding a contract with a lunatic] 

DURESS. 

Duress of goods will not avoid an agree- 
ment ; but money paid to obtain possession 
of goods wrongfully taken may be reco- 
vered back, on the ground that it was not 
a voluntary payment — Per Parke, B. At- 
lee V. Backhouse, iii. 660 

[See this principle recognised, Smith v. Sleap, 
xU. 585; Parker ▼. Great Western Railway 
Company, 7 M. & G. 253 ; Close w, Phipps, lb. 
586; Skeatey, Beale, 11 Ad. & £11. 983; and 
compare Gulliver t. Cosens, 1 C. B. 788 ; Wake^ 
field V. Newbon, 6 Q. B. 280.] 

DWELLING-HOUSE. 

A plea, to trespass for assault and bat- 
tery, that the defendant was in possession 
of a dwetling-house, and that the plaintiff 
disturbed him in his possession, wherefore 
he turned him out, is not sustained by proof 
that the defendant was a lodger, occupying 
one room in a house, the landlord keeping 
the key of the outer door. Monks v. Dykes, 

iv.667 



EASEMENT. 
See Building Act, 1 ,-^Covekant, II, 6. 

— ^LlCENSB. — MiKBSy 4. — PuBSCRIPTIOir. 

— Watbb. — Way. 

Right to Support of HbuseJ]—!. If a 
party builds a house on his own land, 
which has previously been excavated to its 
extremity xor mining purposes, he does not 
acquire a right to support for the house 
from the adjoining lana of another, at least 
until twenty years have elapsed since the 
house first stood on excavated land, and 
was in part supported by the adjoining 
land, BO that a grant by the owner of the 
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adjoining land of sach right to rapport, may 
be inferred ; for, rights of this sort can have 
their origin only in grant. And, sembUf 
such grant ought not to be inferred until 
after the lapse of twenty years since the 
owner of the adjoining fand knew or had 
the means of knowinjr that the land had 
been so excavated. Therefore, the owner 
of the adjoining land is not liable to an ac- 
tion on the casoy if, within such period, he 
works mines under his own land so near 
its boundary as to cause the excavated land 
on which the house stands to unk, and the 
house to be thereby injured. Partridge v. 
Scoti, ui. 220 

[An action may be maintained where the ex- 
cavation ia negligently made, lee Doddr, Holme, 
1 Ad. & EIL 493. See Hilton v. Lord Gran- 
vilU, 5 Q. B.70] , that a claim by leaaee of a manor 
to mine, so as to endanger the houaes, ia bad, 
whether pleaded as a costom or a prescription.] 



must he oontinwjuui] — 2, The 
enjoyment of an easement of right for 
twenty years next before the commence- 
ment of the suit, within the statute 2 & 3 
Will. 4, c. 7I9 means a eotUinuoua enjoy- 
ment as of right, for the twenty years 
next before the commencement of the suit, 
of the easement as an easement, with- 
out interruption acquiesced in for a year. 
(See Bright v. Walker, 1 C, M., & R. 211.) 
It is therefore defeated bv nnity of posses- 
tton during all or part of the twenty years. 
And such unity of possession need not be 
specially replied under the 5th section. 
OnUy T. Gardiner, iv. 496 

[Aee. Tickle v. Brown, 4 Ad. & Eli. 382; 
Beaeeley v. CUarket 2 Bing. N. C. 708. The 
omiasion of the words " as of right," would be 
bad after verdict : Ho{ford v. HmMmMom, 5 Q. B. 
584. In Pye v. Muntford, 17 L. J., Q.B., 138, 
12 Jar. 578, the Court held, that, to a plea of en- 
joyment, as of right, for thirty years, the eristence 
of a life estate or other exception, in s. 7, most be 
replied. SeealsoCfoy/otiv. Corbyn, 2 Q.B. 813.] 

3. Semble, nothing of absolute necessity 
to a building, e. g. a gutter, in alieno eolo, 
to carry off water, &c., is extinguished by 
unity of ownership. Pheya^ v. Vieaty, 

xvi.484 

[PardessQs, Traits des Serritades is a good 
treatise— Per Perke, B. ,Ib. 489.] 

Parol Lieeneefor, is Qmntermandable. — 
4. A parol license from A. to B. to enjoy 
an easement over A.'s land, is countermand- 
able at any time whilst it remains execu- 
tory ; and if A. conveys the land to another, 
the license is determined at once, without 
notice to B. of the transfer, and B. b liable 
in tresnass if he afterwards enters upon 
the land. WaUie v. Harrison, iv. 638 

6, A right to come and remain for a 
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certain time on the land of another can be 
granted only by deed ; and a parol license 
to do so, though money be paid for it, is 
revocable at any time, and without pairing 
back the money. Wood v. LetidbUler. 

xiu.838 

CcmpeneaHonforLosii] — 6. An act of Par- 
liament gave certain commissioners power 
to purchase lands, &c., and directed them 
to make comnensation to persons interested 
therein for all damage sustained: — Held, 
that a party, entitlecf to an easement over 
lands so purchased by them, could not 
maintiun trespass for acts done upon those 
lands to the prejudice of his easement, 
but as soon as any damage was actually 
sustained, he ought to have claimed com- 
pensation under the act. Thieknesee v. 
The Lamc&eUr Canal Company, iv. 472 



EJECTMENT. 

See AnvBRSE Possession. — Bboix, Right 
TO, 1. — Landlord and Tenant, III. — 
LiiriTATioNS, Statute of. III. — Pbi- 
soNEB, 2. — ^Railway, I, 3, 5. 



I. Gbnerallt. 
II. Declabation and Notice to Appear. 

III. Service. 

IV. Consent Rule and Pleadings. 
V. 1 Geo. IV, c. 87. 

I. Generally. 

1. Ejectment is an action within 6 Geo. 
4^ c. 16, s. 96, rendering the depositions in 
bankruptcy conclusive evidence. Doe d. 
Johnson V. Livereedge, id, 617 

By one Executor,'}— 2, Two of three co- 
executors may recover lands of their testa- 
tor in ejectment on a joint demise. Doed. 
Staee v. Wheeler, xv. 623 

Actual Ouster ly Tenant in CbfMmofi.T->3. 
Where houses had been pulled down oy a 
railway company, and a railway construct- 
ed on the site of them : — Held, that this 
was such an occupation as amounted to 
an actual ouster of a tenant in common of 
the premises. Doe d. Waten v. Horn, 

iu. 837; v. £64 

Bight of Defendant to dispute Landlord's 
2Ul&--Membero/ Company. ]-A, Ejectment 
for two stamping mills, on the demise of 
C. H. The mills had been let to a miniug 
company by C. H., from year to year, and 
notice to quit had been given by him to the 
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company. On the day of the demise in 
the declaration, C. H. was a partner in the 
company, and the defendant, who was an- 
other partner, defended on behalf of the 
company. At the trial, it was mled that 
the defendant was estopped from disputing 
the title of C. H., although C. H. had ad- 
mitted in an answer in Chancei*y, which 
was in eyidence, that he had no legal title : 
— Held^ on a bill of exceptions, first, that 
the defendant was estopped from disputing 
C. H.'s title, notwithstanding C. H. was a 
partner with him in the company; and, 
secondly, that C. H. being a member of 
the company was no objection to an eject- 
ment brought on a demise by him. IVxineis 
T. Doe d. Harv^, iy. 331 



II. Dbclulatiox and Nones to Appear. 

Mistake in Date,'] — 1. Where the decla- 
ration in ejectment was in titled of Trinity 
Term, 9th (instead of 8th) Vict., and the 
notice had no date, but required the tenant 
to appear in next Michaelmas Term (1846), 
and a regular seryice was effected before 
that term, the Court granted a rule for 
judgment. Doe d. Oyck v. Roe, xiy. 788 

[So, where the declaration was intitled of 
H. T.y 8 Vict. I and a notice without date was 
served in March, to appear in next E. T. : Doe 
d. Roe, 2 Dowl. & L. 23. In Doe d. Burton 
▼. Roe, 3 C. B. 607, even a rule nisi was refused 
where the notioe was to appear " on the fint 
day of the term," instead of in the term ge- 
nerally.] 

2. The Court granted a rule nisi for judg- 
ment against the casual ejector, where tne 
declaration was intitled, in December, as 
of Michaelmas Term, in 8th (instead of 7th) 
year of the reign of the Queen, and the 
notice was without date to appear in next 
Hilary Term. Doe d. Saunders y. Roe, 

xii. 566 

Afistaie in Court,'] — 3. Where a declara- 
tion in ejectment was intitled in the Com- 
mon Pleas, but the notice was to appear in 
this court, the Court declined, on the ob- 
jection being taken, to make absolute a rule 
for judgment against the casual ejector, but 
ordered the defendant to enter an appear- 
ance. Doe d. Knowlea y. Roe, xii. 569 



Quo minus Clause.] — 4. The Court re- 
fused to set aside a declaration in eject- 
ment, on the ground that it contained 
no quo minus clause. Doe d. Bloxam y. 
Roe, iii.187 

5. It is not too late to moye for judgment 
against the casual ejector in the term fol- 
lowing that in which the tenants have had 
notice to appear, whether the cause be a 
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town or country cause. Doe d. Wcdker y. 
Roe, ix. 426 



III. SsRyicB. 

See Landlord and Tenant, II, 13. 

On Servants.] — 1. Service of the declara- 
tion on a servant of the tenant on the pre- 
mises is, of itself, insufficient to entitle the 
plaintiff even to a rule nisi for judgment 
against the casual ejector. Doe d. Lord 
Dinorben v. Roe, ii. 374 

2. An affidavit, stating that a copy of 
the declaration in ejectment had been de- 
livered to a servant of the tenant in pos- 
sesBion, who was left in care of the premises^ 
is insufficient to move for judgment against 
the casual ejector, and the Court will not 
even grant a rule to shew cause on such an 
affidavit. Doe d. Read y. Roe, i.633 

Affixing Notice."] — 3. Where there were 
four tenants, lessees of four adjoining houses, 
three of whom were personally served with 
a declaration in ejectment, but the fourth, 
having left the premises unoccupied, the 
declaration was affixed to the door of his 
house, the Court granted a rule nisi for 
judgment against the casual ejector, to be 
served in the same way as the declaration, 
and afterwards made the rule absolute on 
an affidavit of such service. Doe d. Hindis 
y. Roe, iu. 279 

4. Service of a declaration was effected 
by passing the copy of the declaration and 
notice under the door of the dwelling- 
house, the party being in the house at the 
time and refusing to open the door or listen 
to the explanation given of the object and 
nature ot the service : — Held sufficient. 
Doe d. Lowndes v. Roe, vii. 439 

On Company,] — 6. In ejectment for part 
of the bed of a canal, service of the declara- 
tion on the clerk of the canal company at 
their office was held sufficient for a rule 
nisi for judgment against the casual ejector. 
Doe d. Fisher v. Roe, x. 21 

Upon Railway Company,] — 6. Service of 
declaration in ejectment against a railway 
company upon the secretary of the com- 
pany, is good by stat. 8 & 9 Vict. c. 16, 
8. 1^5. Doe d. Bayes v. Roe, xvi. 98 

Dispensation,] — 7. As to what circum- 
stances of obstruction wiU dispense with 
the ordinary service in ejectment, see Doe d. 
Mann v. Roe, xi. 77 

Affidavit of Service,] — 8. An affidavit of 
service of a aeclaration in ejectment, where 
the declaration is on several demises, is 
wrongly intitled^ ^' Doe on the demise of 

4a 
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C. V, Roe," without mentioning the others. 
Doe d. Coutint v. Boe^ iv. 68 

Entering Appearance.'] — 9. It is not ne- 
cessary in this court to enter an appearance 
for the casual ejector previously to signing 
judgment hy default in ejectment, and the 
costo of doing so will not he allowed. Doe 
d. Morgan v. Roe^ ii. 423 



IV. CONSBNT RULB AND PlEADINOS. 

Consent Bute must he drawn up h^ore 
Replication,'] — 1. The defendant in eject- 
ment, before judnnent had been moved for 
against the casual ejector, obtained leave to 
appear and plead as landlord and obtained 
the usual landlord's rule, and entered into 
the usual agreement for the common con- 
sent rule. These were duly delivered to 
the lessor of the plaintifTs attorney, with 
a plea of not guilty. The defendant having 
served a rule to reply, the lessor of the 

f»lainti£f delivered the replication (tliesimi- 
iter) without serving a copv of the consent 
rule, which had not then been drawn up. 
The Court set ande the replication as irre- 
gular, notwithstanding an affidavit of the 
plaintiff's attorney that he intended to try 
at the next assizes ; that he had never been 
requested to draw up the consent rule, or 
he would have done so ; and that he had 
now drawn it up ; and that the practice is 
to draw up the consent rule immediately 
before delivery of the issue with notice of 
trial, and to annex a copy of it to the issue 
when delivered. Doe d.Bumham v. Lever, 

xiii. 688 

[Per Roffet B., sittiag alone; hot Doe d. 

Biayney v. Savage, 4 Q. B. 416, Bubstantially 

decides the Bame point. So, consent rale must 

besigned. 2)oev.Trt//e#,B.C.,M.T.,1848.] 

Consent Ruh, Retfuisites of*] — 2. A con- 
sent rule in an ejectment for lands and 
mines, by which the party appeared to de- 
fend for '* a certain tin -bound,'^ (setting out 
its abuttals), containing a certain mine, 
&c., was held insufficient, on the eround 
that ejectment will not lie for a tin-bound. 
The defence should be for the mine which 
the defendant is working under the tin- 
bound. Doe d. Earl offalmouth v. Alder- 
son, i. 210 

[See the report of this esse in the notes to Mr. 
Smirke's report of Vice v. ThofMLS, p. 39.] 

Effect as to EttoppeL']—^. Ejectment by 
one tenant in common against his three 
co-tenants in common and the D. S. Rail- 
way Company, to whom the other three 
detendants had demised the premises in 

Question. The three co-tenants in common 
ef ended as landlords, and the company as 
tenants. The usual special order had been 
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obtained, admitting the landlords to defend, 
and to admit ouster, in case actual ouster 
should be proved. It was proved on the 
trial that rent had formerly been paid to 
all the tenants in common by certain other 
persons ; and there was no evidence to shew 
that any notice to quit had been given, or 
that that tenancy had been otherwise deter- 
mined : — Held^ that the railway company, 
who defended as tenants, were not pre- 
cluded, by the order admitting the land- 
lords to defend, from insisting that the 
former tenancy still existed, and therefore 
that the legal title was not in the lessor of 
the plaintiff on the day of the demise. 
Doe d. Wawn v. Horn, iii. 333 

4. A. mortgaged certain premises in fee, 
and B., his son and heir-at-law, joined in 
the deed, and covenanted for payment of 
the mortgage money. After A.'s death. 
B., to whom the property had been devised 
by him, executed a deed (which recited 
that the premises were in his occupation) 
appointing C. receiver of the estate, for the 
purpose of securing the due payment of 
principal and interest to the mortgagee, and 
empowering him to collect the rents from 
tenants, to determine tenancies by notice, 
&c., to destrain, to enforce any remedies, 
by ejectment or otherwise, for non-pay- 
ment of rent, or non-performance of agree- 
ments by tenants, and, with the mortgagee's 
consent, to let to new tenants, &c. : — Seld^ 
in ejectment for the mortgaged premises, 
on the several demises of the mortgagee, 
and of C. against B., who, by the consent 
rule, defended, ets tenant, that B. was not 
estopped from setting up, as a defence, that 
there was an outstanding tenancy, from year 
to year, in tenants who nad paid rent to the 
mortgagee, and that no notice to quit had 
been given to determine such tenancy. Doe 
d. Bouman v. Lewis, xiii. 241 

Amendment of Consent Rules when Title 
Adverse,] — 6. Where two persons delivered 
separate consent rules in ejectment, each 
claiming to defend as landlord, the one for 
the whole of the premises claimed in the 
action, the other for a part of them, speci- 
fically named in the rule under adverse 
titles, the Court ordered the consent rules 
to be amended, by confining them respec- 
tively to such parts of the premises as were 
really in the occupation of each party of his 
tenants. Doe d. Lloyd v. Roe, xv. 431 



Venire and Distringas,'] — 6. In ejectment, 
the cause was miscfescnlied in the venire 
and distringas juratores as being ** be- 
tween Sir S. D., Knight, (the lessor of the 
plaintiff, instead of John Doe on the de- 
mise of &c.), and A. R. defendant." The 
objection was taken at Nisi Prius^ before 
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the jury were sworn, and overruled : — 
Hdd, no ground for granting a new trial. 
Doe d. Davenport v. Rhodes^ xi. 600 

Amendment^] — 7. The omission of the 
date of the demise is not an amendable de- 
fect under 3 & 4 Will. 4, c. 42, s. 23, and it 
is no ground of nonsuit. Doe d. Parsons v. 
Heather^ viii. 158 

Issue is Distrihutiw,']—S. The plea of 
not guilty, in ejectment, is distributable, 
and the defendant is entitled to a verdict as 
to any part of the premises claimed in the 
action to which the lessor of the plaintiff 
fails to prove a title. Doe d. Bowman v. 
Lewis^ xiii. 241 

9. Where a defendant in ejectment has 
entered into the ordinary general consent 
rule, the verdict is general, and the defend- 
ant is not entitlea to have it entered for 
him as to any part of the premises to which 
the lessor of the plaintiff may have failed 
to prove a title. Doe d. Davenport v. 
HhodeSf xi. 600 

[But see Isst case.] 

New 7Vial,l — 10. If, in ejectment by a 
devisee, it is dojectcd at Nisi Prius that the 
legal fee is in trustees named in the will, 
but the Court is of opinion that they took 
a chattel interest^ the defendant will not be 
allowed to avail himself of this obiection, 
so as to have a new trial, inasmuch as, if 
the objection had been correctly stated at 
the trial, the plaintiff might have removed 
it by shewing that the chattel interest was 
determined. Doe d. Gordy. Needs^ ii. 129 

Costs depend upon the Consent Rule."] — 1 1 . 
After a rule for judgment in ejectment 
aj^nst the casual ejector, the defendant de- 
livered a plea and consent rule, in the latter 
of which the lessor of the plaintiff never 
joined, and judgment of non pros, was after- 
wards signed : — Heid^ that the Court had 
no power, either under the rule of H. T., 4 
Vict., or otherwise, to compel the lessor of 
the plaintiff to pay those costs, or join in 
the consent rule. Doe d . Pratten v. Boardy 

X. 076 
[R. H. T., 4 Vict., as to appearance before rule 
for judgment, is stated, sopra, TiL 346.] 

Taxing Costs,']— \2. Where the lessor of 
the plaintiff in ejectment, after obtaining a 
verdict and judgment, delays to tax his 
costs, (although apparently for the purpose 
of recovering the extra costs in an action 
for mesne profits), a judge has no autho- 
rity to order that the defendant shall be at 
liMrty to enter satisfaction on the record, 
unless the lessor of the plaintiff shall tax 
his costs within a limited time. Doe d. 
Drax V. FiUiter, xi. 80 
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I 13. Where the costs of an ejectment have 
been taxed, the plaintiff cannot, in an ac- 
tion for mesne profits, recover costs as be- 
tween attorney and client ; and it makes no 
difference that the costs have been taxed on 
the application of the defendant. Doe v. 
FUliterj xiii. 47 

Costs of Error.]— l^. The lessor of the 
plaintiff in ejectment, if taken by the de- 
fendant to a court of eiTor, is entitled to 
double costs of executing a writ of inquiry, 
under 16 & 17 Car. 2, c. 8, s. 4. Francis v. 
Doe d. Harvey y v. 273 



y. Under 1 Geo. 4, c.87. 

Term CertainT] — 1. Where a person held 
premises under an agreement in writing 
from Quarter to quarter, and the agi*eement 
proviaed that the tenant should quit pos- 
session upon receiving six months' notice 
in writing, and, in the event of his losing 
his license to sell ale, &c., through miscon- 
duct at any time during the term, should 
then forthwith quit possession, on being re- 
quested so to do by his landlord : — Hetd^ 
tnat he had neither a tensncy from year to 
year nor a term certain in the premises, 
within 1 Geo. 4, c. 87, s. 1, so as to entitle 
the landlord in ejectment to compel him to 

five security for costs under that act. Doe 
. Carter v. Roe^ x. 670 

Not Applicable to Forfeitures.] — 2. The 
stat. 1 Geo. 4, c. 87, s. 1, enabling landlords 
to recover possession of premises unlawfully 
held over by tenants, does not apply to the 
case where the tenant holds under a lease, 
which has not expired by lapse of time, but 
a right of re-entry is claimed for non-per- 
formance of the covenants. Doe d. Cundey 
V. Sharpley, xv. 668 

Time of Noticed] — 3. A notice, under the 
lGeo.4, c.87, S.1, requiring the tenant, 
<< according to the statute, to appear in court 
in Trinity Term next following," &c., is 
bad ; it ought to require his appearance on 
the first dav of the term. QuoBrCy whether 
a rule can be had under that statute where 
the lease or agreement is unstamped at the 
time the motion is made. Doe d. Holder v. 
Rushworthy iv. 74 

Requisites of Notice.'}— 4t. A notice given 
by a landlord in ejectment, under the 1 
Geo. 4, c.87, s. 1, signed ** A. B., agent for 
the plaintiff," is sufficient. Such a notice is 
sufficient, although it only requires the 
tenant to appear and be made aefendant, 
and find such bail, c\;c. ** and for such pur- 
poses as are specified in the act of Parlia- 

4a2 
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my posseaBion, or that may hereafter he- 
come my property, unto my wife J. H. I 
heqaeath to J. P. 200/., to be paid to her at 
the death of my wife. But if my wife, after 
my decease, sees fit to marry, her second 
husband shall have no claim whatsoever, 
that is, to sell or dispose of any part of the 
property which now or hereafter may be 
in my possession; but the above sum of 
200/. shall be paid to J. P. at the time of 
my wife's marriage : " — Heldj by Pollock^ 
C. B., and Platty B., (Parte, dissentiente), 
that a remainder in tee in real estate did 
not pass by this devise. Doe d. Haw v. 
Eariesy xv. 450 

[The principle is now perfectly recognised 
that the word ''estate " is genas generalissimnm, 
and will, bj its own proper force, without any 
proof aliunde of an intention to aid the construe- 
tion, carry the realty as well as personalty ; and 
is not to he confined and restrained to personalty 
only, unless there is a clear intent expressed in 
other parts of the will, which you are always to 
look to, or from the way in which the word is 
used in the particular part of the will where the 
contested use of it arises, or, in some other way, 
it is shewn to be restricted to mere personal es- 
tate, contrary to the strict, usual, and now estab- 
lished force, eflTect, and vidue of the word. Mayor 
and Corporation of Hamilton v. Hodton^ 11 
Jur. 194, p. C. Compare also Sanderton v. 
Dobmm, 1 Ezch. 141. In Midland Countiet' 
Railway Co. ▼. Otwin^ 1 CoU. C. C. 74, bequest 
of money, goods, chattels, estate, and effects, 
was held to pats real estate.] 

Estate in Fee, hy Implication,^ — 2, A tes- 
tator being possessed of estates m the coun- 
ties of L. and H., bequeathed certain legacies 
and annuities to his two sons and two 
daughters. The will then proceeded thus : 
— "That my wife M. C. may be left in as 
comfortable a situation as possible, I be- 
queath to her, for her natural life, the pos- 
session of my house in Stanley -place, Ches- 
ter, together with the use of the plate, linen, 
&c., and all the joint property in houses 
in Liverpool, and likewise of interest of 
money, as often as due, arising from the 3/. 
and 4/. per Cents., and to have and to hold 
the same during her natural life, save and 
except the clauses in favour of my daughters, 
AS already mentioned ; at her decease, it is 
my will and pleasure that M. K. and C. C. 
(his daughters) shall divide equally between 
them, as residuary legateesy whatever I may 
die possessed o/*, except what is already men- 
tioned in favour of others." The will, after 
giving the executors the power of selling 
certam leasehold houses in Liverpool, con- 
cluded thus : — ^*'But the house in Chester 
must not he sold, as long as my wife lives :" 
— Held, that the residuary legatees took the 
estates in L. and H. for an estate in fee-sim- 
ple, commencing at the death of the wife, 
and that they took the Stanley-place house 
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in fee-simple in remainder expectant on 
the death of the wife. Held, also, that the 
wife did not take any interest for life by 
implication in the estates in L. and U. 
Davenport v. OoUman, ix. 481 

For lAfe or in Fee,'] — 3. A testator, after 
directing that all his debts and funeral ex- 
penses should be paid by his executors, 
thereinafter named, devised to A. a parti- 
cular farm, without words of limitation, and 
other farms to B., C, and D. respectively, 
in the same terms ; and appointed A. and 
B. joint executors and residuary legatees 
of his will : — Held, that A. took a life es- 
tate only in the farm devised to her. Doe 
d. Eoberts v. Roberts, vii. 882 



For Life,'] — 4. A devise of an indefinite 
estate, without words of limitation, primft 
facie is a devise for life only ; and a previous 
charge on the estate, without any cham on 
the devisee in respect of it, will not enlarge 
it into a devise of an estate in fee. Doe d. 
Sams V. Garlicky xiv. 698 

[But see now under 1 Vict. c. 26, s. 28, that 
a disTise without words of limitation, primA facie, 
passes the whole estate of the testator.] 

Eldest Legitimate Son construed as Nomen 
colleetivum, — 6. A testator, after bequeath- 
ing his personal estate, devised as follows : 
— "I also give all my real estate, in the 
counties of Pembroke and Carmarthen, to 
my eldest son John, as aforesaid, for his 
lifcy and to his eldest legitimate son after his 
death, and, in default of such issue, I give 
it in like manner to my son Richard ; and 
in case that he has no legitimate issue male, 
I then give it, in like manner, to the off- 
spring about to be bom from my dearest 
wife, bessy ; and, in default of such issue, to 
my own right heirs, for ever : " — Heldy that 
John took an estate in tail male, the words 
"eldest legitimate son," being nomen col- 
lectivum. Lewis v. Puscl^, xvi. 733 

[See Jarman on Wills, 2, 317, for the cases 
where son, child, &c., are words of limita- 
tion. In Doe d. Burrin v. Chorlion, 1 M. & 
G. 429, a devise to eldest son was held not to 
confer an estate male.] 

Estate Tail.] — 6. A testator, hy his will, 
devised as follows : — "I give my house, gar- 
dens, &c., at G., to Mrs. S. S., and her 
heirs, if she has any child; if not, then, 
after the decease of herself and her husband, 
Mr. R. S., I give it to F. M. and her heirs." 
S. S. had a child, who was living at the date 
of the will, but who died four days after the 
date of it, in the lifetime of the testator : — 
Heldy that S. S. took an estate tail ; and 
that, upon her death without heirs of her 
hody, the property passed to F. M. Doe d. 
Jearrad v. Banntstery vii. 292 
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7. In 1788, estates were settled, by mar- 
riage settlement, to the use of the wife for 
life, with remainders to her issue in tail, 
with remainder to the settlor, (whose heir- 
ess at law she was), in fee. In 1818, by 
deeds, to which the husband and wife, and 
their only son, R. G., were parties, and by 
a recovery, suffered in pursuance thereof, 
the estates were limited to the use of the 
husband for life, remainder to the wife for 
life, remainder to R. G., the son, for life, 
remainder to the issue in tail, remainder 
to J. F., his sister, for life, with other re- 
mainders over. The husband died in 1819, 
the wife in 1822, and R. G. in 1828:— 
Hddy that inasmuch as the estate of J. F. 
was carved out of the estate tail of R. G., 
she had the same period for bringing an 
ejectment, in respect of any of the estates 
comprised in the above deeds, as he would 
have had if he had continued alive ; viz. 
twenty years, from the year 1822, when 
his remainder came into possession. Doe 
d. Ourss(m v. Edmonds^ vi. 206 

Tenants in TaU—StattiteofLimiUUions — 
Remitter,']—^, By marriage settlement, pur- 
porting to bemade in pursuance of articles re- 
cited init, an estate was conveyed to the hus- 
band and wife and the heirs of their bodies : 
— Held, that they thereby became tenants 
in tail special, and that a court of law could 
not construe the deed as making them ten- 
ants for life, with remainder to their issue 
in tail, even supposing that such be the 
construction to be put upon the articles by 
a court of equity. An estate being limited, 
by marriage settlement, to the use of A. 
and his wife, and the heirs of their bodies, 
and A. having died, leaving his widow and 
three children, viz. G., an only son, and 
L. and H., daughters, the widow, in 1735, 
by deed poll, in consideration of an annuity 
granted to her by her son, and of natural af- 
fection, ''granted, surrendered, and yielded 
up," the estate in question to the son, in fee, 
and he afterwards, during her life, suffered 
a recovery. The widow died in 1767; G. 
died without issue in 1779, having devised 
the estate to trustees to secure the payment 
of an annuity to W., the only son of his 
sister L. (who was then dead), and subject 
thereto to B., the eldest son of W., for his 
life, with remainder to the defendant, his 
second son. In 1790, B. entered, on his 
fiither's death, into possessionof the entirety 
of the estate, claimmg under the will of G., 
and subsequently did various acts in the 
character of devisee for life ; in 1814 he 
suffered a recovery of one moiety, and in 
1816 conveyed the entirety of the estate to 
mortgagees in fee. In 1818, M., the de- 
scendant of the other co-parcener, H., at 
the request of B., suffered a recovery of a 
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moiety, which it was declared should enure 
(subject to a term to secure a sum of money 
toM.) to theuseof B.'s mortgagees '.—-Held, 
first, that the deed poll of 17^ operated as 
a covenant to stand seised, and created a 
base fee, determinable by the entry of the 
issue in tail ; secondly, that although G., 
being estopped by the recovery suffered by 
him, was not remitted to the estate tail, yet, 
for the same reason, no right of entry ac- 
crued until his death, and, therefore, the 
period of twenty years, for the operation of 
the Statute of Limitations against the issue 
in tail, was to be calculated from his death 
in 1799, and not from the death of his 
mother in 1767 ; consequently, that the 
entry of B. (in 1790) was not barred by 
lapse of time; thirdly, that although B. 
entered under the will, and indicated an in- 
tention to take the estate under it for his 
life only, this intention was immaterial, 
and he was remitted, nolens volens, as to hb 
moiety, to the original estate tail, which 
was barred by the recovery of 1814 ; and 
fourthly, that either his possession enured 
to the benefit of his co-parcener M., so as to 
render the recovery of 1818 effectual as to 
the other moiety, or operated to confer on 
him, B., an estate in fee by wrong, which, 
being conveyed to the mortgagees in 1816, 
gave them a good title agamst the de- 
fendant, who claimed as devisee under 
the will of G. Doe d. DanieUv. Wood- 
ruffe, a. 608 

[Affirmed, on error, except that the Coart held 
that the entry and remitter of B. did not operate 
to remit M., hia co-parcener, to the other moiety 
of the eatate, xv. 769.] 

Application of cy-pres DoetrineJ] — ^9. A 
testator devised lands to P. M., his brother, 
for life ; remainder to the use of the first son 
of the body of P. M. for life ; remainder to 
the use of the first son of the said first son, 
and the heirs male of his body ; and in de- 
fault of such issue, to the use of all and 
every other, the son and sons of P. M., se- 
verally and successively, for the like in- 
terests and limitations as he had before di- 
rected respecting the first son of P.M., and 
his issue of the body ; and in default of 
issue of the body of P. M., or in case of his 
not leaving any at his decease, then over. 
P. M. never had any issue : — Held, that all 
the limitations, after that to the use of the 
first son of the body of P. M., were void for 
remoteness, and that the sons of P. M., if he 
had any, would not, bv the application of 
the doctrine of cy-pres, nave taken an estate 
tail, inasmuch as such a construction of the 
will would be to make the estate devolve 
in a line of succession different from that 
which the testator had expressly designated. 
Mwypenny v. Dering, xvi. 418 
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[See Vanderpiank y. King^ 3 Hare, 1, for an 
elaborate judgmeat upon this doctrine.] 

Estate durante MinoritcUe by Devise of 
" ProJM' — Pleading'] — 10. Covenant. 
The declaration stated that A. H., in her life- 
time, demised a certain messuage and land 
to the defendant for eleven years ; that the 
defendant covenanted with the said A. H., 
her executors, administrators, and assigns, 
to pay the rent ; that the said A. H., being 
possessed of the reversion, died after mak- 
ing her will ; and that the plaintifis, as 
her administratrices with the will annex- 
ed, became possessed of the said reversion. 
Breach, non-payment of the rent. The de- 
fendant traversed specially that the plain- 
tiffs were possessed of the said reversion. 
At the trial, it appeared that S. H., the 
husband of A. H., after devising his estates 
to his two sons, at that time minors in fee, 
devised as follows: — '* And it is my will and 
pleasure that my said wife shall have the 
use and occupation or annual increase, at 
her pleasure, of all that my said farm, &c., 
during the minority of my said sons, she 
keeping the premises in repair and paying 
all interest, monies, outgoings, &c. I also 
give and bequeath the use and occupation 
of all my farming stock, &c., unto my said 
wife, her executors and administrators^ until 
my son, J. S. J., shall attain twenty-one 
years, she paying thereout unto my said 
nve daughters 500/. a piece." S. H. liaving 
died, his widow, in the year 1836, made a 
lease to the defendant for eleven vears, re- 
serving rent payable to herself, *' her heirs, 
executors, and administrators or assigns," 
and died in 1 841 . The action was brought by 
the plaintiffs, as administratrices of A. U., 
dunng the minority of the sons, for the rent 
of the premises : — Heldy that the wife took 
an estate, not for her life, but during the 
minority of the sons, and therefore that the 
plaintiffs were entitled to recover. Held^ 
also, that there was no variance between the 
lease and the statement of it in the declara- 
tion, the lease being set out according to its 
legal effect, and the word '* heirs " being 
superfluous. WhitUme v. Lamb^ xii. 813 
[SembUt " nie and occupation " would have 
given an estate— Per Parke, B., p. 821.] 

Of Joint Tenant^,] — 11. A testator, by 
his will, devised his real estates to his nieces, 
E. G. and J. P., equally between themy to 
take as joint tenants, and their several and 
respective heirs and assigns for ever : — Held, 
that thev took estates as joint tenants for 
life, with several inheritances on the death 
of the survivor. Doe d. Littlewood v. 
Oreen, iv. 220 

Estate for Years.'] — 12, In 1769, A., 
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bein^ tenant for life of certain premises, 
demised them for forty-six years, to com- 
mence on the expiration of a former term, 
expiring in 1785. In 1775, A. died. In 
1795, the term granted by A. vested by 
assignment in B., who, in that year, de- 
mised the premises to C. for the term of 
thirty-four years and three-quarters. In 
1812, C. demised them to D. for eighteen 
years and a quarter, wanting ten days : — 
Heldy in an action by the personal repre- 
sentatives of C. against D. for a breach of 
covenant in not repairing the premises, that 
the plaintiff was properly described in the 
declaration as being possessed of the residue 
of the term of thirty-four ^ears and three- 
quarters, and of the reversion expectant on 
tne determination of the demise to the de- 
fendant ; for that, although after the death 
of A,, B. became tenant only from year to 
year to the remainder-man, yet, as he ac- 
tually continued in possession during the 
remainder of the term granted to him, bis 
interest and that of his under-lessees might 
be described in pleading either as an estate 
from year to year, or as an estate for the 
term of years. Oxl^ v. James, xiii. 209 
[Parket B., doubted whether the declaratioa 
was right, but that, as it could certainly be 
amended, a new trial ought not to be granted, 
(p. 215).] 

Estate of Trustees— ^Principle,'y-'lti. The 
general rule is, that wherever there is a 
limitation to trustees, although with words 
of inheritance, the trustees are to take only 
so much of the legal estate as the purposes 
of the trust require — Per Parke^ B. Bar- 
ker V. Greenwood, iv. 429 

lAce, Adams v. Adams, 6 Q. B. 860.] 

Net Rents and Projyf*.]--14. A testator 
devised lands to his wife, £. B., his daugh- 
ter, A. W., and W. B. W., her husband, 
and their heirs, to hold to them and 
their heirs, on trust, to permit and suffer 
his said wife, £. B., to receive and take 
all the net rents and profits during her life 
to her own use. subject to a rent-charge 
of 100/., payable to his said daughter. 
A. W., unaer her marriage settlement ; ana 
from and after the decease of his said wife, 
upon further trust to permit and suffer the 
said A. W. to receive and take all the net 
rents and profits to her sole and separate use 
for life, independent of her husband ; and 
from and after her decease, upon further 
trust to permit and suffer the said W. B. W. 
to receive and take all the net rents and 
profits to his own use for his life, with re- 
mainder to their children in tail. A power 
of sale was given to the trustees, which re- 
quired the purchase-money to be invested 
in the funds in their names ; and, after the 
decease of the wife, a power of appointment 
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of new tmstees waseiyen to A. W. and W. 

B. W., or the survivor of them : — Held^ 
that the trustees took the legal estate im- 
mediately on the death of the testator. 
Barker v. Oreenufoody iv. 421 

[In WhUe V. Parker, 1 Bing.,N. C, 573, a 
simiUr effect was given to the word "clear." 
Compare Doe d. Noble v. BoUon, 1 1 Ad. & Ell. 
188.] 

Estate of TruHeesJ] — 15. A testator, hy 
will datea in March, 1807, devised to trus- 
tees (not using words of inheritance) all his 
lands in B., on trust, to permit his wife to 
enjoy them for her life, and after her de- 
cease, on trust, out of the rents and profits 
to pay his brother an annuity of 10/. for 
five years, if he should so long live. The 
testator then devised a house to John Gord, 
the son of George Gord ; another to Greorge 
Gord, the son of George Gord ; and a third 
(after the expiration of certain life estates), 
to George Gordy the eon of Gord, He be- 
queathed also legacies amounting in the 
whole to 66/., George Gord and John Gord, 
the sons of George Grord, being two of the 
legatees, the legacies to be paid oy the trus- 
tees when the legatees should attain the age 
of 21 years, and he appointed his wife sole 
executrix : — Held, that the trustees took a 
chattel interest in the devised lands, either 
until the legacies were paid, or until the 
legatees had all attained twenty-one. Doe 
d. Gord V. Needs, ii. 129 

Vesting of Estate in Trustees — Presump- 
tion,'} — 16. J. S. being seised in fee of free- 
hold estates, and absolutely entitled to 
leasehold estates under a lease granted to 
himself, devised the freehold to his wife, 

C. S., in fee, and the lewehold also to her 
during the lives of J. and D. S., and, if 
they should survive her, to her heirs. C. S. 
by her will devised all her property to 
trustees, (without words of inheritance}, on 
the trust therein mentioned ; she then be- 

Saeathed to them the lands she held under 
. S.'s will, to pay an annuity to M. D. for 
her life. She also bequeathed to W. J. a 
legacy of 10/., and to C. J. and £. J., her 
grand nieces, certain yearly sums until and 
during their period oi apprenticeship ; she 
then appointed the trustees her executors, 
and directed that after all her debts were 
paid the residue of her personal and real 
estate should be equally divided between 
her said two grana nieces. C. S. died in 
1799, and the two grand nieces entered and 
received the rents of the whole property, 
subject to the annuity. In 1814, E. J. 
married, and in 1816 died, after having had 
a child, which also died. Upon her death 
the defendants entered into possession and 
received the rents of her moiety. The 
annuity of M. D. ceased to be payable in 
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1804; the legacy to W. J. was paid in 1812. 
In ejectment, brought by the husband of 
£. J., for her moiety of the freehold and 
leasehold estates : — Ifeldy that under the 
will of C. S. the legal fee in the freehold 
estates vested in the trustees, and that are- 
conveyance could not be presumed. (See 
Doe V. DavieSy 1 Q. B. 430). Held^ also, 
that the lessor of the plaintiff, not having 
shewn that the lease to J. S. was not a 
lease for lives to him and his heirs, had not 
made out any title to a moiety of the lease- 
hold estates. Doe d. Rees v. JVilliamSy 

ii.749 

Shifting useJ] — 17. By indenture of the 
12th of April, 1804, and by a fine and re- 
covery levied in pursuance thereof, certain 
hereditaments and premises were settled to 
the uses of such persons, &c,, as the settlor 
should by deed or will appoint ; and, in de- 
fault of appointment, to the use of the 
settlor in tail general ; remainder to J. L., 
the second son of the late Sir J. L., for life; 
remainder to the eldest son of J. L. in tail 
male ; remainder to the second, third, fourth, 
fifth, and all and every other the son and 
sons of the body of the said J. L. in tail 
male ; remainder to L. C. for life, with re- 
mainders over : subject to a proviso " that 
in case J. L., or any issue male of his body, 
shall become entitled to the possession or 
to the receipt of the rents and profits of the 
&mily estates of the said Sir J. L. deceased, 
then and in every such case the uses and 
estates herein before limited, expressed, and 
declared of and concerning the said here- 
ditaments and premises, whereof a fine and 
recovery are covenanted and intended to be 
levied and suffered as aforesaid, to or for 
the benefit of him or them who shall so be- 
come entitled to the possession or the receipt 
of the rents and profits of the family estates 
of the said Sir John L., and to and for the 
benefit of the issue male of such person or 
persons so becoming entitled, shall cease, 
determine, and be absolutely null and void : 
and then and in every such case, all and 
singular the said hereditaments and premises 
sh^ immediately thereupon, from time to 
time, devest out of the person or persons so 
becoming entitled, and shall eo over in such 
and the same manner, to all intents and 
purposes, as if such person or persons so be- 
coming entitled were actually dead with- 
out issue male." J. L., as the second son 
of the late Sir J. L., became entitled to the 
possession of the family estates mentioned 
in the proviso, in the lifetime of the testa- 
tor, who afterwards died without issue, and 
without having exercised the power of ap- 
pointment. At the time of his death there 
were living the said J. L. (then Sir J. L., 
Bart., who had become entitled to the 
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family estate), J. II. L., the eldest son of 
the said Sir J. L. the son, H. L., his second 
son, and four other sons, also the said L. C. 
mentioned in the indenture : — Heldy that 
the remainders to the sons of J. L. were 
destroyed, and that L. C. took an estate 
for lii'e. Morriee v. Langkamy viii. 194 



ESTATE PUR AUTRE VIE. 

Pur Autre Vie — Special Oceupant^— 
Where a lessee of lands demised to him, his 
heirs and assigns, for lives, devised the pre- 
mises for the residue of the term to W. J. L. 
and his assigns, who died intestate : — Heldy 
that the premises did not go to the heir of 
W. J. L., but to his personal representa- 
tive, under the Statute of Frauds, 29 Car. 2, 
c. 8, s. 12. Doe d. Levois v. Lewis, ix. 662 



ESTOPPEL. 

See Bill of Exchange, III, 11. — Dekd,I, 

3, n. — Distress, II, 1. — EIiectment, I, 

4, IV, 3.— Execution, II, 16.— False 
Refkesbntation, 3. — Insurance, 1, 11. — 
Sheriff, I, 8. 

Recit€U,'] — 1. Where a distinct statement 
of a particular fact is made in the recital 
of a deed or other instrument under seal, 
and a contract is made with reference to 
that recital, it is not, as between the parties 
to the instrument, and in an action upon 
it, competent to the part^' bound to deny 
the recital ; and a recital in an instrument 
not under seal may be such as to be con- 
clusive to the same extent. But a party to 
an instrument is not estopped, in an action 
by another party, not founded on the deed, 
and wholly collateral to it, to dispute the 
facts so admitted ; but evidence of the cir- 
cumstances, under which such admission 
was made, is receivable to show that the 
admission was inconsiderately made, and is 
not entitled to weight as a proof of the fact 
it is used to establish. Carpenter v. Buller, 

viii. 209 

[See Lmman v. TYemere, I Ad. & £11. 792 ; 
and 2 Smith's Lead. Cas. 443—460.] 

Bv Recital in Deedof AsngnmentJ] — 2. A 
deed of aasignment, which was contested as 
a voluntary preference, under the Insolvent 
Act, recited that A. B., (the debtor), '* had 
proposed" the assignment: — Heldy that 
this recital did not estop the defendants 
claiming under the deed from shewing that 
it was not a voluntary preference. KniglU 
y. Ferguucfiy v. 395 

As to Interest by Release of Principal,'] — 
3. To assumpsit for the recovery of certain 
interest due to the plaintiff, on the sale by 
186 



him to the defendant of a policy of insur- 
ance on life, the defendant pleaded that by 
indenture made between the plaintiff and 
defendant, the plaintiff released, exonerated, 
and discharged the defendant of and from 
all claim and demand whatsoever for, 
upon, or in respect of the purchase of the 
policy, and all monies due to the plaintiff 
in respect thereof, and of and from the 
supposed cause of action in the declaration 
mentioned. It appeared in evidence that 
the policy was sold, subject to a condition 
that the purchaser should pa^ down a de- 
posit of 20/. per cent., and sign an agree- 
ment for payment of the remainder on 
June Rth, 1835 ; but should the comple- 
tion of the purchase be delayed, the pur- 
chaser was to pay interest on the balance 
of the purchase-money, at 61. per cent, per 
annum, from that da}' until the purchase 
was completed. The defendant did not 
complete the purchase till January, 1836, 
when he paid the purchase- money in full, 
with interest, from June 8th, and an assign- 
ment of the policy, duly executed by the 
plaintiff, containing a release in the terms 
stated in the plea, and having a receipt for 
the whole purchase-money, indorsed, was 
handed to the defendant. It was after- 
wards discovered that the plaintiff's attor- 
ney, on that occasion, under-calculated the 
interest by 34/. : — Held, that the release 
was a bar to an action for that sum. Hard- 
ing V. Amblery iii. 279 



By Acceptance.— 4, A bill of exchange, 
purporting to be drawn by B. & W., (a 
really existing firm ^, payable to their order, 
and to be indorsed by them, was negotiated 
by the acceptor with that indorsement upon 
it. The drawing and indorsement were 
forgeries i—Heldy that if the bill was ac- 
cepted, and negotiated by the acceptor, 
with knowledge of the foigery, he was 
estopped to deny the indorsement, as well 
as the drawing, by B. & W. : but, semble, 
that where the name of a real party as the 
drawer is forged, a party who accepts the 
bill in ignorance of the forgery is estopped 
to deny the drawing only, out not the in- 
dorsement, although in the same hand- 
writing. Beeman v. Ducky xi. 251 

[Sach estoppel mutt, however, be replied : 
Sanderson v. Coltman, 4 M. & 6. 209.] 

5. Where the declaration affainst the in- 
dorser of a bill of exchange aUeges that A. 
made the bill and indorsed it to the defend- 
ant, the latter Is not estopped by his in- 
dorsement to deny those allegations, al- 
though it is very strong evidence of them. 
Armani y. CastriquSy xiii. 443 

Acts in Paiff.]— 6. The acts which bind 
parties by way of estoppel, are acta of noto- 
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riety not leas formal and solemn than the 
execution of a deed ; as, for instance, livery 
entry, acceptance of an estate, and the lilce. 
I4f<in Y. B^y xiii. 285 

[Siee infra, Surrbndkr.] 

Bjf Payment into Court in Action for 
Price,"] — 7. In an action for the stipulated 
price of a specific chattel, the defendant 
pleaded payment into court of a sum which 
the plaintifiB took out in satisfaction of the 
cause of action : — Held^ that the defendant 
in that action was not estopped thereby 
from suing the plaintifiB for negligence in 
the construction of the chattel, iiigffe v. 
Bwrbidgcy xv. 698 

[Compare Mondei ▼. Steele, viii. 858.] 

On Tenami by Paymmt of Rent.] — 8. 
Certain land was Tested in trustees upon 
trust to apply the rents to the repair 
of a parish church. Those trustees, in 
1818y demised to S. for ten years, and again 
in 1828 for ten years more, which lease 
expired in 1838. During the lease S. as- 
signed to the plaintiff, and after the expi- 
ration of it, the plaintiff continued in poa- 
session under the trustees, paying rent to 
them. The trustees afterwards, and after 
the 69 Geo. 8, c. 12, came into operation, 
viz. in 1842, assigned by deed to new 
trustees, two of whom were the church- 
wardens of the parish at the time that a 
distress for rent was made: — Hefd^ that 
the payment ot rent to the old trustees was 
evidence of a new taking under them as 
tenant from year to year, which precluded 
the plaintiff from contesting the title of 
the old trustees, and that the new trustees, 
who claimed under them by deed of assign- 
ment, had a good title by estoppel. Ghudds^ 
worth V. Knigkta^ xi. 337 

[The marginal note of Whitton v. Peaeoek, 
2 Bing., N. C., 411, corrected. The reason for 
the judgment in that case waa, that the reversion 
by estoppel on the first lease was not a copy, 
hold transferable by sarrender and admittance. 
See a strong tUnstration of the rule of estoppel 
on a tenant in Dolby v. Ilet, 11 Ad. & EU. 335.] 

Admissionbypkadinffin a former Action not 
an Eitoppel in a subsequent Actidk.] — 9. To 
an action of debt on an indenture, whereby 
the defendant covenanted to pay the plain- 
tiff 600/., with interest, on a certain dav, the 
defendant pleaded by way of estoppel that 
the plaintiff had impleaded him in a former 
action of debt on bond, conditioned in the 
penal sum of 1200/., for payment of 600/. 
and interest, beuig the same principal sum 
and interest as were secured to the plaintiff, 
by an indenture of even date with the boud; 
in which action the defendant pleaded an 
usurious affreement made between the 
plaintiff and himself, and averred that the 
Dond was given in pursuance of the said 



affreement ; the plaintiff traversed the latter 
allegation, and tnereujpon issue was joined, 
and found for the defendant. The plea in 
the present action then alleged the identity 
of the indenture in this and in the former 
action mentioned, and of the 600/. and in- 
terest in this and in the former action men- 
tioned : — Heidf no estoppel ; inasmuch as 
the existence of an usurious asreement was 
not directly in issue in the rormer action, 
but only the question whether the bond 
was given in pursuance of the agreement 
alleffed in the plea ; and that the admission 
of the usurious agreement on the record in 
that action was not sufficient to estop the 
plaintiff from contesting it in this action. 
Carter v. James, xiii. 137 

[See note upon this case, 2 Smith's Lead. Cas. 
443.] 

Bff Foreign Judgment.] — 10. A plea of 
foreign judgment by way of estoppel 
should commence and conclude by way 
of estoppel. General Steam Navigation 
Company v. GuiUou, xi. 877 

By ruling Sheriff to return Writ^ — 11. 
The plaintiff, by ruling the sherift to re- 
turn the writ, is not estopped from shew- 
ing that it was not a good writ, for although 
it might be bad as against the party suinff 
it out, it might still be good as respectea 
the sheriff; and that the filing of the re- 
cord did not affirm the existence of a void 
writ; and therefore that the replication 
was bad. Jones v. Williams, viii. 349 
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and who had undertaken to produce it at 
the trial, if the judge should tnink he was 
bound to do so. Before the assizes, the 
bond had been sent by W. to the defend- 
ant's attorney in the action, in London, for 
the purposes of inspection and admission, 
under a judge's order; and the plaintifPs 
attorney had there taken a correct copy of 
it. At the trial, W. had the bond in court, 
but objected to produce it, on the ground of 
privilege, and the objection was allowed : — 
Heldy first, that the notice to produce the 
deed was sufficient, under the circumstances, 
to let in secondary evidence of it ; secondly, 
that the copy so taken by the plaintiff's 
attorney was admissible as such evidence. 
Lloyd V. Mostyn, x. 478 

[This overrules .FY^AtfTv. H«mt»^, cited I Phil- 
lips on Evidence, 182, as decided by Bay- ; 
ley, J.] j 

III. Documents. j 

OugtodyJJl — I* I^ order to render a docQ- j 
ment admissible in evidence, it is not ueces- [ 
sary that it riiould come from the most 
proper place of custody ; it is sufficient if it 
comes from a place where it may reasonably 
be expected to be found. OrougJUon v. 
Blake, xii. 205 

[See the principle laid down by Tindal, C. J. , 
delivering the opinions of the judges, in Bishop 
qf Meath v. Marquii' qf H^mche$ter, 3 Bing., 
N. C, 200, 202.] 

Guslody,'] — 2. J. W. occupied land under 
one W., wno was lessee for lives, and paid 
the rent reserved by the lease. The day 
after the lease expired J. W. went and ob- 
tained the lease from W. & J., who claimed 
no interest in it, and delivered it up to the 
lessor, from whom he took a fresh demise 
of the land. The lease was produced from 
the custody of the lessor at the trial: — 
Heldy that it came from the proper custody. 
Bees V. Walters^ iii. 627 

Proof of Handwritina*'] — 3. Where a 
witness, called to prove the signature of the 
attesting witness to a bond, swore that the 
signature was not in the supposed attesting 
witness's handwriting, another paper (not 
in evidence in the cause) was put into his 
hand, which he also stated was not that 
person*s writing: — Held, that the plaintiff 
was not at liberty to prove, for the purpose 
of contradicting the witness in the box, that 
this paper was actually vmtten by the at- 
testing witness to the bond. Hughes v. Bo- 
gers, viii. 123 

[This was decided on the ground of irrelevancy 
of the issue. The correctness of the rule laid 
down in QriffiU v. Ivory, 11 Ad. & £11. 322, 
can hardly be considered as decided ; see Vounge 
V. HonneTf 2 M. & R. 537, and Hughes v. Rogers, 
vili. 125.] 
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Of Handwriting of AttesHng Witness,^ — 
4. The agreement was attested by the land- 
lord's steward, who, after havinsf been ap- 
prehended for embezzlement, hadabsconded 
and could not be found, after search at his 
house and at the inns he was in the habit 
of frequenting : — Held, that evidence of his 
handwriting was properly received. Sari 
of Falmouth v. Boberts, ix. 469 



IV. Parol Evidbnce. 

To contradict Written Instruments.'] — 1. 
Parol evidence is inadmissible to contradict 
the plain terms of a written instrument, 
e. g. to shew that a bill of exchange was 
not to be paid according to its tenor. 
Adams V. Bingley, i. 374 ; see also I>oe t. 
Birch, i. 402 ; Magte v. Atkinson, ii. 440; 
Higgins v. Senior, viii. 834 

[But a mere memorandam, not amooiiting to 
a ooHtract, will not exclude parol evidence, as of 
a warranty: Allen v. Pink, iv. 140; and see 
supra. Auction, 3.] 

2. Parol evidence is inadmissible to vary 
or alter the terms of a contract, which, un- 
der a statute, e. g. the Statute of Frauds, is 
required to be in writing. Marshall v. 
Lynn, vi. 169 

Exception,"] — 3. Evidence is admissible 
to shew illegality, e. g. that a cheque is 
poet dated. Serle v. Norton, xi. 309 

4. It is also admissible to shew that a 
deed, purporting to be made in considera- 
tion 01 natural love and affection, and, there- 
fore, prim& facie, fraudulent against credi- 
tors, was in fact made for a valuable consi- 
deration. Ga/e v. Williamson, viii. 406, 410 

As to Undisclosed Principal.] — 5. Where 
a contract is made bv an agent, evidence is 
admissible to give the benefit of the con- 
tract to, or charfi;e with liability, the un- 
named principsl. Higgins v. Senior, 

viii. 844, 845 

To explain Written Instrument,]^d. Pa- 
rol evidence is admissible to quality or alter 
the meaning of the words which apparently 
form the written contract, to insert the 
true words which the parties intended to 
use ; e. g. to shew the peculiar meaning by 
usage or local custom ; e. g. of weeks in a 
theatrical contract. Grant v. Maddox, 

XV. 737 
[See judgment in Simpson v. Margetson, 17 
L. J., Q. B., 12 Jur. 85, ai to *< months." See 
also Bold V. Bayner, supra, i. 343 ; and supra, 
Deed, II. 4, and cases collected: Lewis v. Mar^ 
shall, 7 M. & G. 738; Shore v. WUsoh, 9 CI. & 
Fin. 499.] 
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7. Evidence is receivable to explain the 
meaning of letters ; as P. P., in an agree- 
ment for a coursing match. Daintree v. 
Hutchinion^ x. 85, 89 

8. Where the defendant, by a written 
contract, agreed to sell the plaintiff sixty 
tons of *' Ware potatoes," at 61. a ton, it 
appeared in evidence tliat in the neighbour- 
hood three qualitiesof potatoes were Known, 
*« Wares, Middlings, and Chats," Wares 
being the largest and best : — Held^ that evi- 
dence was not admissible to shew that the 
plaintiff had, in fact, contracted for the sale 
to him of a particular kind of Ware pota- 
toes, viz. " Regent's Wares," while those 
offered to him by the defendant were of an 
inferior kind, viz. " Kidney Wares." Smith 
▼. JeffryeSy xv. 661 



or things, parol evidence is inadmissible. 
Dae V. Hiscocksj v. 863 

Clayton v. Lord Nugent ^ xiii. 200 

[See Will. 4.] 

To prove Independent Facts,'] — 12. The 
fact that a party has agreed to sell goods on 
commission may be proved by oral evi- 
dence, though the terms as to its payment 
have been reduced into writing. Whitfield 
V. Brandy xvi. 282 

13. The verdict of a compensation jury 
never having been recorded, as directed by 
a railway act : — Held^ that parol evidence 
might be given of their finding, and of the 
grounds on which it proceeded. Manning v. 
Eastern Counties Railway Company ^ xii. 237 



Annexing Incidents — Principle.'] — 9. In 
commercial transactions extrinsic evidence 
of customs and usage is admissible to annex 
incidents to written contracts, in matters 
with respect to which they are silent. The 
same rule has also been applied to contracts 
in other transactions of life in which known 
usages have been establbhed and prevailed, 
and this has been done upon the principle 
of presumption, that in such transactions 
the parties did not mean to express in writ- 
ing the whole of the contract by which thev 
intended to be bound, but a contract witn 
reference to those known usages. Hutton 
v. Warren^ i. 476 

[The prior or contemporaneoiis dealings of the 
parties may be evidence of the usage. See Gore 
V. Uoyd, xii. 463, and Bourne v. Gatliffe^ 11 CI. 
& Fin. 45. The evidence, however, must not 
be repngnant or inconsistent, either expressly 
or impliedly, to the terms of the contract. See 
Hutton V, Warren, i. 477 ; Clarke t. Royeton, 
xiii. 752; Grant Y.MaddoSfTV. 745~Per Rolfe, 
B.] 

To identify the Persons and Things.]— 10. 
All the facts and surrounding circumstances 
respecting the persons or property referred 
to in a will, are admissible in evidence, to 
shew the meaning and application of the 
words. Doe a. Hiscodts v. Hiscockst 

y. 363, 368 

[The principles which govern the admissibility 
of evidence for this purpose, are folly stated in 
the judgment : and compare Shore v, Wilson, 9 
CI. & Fin. 409, 578. See supra, Dbvi5B, 1, 
2, 13.] 

Excqi>tion.'\—ll, Where ambiguity ap- 

Sears upon the face of the instrument, and 
oea not arise from extrinsic evidence, shew- 
ing that the description in the instrament 
is equally applicable to two or more persons 
101 



y. Dbclarations and Entribs. 

Bight of Feny,] — 1 . A right of ferry is a 
matter in which the public are interested, 
and as to which, therefore, reputation is 
evidence. Pirn v. Curell^ vi. 234 

Free Warren."] — 2. Reputation is ad- 
missible evidence of a claim of free warren 
by prescription over an entire manor. Earl 
of Carnarvon v. Villeboisy xiii. 313 

[See Frbs Warrbn.] 

Semble^ that an ancient deed, made be- 
i tween the lord of the manor and a great 
many of the copyholders, in which the lat- 
ter claimed, and the former admitted and 
confirmed, what they mutually conceived 
to be the immemorial customs of the ma- 
nor, but which deed omitted all mention of 
the particular custom in question, was 
strong evidence, even against parties not 
privy in estate to any oi the copyholders 
who executed the deed of reputation, to 
shew that it did not exist at that day, and 
that the subsequent usage relied upon in 
support of it was referable to usurpation, 
and not to right. Marquis of Anglesea v. 
Lord Hathertony x. 218, 239, 244 

As to Interest in Estate.] — 3. The determi- 
nation of a copyhold interest may be shewn 
without producing the copy of court-roll. 
Thus, a declaration by the party in posses- 
sion that hb interest was less than a fee, 
e. g. for his own life only, would be pri- 
mary evidence that it ceased to exist at his 
death. Secus, where he declared that he 
held '* for life interest," that statement be- 
ing consistent with one or more life inter- 
ests coming into exbtence at his death. By 
an inclosure act, the expenses attending the 
inclosure were to be raised by sale of part 
of the commonable lands ; toe balance, if 
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any, of the proceeds to be repaid to the 
landowners. Accordingly, sales were made, 
and the surplus proceeds divided among the 
landowners according to a " return rate," 
divided into two proportions, one calculated 
according to the ** possessioner's" interest 
for life or years, the other the reversioner's 
proportion, calculated according to the time 
likelv to elapse before their interest ac- 
crued into possession. A landowner in pos- 
session, aged seventy, received a sum cal- 
culated on the assumption that his estate 
was held for his life ; but it did not ap- 
pear that the party had any knowledge 
of the paper containing the rate, or of the 
data by wnich the sum he had received was 
fixed : — Heldy that the return rate was not 
evidence to cut down his interest to less 
than a fee. Doe d. Welsh v. Lancfield^ 

XVI. 497 

Ambiguous Expression^ — 4. A declara- 
tion by a possessor of land, that he held 
'* for life interest," does not necessarily ad- 
mit that the ri^ht of possession would, im- 
mediately at his death, accrue to the rever- 
sioner ; for one or more other life interest 
might exist consistently with the words 
used. The expression being merely ambi- 
guous would, if relied on for plaintiffs in 
ejectment, so far justify the judge in non- 
suiting, that no new trial would be granted ; 
for the burden of affirmative proof of title 
being on them, they adduced no evidence 
having a preponderance either way, so as 
to make it necessary to leave it to the 

jury. Doe d. IVelshv.Lanpfieldy xvu 497 
[See also Doe d. CAidgeyY, HarriSf zvi. 519, 
524.] 

Declaration by deceased (hllector of Rents,"] 
1. Quasrey wnether a verbal statement, 
made by a deceased collector of rents, at the 
time of paying over to his employer monies 
received by him from the tenants, as to the 
person iVom whom he received a particular 
sum entered by him in the rental, is ad- 
missible in evidence against that person. 
Fursdon v. Clogg^ 572 

[A ▼erbal declaration was admitted, witboat, 
however, being objected to, in the Sussex Peer^ 
age Case, 11 CI. & Fin. 103, 113. In SUrkie, 
i. 613, it is stated that the Court, in the princi- 
pal case, were in favour of the admissibility of the 
evidence.] 

Declaration of Attesting Witness inad- 
missible,'] — 6. Covenant on a mortgage deed. 
Pleas, non est factum, and that the deed 
had been fraudulently altered after its exe- 
cution by A., one of the attesting witnesses. 
The execution of the defendant appeared to 
be attested by two witnesses, A. and B. A. 
was dead. fi. being called, denied all re- 
192 



collection of having attested the deed, and 
doubted the genuineness of his own and the 
defendant's signatures. The handwriting 
of A. and of the defendant was then proved 
by other witnesses. It appeared that the 
sum secured was written over an erasure : 
— Held, that the defendant could not give 
evidence of declarations by A. tending to 
shew that he had forged or fraudulently al- 
tered the deed. Stobart v. Dryden, i. 616 
[In the judgment the prior decisions are ex- 
amined, and virtually overruled. See 622— 
628.] 

As to Insolvency,] — ^7. Declarations of a 
person in insolvent circumstances, tending 
to shew that he knew of his insolvency, are 
admissible in evidence to prove such know- 
ledge, provided the fact of his insolvency 
be proved aliunde. Semble, that the fact 
of insolvency should be proved before the 
declarations are offiared in evidence. 7%omas 
y. Connelly iv. 267 

Entty against Interest as proof of Cotta- 
teral Fact,] — 8. By a promissory note, £. 
H., W. D., and J. H., jointly promised to 
pay to J. £. 300/., with interest. W. D., 
tiaving afterwimls paid J. £. 280/. on ac- 
count of the note, J. £. made the following 
indorsement upon it : — ** Received of W. 
D. the sum of 280/. on account of the within 
note, the 800/. having been originally ad- 
vanced to £. H." In an action brought by 
W. D., who had paid the whole amount 
due, i^inst J. H., to recover contribution 
from him ** as a co-surety :" — Held, that 
the indorsement was admissible in evidence, 
to prove not only the payment of the 280/., 
but also that the money was originally ad- 
vanced to £. H. as principal. Dames v. 
Humphreys, vi. 153 

[Had the point been res Integra, semble, the 
decision would have been different, see p. 166. 
See Mayor qf Exeter v. Warren, 5 Q. B. 779.] 

Entries,] — 9. Where it was the course of 
business for H., one of the workmen at a 
coal mine, to give notice to Y., the fore- 
man, of the coal sold, and Y., not being 
able to write, employed one B. to make en- 
tries of the sales m a book at the time from 
his (Y.'s) information: — Held, that H. and 
Y. being dead, the entries were not evidence 
in an action for the price of such coals. 
Brain v. Preece, xi. 773 

[There is a disinclination to extend the prin- 
ciple of iVtce V. Lord Thrrinpton, I Salk. 285, 
see p. 775 ; and see Reg. v. Worth, 4 Q. B. 132, 
that a practice to make entries is insufficient if 
there be no duty.] 

10. By an inclosure act, claims to allot- 
ment were to be made in writing and sent 
to the commissioners. The claims made 
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were entered by their clerk in a book, 
though not required by the act to be bo 
kept. The claims allowed by the commis- 
sioners were marked in the book *' al- 
lowed,'* and attested by their initials af- 
fixed thereto. The entries were made in 
the course of business, and at the time they 
purported to bear date. Semble, they were 
admissible in evidence, on proof of the 
clerk's death and of a negative search for 
the original claims in the proper repository. 
Doe d. fVeUh y. Langfield^ xvi. 497 



YI. Records and Judicial Pbogskdiitos. 
See Fines, 4, 6. 

Verdict or Judgment when Admisnble.'] — 
1. In cases where reoutation is evidence, 
that is, in cases involving a general right, 
in which all the Queen's subjects are con- 
cerned, a verdict or a judgment, upon the 
matter directlv in issue between tne par- 
ties, although between other parties, is also 
evidence ; not, however, that it b evidence 
of any specific fact existing at the Hme^ but 
that it is evidence of the most solemn kind 
of an adjudication of a competent tribunal 
upon the state of facts and the question of 
usage at that time. Pirn v. Ourell^ vi. 266 

[See also Ziaydottrti v. Crisp, iv. 326 ; Earl qf 
Camarwrn v. Viilebois, xui. 313, 331.] 

Decreed] — 2. On an issue as to the exist- 
ence of an immemorial risht of the deputy 
daymeters of London: — Held, that a decree 
of a court of e(]uity,in a cau8e|between third 
parties, touch mg the same right, whereby 
an issue was directed to try whether the 
sums claimed were a reasonable recompense, 
was admissible in evidence. Held, also, 
that the party producing it was not bound 
also to put in the depositions in the cause 
which were referred to (in the usual form) 
in the decree ; but, semble, that the other 
party would be entitled to read the deposi- 
tions as hb evidence. La^hcum v. Vrisp, 

iv. 320 

Interlocutory Orders Inadmissible,'] — 3. 
The plaintifis derived title to their ferry 
under a grant n-om Edward III to the priory 
of Birkenhead. The defendants, in dis- 
proof of this title, sought to show that there 
was a pre-existing ferry from Liverpool to 
Birkenhead, and from Birkenhead to Liver- 
pool, which rendered the grant of Edward 
III void as a grant of ferry. In order to 
shew that both were ferries one way only, 
the plaintifis' from Birkenhead to Liver- 
pool and the other from Liverpool to Birk- 
enhead, the plaintiflfs gave in evidence cer- 
tain proceedings in the Court of Chancery 

VOL. XVI. 
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of the Duchy of Lancaster, temp. Charles I, 
on an information, filed at the relation of 
the then lessee of the latter ferry under the 
crown, Sir W.Molyneux, against the pro- 
prietor of the former, a Mr. Powell. The 
information claimed a ferry both ways, and 
souffht to restrain the defendant irom pro- 
ceeding in certain suits in the Court of lle- 
quests at Westminster, in disturbance of 
tne right of the relator, and prayed process 
against the defendant to appear in the 
Duchy Court to answer the premises and 
abide the order of the Court. Before an- 
swer, the Court made an order, purporting 
to be 'Mn explanation of an injunction 
against the defendant to permit the relator 
peaceably to enjoy his ferry and take the 
profit thereof m such a manner as the 
same had been enjoyed for twenty years 
last past," and whereby (on affidavit on the 
part of the relator, stating that the occu- 
piers of the two ferries had been accustomed 
for twenty years past mutually to account 
with each other, at certain times and places 
agreed on, concemingthe profits of the fer- 
ries, the occupiers of Powell's ferry paying 
to the occupiers of Molyneux's ferrv half 
the profits of the freight laden on the Li- 
verpool side and landed on the Cheshire 
side, and the latter making some payments 
to the former for part of the pronts of the 
freight laden on Cheshire side and landed 
on Liverpool side), the Court ordered that 
Powell snould account and pay as had been 
accustomed, or in default an attachment 
should be awarded against him. The an- 
swer of Powell also claimed a ferry both 
ways, founding his title on the grant of 
Edward III. On the 6th June, 1627. the 
Court ordered that an attachment should be 
awarded against the defendant for his con- 
tempt, in not accounting according to the 
former order ; and, on the 11th June, a fur- 
ther order was made that the ferrymen on 
both sides should weekly account, each to 
the other, according to the previous usage ; 
that both sides should account each to other 
for the time past, before the next assizes ; 
that the relator might take out an attach- 
ment de bene esse, that if the defendant 
and his ferrymen did not account accord- 
ingly, they might be attached for their for- 
mer contempts ; and that, in case the ferry- 
men of the relator did not account accora- 
ing to that order, an attachment should be 
awarded against them. It appeared that 
depositions were afterwards taken in the 
suit on both sides, but it did not appear 
what was its ultimate result: — Hela^ that 
none of the above orders were admissible in 
evidence, as not amounting to an^ final de- 
cree or containing any adjudication of the 
Court upon the right of the parties, but 
merely directing the continuance of a cer-^ 
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tain state of things pendente lite. Pirn v. 
Curell, vi. 234 

4. An ancient extent of crown lands, 
found in the office of Land Revenue Re- 
cords, and purporting to have been made 
by the steward of the crown lands, is evi- 
dence of the title of the crown to lands 
therein mentioned, and stated to have been 
purchased by the crown of a subject, be- 
cause the result of an inquiry by a public 
officer. Doe d. William IV v. Roberta^ 

xiii. 620 

ExaminedCopie9 — Land Revenue Records,'] 
— 5. Documents deposited in the office 
of her Majesty's Land Revenue Records and 
Inrolments, pursuant to the stat. 2 Will. 4, 
c. 1, may be proved by examined copies, 
in a suit brought to establish the title of 
the crown or its lessee to lands to which 
such documents relate ; and that, although 
the original purport to be the rental of a 
former grantee of the crown. Expired 
leases by the crown of lands or mines, ten- 
dered in evidence as acts of ownership by 
the crown, are so provable by exammed 
copies, although the originals may not have 
been inrolled within six months after their 
execution, pursuant to the stat. 10 Geo. 4, 
c. 60, s. 63. Qucerey whether that enact- 
ment is not directory only ? Doe d. Wil- 
liam IV y. Roberte, xiu. 620 



VII. Miscellaneous Points and Practice. 

Acts of Ownership.'] — 1. Where, in tres- 
pass qu. cl. fr., the plaintiff claimed the 
whole bed of a river, flowing between his 
land and the defendant's, the defendant 
contending, that each was entitled ad me- 
dium filum aque : — Heldy that evidence of 
acts of ownership exercised by the plaintiff 
upon the bed and banksof the riveron thede- 
fendant's side, lower down the stream, and 
where it flowed between the plaintiff's land 
and a farm of C. adjoining tne defendant's 
land, and also of repairs done by the 
niaintiff to a fence which divided C.'s farm 
mm the river, and was in continuation of 
a fence dividing the defendant's land from 
the river, was admissible for the plaintiff. 
Jones y. Williams, ii. 326 

[Recognising principle laid down in Doe v. 
Kemp, 2 Bing. N. C. 102. See Limitations 
(Statute of), III, 2 ; see also iz. 540 ; z. 218 ; 
ziii. 520.] 

Evidence of Acting,] — 2. To an action 
brought by the vestry clerk of the parish 
of Saint Pancras under a local act, tne de- 
fendant pleaded that the plaintiff was not 
vestry clerk : — Held, that evidence of his 
having acted and acting as vestry clerk was 
194 



sufficient primli facie evidence of his ap- 
pointment. M^Oakey Y, Alston, ii. 206 
[So, a churchwarden or overteer, {Doe d.Bow- 
ley V. Barnes, 15 L. J., Q. B., 293; 10 Jar. 529j; 
a sheriff, (Bunbury v. Matthews, 1 C. & K. 382); 
a replevin clerk, {Faulkner v. Johnson, zi. 581) ; 
and, generally, any officer acting in a pablic ca- 
pacity is presumed to have been rightly ap- 
pointed ; and the fact that the particalar act was 
done in his official capacity, may be proved by 
endence of his ezercisiog the office within a 
reasonable time before or after the act done. 
Doe d. Hopley v. Young, 8 Q. B. 63.] 

Proof of Issue,] — 3. Debt for goods sold 
and delivered, and on an account stated. 
The particulars ckimed 9/. lis, Qd, The 
defendant . pleaded as to all, except two 
sums of 1/. Os, 6d,, and 8/. I7s,, nunquam 
indebitatus ; as to 1/. 0«. 6d. payment into 
court ; and as to 8/. 17s,, a set*off. Issue 
on the first and third pleas ; the plaintiff 
took ont of court the money paid in under 
the second. Semble, that upon this record 
the plaintiff had nothing to prove, and 
that the only issue was on the defendant. 
Newhall v. Holt, vi. 662 



On whom affirmative of Issue,] — 4. The 
plaintiff sued the defendant for tne breach 
of an agreement to retake of him a public- 
house, (which the plaintiff had previously 
taken from the defendant), and to pay for 
the good-will, stock, &c., providea C. & 
Co., the owners of the house, would accept 
the defendant as a tenant ; and the decla- 
ration alleged that the defendant did not 
ask C. & Co. to accept him as tenant or 
make any effort to cause them to do so. 
This allegation the defendant denied by his 
plea, and issue was joined thereon. The 
plaintiff called the managing clerk of C. & 
Co., who proved that the defendant made 
application by letter for the house, in an- 
swer to which a personal interview was 
required ; the defendant made no further 
application himself, but his brother-in-law 
made inquiries on his behalf, to which a 
similar answer was returned. The witness 
stated also that C. & Co. would not have 
let the house, except at an increased rent. 
On this evidence the plaintiff was non- 
suited, and the Court held that the nonsuit 
was right. Jefferies v. Clare, ii. 43 

Bill and Answer,] — 5. Where depositions 
in a suit in equity are given in evidence at 
law, and the bill and answer are also put in 
to shew that the depositions are admissible 
in evidence, the opposite counsel has no right 
to refer to the bill and answer in his address 
to the jury. Chappell v. Purdojf, xiv. 303 

Rejection of Evidence,] — 6. Where evidence 
is rejected by a judge at Nisi Piius, the 



EXCHEQUER (COURT OF). 

oounsel proporing it ought to make a for- 
mal tender of it to the judge and request 
him to take a note of it, or he will not be 
allowed to raise before the Court any ques- 
tions arising out of such evidence, if the 
judge's note does not shew the point to have 
heen raised at the trial. CHbbsY.Pikey ix.351 
[See, further, Bboin (Right to), Exckp- 
TioMS (Bii^L ov), Nsw Tkial.] 



EXCEPTIONS (BILL OF). 

See ERR0Ry6. 

On Writ of Inquiry,'] — 1. Qu€erej whe- 
ther a bill of exception lies for misdirec- 
tion of a judge on the execution of a writ 
of inquiry. Price v. GreeUy xvi. 346 

[See Raymond on Bill of Exceptions for a full 
inquiry into the origin and extent of this re- 
medy.] 

Writ of Trial.] — 2. Where, on the 
trial of a cause under a writ of trial, a 
bill of exceptions had been tendered to the 
under-sheriff, which he declined to receive, 
the Court refused to interfere to stay judg- 
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ment and execution. White v. 



iv. 73 



3. The exact objection relied on must be 
taken at the trial, and the court of error can 
look only at the bill of exceptions to ascer- 
tain what the objection is. See the judg- 
ments in Rutter v. Chapman^ viii. 36 — 117 



EXCHEQUER (COURT OF). 

See Attobitey-General. — Information. — 
Outlawry, 2. — Prerogative. 

1. The equity of jurisdiction of the Court 
of Exchequer as a court of revenue is not 
taken away by the stat. 5 Vict. c. 5. At- 
tomey- General y. Hailing y xv. 687 

[Attorney' General ▼. Corporation of London, 
8 Beav. 270, contrk^Per Lord Longdate.] 

2. The course of the Exchequer as a 
court of revenue, involving proceedings 
hoth according to the forms of the courts 
of common law and of the courts of equity, 
is part of the current and general law of 
the realm. lb. 693 

[In this judgmenti and in The Attomep'Oene^ 
rat ▼. Sewetlt iw, 77, will be found much infor- 
mation as to the jarisdiction of the Court of Ex- 
chequer.] 

Transfer of Action.] — 3. An action, 

hrought in another court against a revenue 

officer for the value of goods seized by him 

for a breach of the revenue laws, will be 

106 
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removed into the Exchequer, on the appli- 
cation of the Attorney-General, at any 
stage of the proceedings. And the affida- 
vit in support of such application was held 
to be properly intitled as between the At- 
torney-General and the plaintiif in the ac- 
tion, proceedings having been commenced 
for the condemnation of the goods, al- 
though no information had yet heen filed 
in tlus court. AUomep-Oeneral v. King^ 
ston, viii. 163 



EXCISE. 
See Customs. — Extent, 2. — Intobmation. 

Effect of Penalties and Prohibition 
fiDon Contract — Statement of Trade.] — 1. 
The 25th and 26th sections of the Excise 
License Act-, 6 Greo. 4, c. 81, which subject 
to penalties any manufacturer of, or dealer 
in, or seller of tobacco, who shall not have 
his name painted on his entered premises 
in manner therein mentioned ; or who shall 
manufacture, deal in, retail, or sell tobacco 
without taking out the license required for 
that purpose, do not avoid a contract of 
sale of tooacco made by a manufacturer or 
dealer who has not complied with the re- 
quisites of these sections Their efiPeot is 
merely to impose a penalty on the offend- 
ing party, for the benefit of the revenue. 
But where it appears that the intention of 
the legislature was to prohibit the contract 
itself, although that be only for purposes 
of revenue, the contract is ille^l and void, 
and no action can be maintained upon it. 
An allegation in a plea, that the tobacco, 
for the price of which the action was 
brought, was sold by the plaintiffs "as 
manufacturers of tobacco, after the stat. 
6 Geo. 4, c. 81, and that they had not a 
license under that act,*' is not a sufficiently 
direct allegation that the plaintiffs were 
lyanufacturers of tobacco, so as to come 
within the provisions of the act. Smith v. 
Mawhood^ xiv. 462 

In whose name Permit to be tnade out.] 
— 2. Where G., the licensed keeper of a 
public-house, sold the lease of it to N., who 
entered into the occupation of it, the license 
still remaining in the name of G. ; and a 
quantity of spirits, which required a per« 
mit for its removal, under 2 Will. 4, c. 16, 
was supplied by a distiller on the order of 
N., and delivered on the premises in ques- 
tion : — Held, that a permit made out in the 
name of G. was a valid permit under the 
statute. Nicholson v. Hood, ix. 365 

Liability under 5^B Vict. e. 93.1--d. A 
dealer in, and retailer of, tobacco, is liable to 
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the penalty of 200/., imposed by the 6 & 6 
Vict. c. Ody s. 3, for having in his possession 
adulterated tobacco, although he had pur- 
chased it as genuine, and had no knowledge 
or cause to suspect that it was not so. Reg, 
y. Wbodrow, xv. 404 

lAeense is necessary for making Sweet 
Spirits o/NiireJ] — 4. A person who distils 
spirit for the purpose of making, bv the 
addition of nitnc acid, stpeet spirits of nitre 
for sale, is a distiller of spirits within the 
meaning of the 6 Greo. 4, c. 80, ss. 6, 7, re- 
quiring an excise license, and liable to the 
penalties imposed by s. 39 of that act on 
persons having any private or concealed 
still, &c., for making or distilling low 
wines or spirits. The Attonuy-Chneral v. 
Bailey^ xvi. 74 

Appeaiagainst Conviction — Certiorari,'] — 
5. By 7 & SGreo. 4,c.63, s.82, the officer of 
excise, proceeding by information for any of. 
fence against that act, as well as any party 
aggrieved bv the decision of justices adjudg- 
ing on such an information, may appeal 
to the quarter sessions, on giving the no- 
tices of appeal pointed out by the act. By 
s. 84, the quarter sessions are to rehear 
upon oath and to re-examine the same wit- 
nesses, and to reconsider the same evidence 
and the merits of the case, wherever the 
original judfpnent appealed against sliall 
have been given; ana shall not examine 
any evidence, or any witness or witnesses, 
other than, or different from, the evidence of 
the witness or witnesses which and who 
shall have been examined before the jus- 
tice at the hearing of the information on 
which the original judgment shall have 
been given ; and may reverse or confirm, in 
whole or in part, the judgment appealed 
against, or give such new or different judg- 
ment as in their discretion they thiuK fit. 
An information on this act contained four 
counts. The justices convicted on tl^e 
fourth, and acquitted on the others. The 
defendant gave notice of appeal from the 
judgment to the quarter sessions, but the 
officer prosecuting on the part of the crown 
gave no notice of appeal against the judg- 
ment of acquittal on the first three counts : 
^-Heldy that the defendant's notice of ap- 
peal was limited to the judgment of the 
convicting justices on the fourth count, and 
that, if, on the hearing, the Court of appeal 
was of opinion that that count was not 
sustained by the evidence adduced, but that 
the second count was, the judgment must 
be altogether for the defendant. It appear- 
ed on affidavit that the Court of appeal, 
constituted by 7 & 8 Geo. 4, c. 63, s. 82, 
suspended its judgment, and stated a spe- 
cial case for the opinion of the Court of 
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Exchequer, under s. 84: — HeU that no 
certiorari was requisite to enable that Court 
to give its direction on the special case. 
Reg. V. Gamble, xvi. 384 

Notice of Appeal.'] — 6. Where an officer 
of excise, by whom an information for pe- 
nalties is exhibited, is absent at the time 
of the hearing, and there is an appeal against 
the judgment, on the part of tne crown, to 
the quarter sessions, under the 7 & 8 €^. 4, 
c. 63, 8. 82, the notices of appeal required by 
s. 83 may, by virtue of the 4 & 6 Will. 4, 
c. 61, ss. 22 & 23, be given and signed by 
any officer of excise who is present conduct- 
ing the proceedings. Reg. v. Woodrow, 

XV. 404 

LiaibUUy of Aaeat for Duties, notwith* 
standing Vlaim of Lien.] — 7. A., a maltster, 
had consigned laige quantities of malt to 
W., a factor, for nle, on which W. made 
advances to him while the malt was in 
W.*8 himds. A. failed, being laigely in- 
debted to the crown for malt duties, and 
an inquisition and extent issued against 
him, under which the malt in W.'s hands 
was seized by the sheriff. W. having pe- 
titioned the Board of Excise that his hen 
might be allowed, the solicitor of Excise 
wrote to the collector for the district, stat- 
ing that the Board had ordered that W.'s 
claim, as found on the inauisition, should 
be allowed; that he should communicate 
this to W. and the sheriff; that he was to 
satisfy himself as to the correctness of the 
amount of the lien by examination of the 
documents; and that, if all the parties in- 
terested consented to an immediate sale of 
the malt, the under-sheriff might, at once, 
cause it to be sold in the mode most likely 
to realise the best price, either bv auction 
or by allowing W. to dispose of it in the 
market. At that time the case of the At- 
tomW'Oeneral v. TVueman {in which it 
was held, that, under such circumstances, 
the lien of the crown prevailed over that 
of the factor, see xi. 694,) had not been 
decided. In pursuance of^ this letter, W., 
by consent or all parties, sold the malt 
and received the proceeds. While they 
were in his hands, the Board of Excise 
communicated to him, that, until the re- 
sult of a case submitted to the law officers 
of the crown, no steps must be taken re- 
specting the sale of tne malt or the appro- 
priation of the proceeds. W., however, on 
the following day, paid over to the sheriff 
for the use of the crown the balance only of 
the proceeds, after retaining the amount of 
his own lien: — HM, that W. had no 
authority from the Board of Excise to ap- 
propria^te any part of the proceeds to tne 
satisfaction of nb own lien until after the 
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amount of it had been ascertained by the 
collector, and that he was liable for the 
amount to the crown, in an information, 
for money had and received. Attorney^ 
Chneral v. Walmsl^y xii. 179 

[Qiuere, per Lord Ahmger, C. B., whether 
the Board of Ezdae could, onder the circum- 
stances, have bound the crown, even if thej had 
given an unconditional assent ? lb, 185.] 



Comprcmiie by Commisaumers — ConHrue- 
Hon 0/ 7 S( B Geo. 4, c. 63.]— 8. On Sep- 
tember Ist, 1834, a seizure of spirits was 
made by the officers of excise on the plain- 
tifis' premises. The plaintifiB applied to 
the commissioners of excise for tne resto- 
ration of the spirits ; first, on security be- 
ing given for payment of any penalties in- 
curred ; then, on payment of their value, 
to abide the result of the inquiry ; which 
requests were refused. A wnt of appraise- 
ment having been sued out, in order to the 
condemnation of the ^ods, the plaintiffs 
proposed to the commissioners to pay the 
amount at which thev were appraised, upon 
their restoration, llie commissioners an- 
swered, ** that they could accept no offer 
for the restoration of the seizure, the ac- 
ceptance of which might prejudice the pro- 
ceedings for penalties; whereupon the 
plaintiffs statea, that, bv their paying the 
money, ** they gave up all claim to the aetzure^ 
and held themselves responsible for such 
proceedings for penalties as the Board might 
think fit to institute." The commissioners 
thereupon agreed to restore the spirits, and, 
accordingly, on September 11th, the ap- 
praised value was paid by the plaintiffs to 
the defendant, the Receiver- General of Ex- 
cise, and the spirits were restored to them. 
An information for penalties was subse- 
quently filed against the plaintiffs, in which 
a verdict was taken for the crown, by con- 
sent, for a mitigated amount of pexudties. 
In November, 1836, the plaintiffs gave the 
defendant notice of action, and redemanded 
the money : — Held^ that the phunlifis could 
not recover back the money so paid, in an 
action for money had and received, inas- 
much as it was paid on a binding agreement, 
made upon gooa consideration, whereby the 
plaintiffs agreed that it should not be re- 
coverable back ; and, further, that they 
were precluded from recovering by the pro- 
vinons of the 7 & 8 Geo. 4, c. 63, s. 98. 
Held, also, that, at all event^ the action 
could not be maintained against the de- 
fendant, inasmuch as the money was re- 
ceived by him only for the purpose of its 
being paid over, pursuant to the act of Par- 
liament, and it was not shewn that it re- 
mained in his hands till he had notice to 
retain it. Atlee v. Backhouse, iii. 633 
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EXECUTION. 

See Arbitration, VI. — Arrest. — Attor- 
ney, III, 2,n. ; 3. — Bamkruftct, III, 5, 
16, 20, 30— 37.— Capias.— Case, Action 
ON THE, 8. — Elegit. — Error, 4, 6. — 
Fai^e Return. — Prisoner. — Scire Fa- 
cias. — Sheriff. 



I. Right to Issue. 
II. Writ and Levy. 

I. Right to Issue. 

Under IS^2 Viet. c. 110, *. 18.]— 1. The 
words in the 18th section, " monies or costsL 
charges or expenses," mean money decreed 
or ordered to be paid, together with the 
costs, &c., to be ascertained on taxation by 
the officer of the court, and no order to pay 
costs is requisite after taxation. Jones v. 
WiUiams, viii. 349 

And see Doe v. Am^y viii. 665 

[A consent rale is an order within this section, 
and execution may issae upon the Master's allo- 
catur thereon. Doe d. Pennington v. Burrell, 
4 Dowl. & L. 755.] 

Without an Order, is irregular. ^ — 2. A 
plaintiff having obtained an order ror taxa- 
tion of his attorney's bill of costs, it was 
taxed accordingly, but the allocatur was 
not served on the plaintiff in the regular 
way, but was sent to him by post, and no 
demand was made on him for the amount. 
The attorney afterwards obtained, on an ex 
parte application, an order on the plaintiff 
to pay tne amount found by the Master to 
be due, which, without any notice of it to 
the plaintiff, he made a rule of court, and 
issued a fi. fa. thereon, under the 1 & 2 Viet, 
c. 110, s. 18 :— ITcW, that the execution was 
irregular. RicJtards v. Patterson, viii. 313 

Bule iV«w.]— 3. A rule to issue execu- 
tion, under 1 & 2 Vict. c. 110, s. 18, for 
money due upon an award, and the Master's 
allocatur, is a rule nisi only in the first in- 
stance. And, semble, that such a rule ou^ht 
to be personally served, notwithstandmg 
that the award and allocatur, together with 
the rule making the order of reference a 
rule of court, have been personally served 
and the amount demanded. Winwood v. 
HouU, xiv. 197 

[See supra, Arbitration, VI ; and Hawkins 
V. Benton, 2 Dowl. & L. 465.] 

Attorneys Lien gives no Right to issue 
ExecuthnSheriff must obey the Plaintiff* s 
Directions.'] — 4. Trespass for false imprison- 
ment. Plea, justifying the trespass under 
a writ of ca. sa. directed to the defendant 
as sheriff, and sued out by one F. on a 
judgment in the Queen's Bench. Replicar- 
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tion, that before the writ was delivered or 
executed, F. released the debt, *' and gave 
notice to the defendant of the release, and 
thereby then discharged and forbad the de- 
fendant from executing the said writ." 
Bfjoinder, that T., an attorney of the Court 
of Queen's Bench, was retained by F. to 
prosecute an action of debt, in the Court of 
Exchequer, against the now plaintiff, upon 
the terms that when judgment should be 
recovered therein, the said T., as such at- 
torney, should have a lien thereon for his 
fees; that judgment had been recovered 
therein ; and that while the fees were un- 
paid and before the making of the release, 
it was corruptly and fraudulently agreed 
between the now plaintiff and F., for the 
purpose of defrauding T. of his lien, that 
F. snould execute a release of the judgment, 
and that in pursuance of such agreement 
F. executed the release in the replication 
mentioned ; that afterwards the defendant, 
having notice of the premises, did, at the 
request of T., as such attorney, execute the 
wnt in the plea mentioned, and committed 
the trespass, modo et formd. : — Held^ on spe- 
cial demurrer to the rejoinder, that an at- 
torney's lien on a judgment, being merely 
a claim to the equitable interference of the 
Court to have the judgment held as a se- 
curity for his costs, he has no authority over 
the execution of a writ of ca. sa., so as to 
carry it into effect against the order of the 
plaintiff, even though the plaintiff and de- 
fendant should collude to deprive him of 
his lien. Held^ also, that after a direction 
of the plaintiff not to execute a writ of ca. 
sa., the sheriff, if he does so, becomes a 
trespasser; so, also, if he detain the defend- 
ant after notice from the plaintiff that he 
has released the debt. Semble, that the 
replication would have been bad, on special 
demurrer, for not shewing unambiguously 
that the plaintiff expressly directed the 
sheriff not to execute the writ. Semble j also, 
that the rejoinder ought to have averred 
that T. signed the roll of this court, in pur- 
suance of the statute 1 & 2 Vict. c. 45. 
Barker y. St. Quintin, xii. 441 

After Death of Plaintiff.']— 6, A writ of 
ca. sa., issued in the lifetime of the judg- 
ment creditor, may be executed after his 
death. Ellis v. Griffith^ xvi. 106 



II. WwT AND Levy. 

Writ must follow the Judgment — Amend- 
ment of Writ.] — 1. A writ of fi. fa., whereby 
the sheriff is directed to levy a sum differ- 
ent in amount from that mentioned in the 
judgment, although smaller, is irregular ; 
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unless the reason of the variance be shown 
on the face of the writ. And the Court 
will not amend the writ where the rights 
of third persons have intervened : as where 
the defendant has become bankrupt since 
the execution of the writ. Webber v. 
HutchinSy viii. 319 

Prior Writ should he returned and re- 
cited in subseouent Writ.] — 2. A testatum 
fi. fa., indorsed to levy 2584/., issued on the 
14th January, 1841, under which, on the 
20th January, the sheriff seized the defend- 
ant's goods. While the officer continued 
in possession, the defendant entered into an 
agreement with the plaintiff, that, on pay- 
ment to him of the sum of 500/., the officer 
should withdraw, and that the judgment 
should stand as a security for the payment 
of the residue of the debt in monthly sums 
of 200/. each ; in default in payment of any 
such monthly instalments, the plaintiff to 
be at liberty immediately to re-enter into 
possession. The officer withdrew from pos- 
session accordingly, and no return was 
made to the writ ; but default being made 
in payment of the instalments, a second 
writ of testatum fi.fa. issued on the 14th of 
April, indorsed to levy 2701/., the amount 
then due to the plaintiff, under which the 
sheriff re-entered and took possession of the 
goods: — Held, that there was an actual 
levy under the firat writ to the extent of 
500/., and therefore that the second writ 
was irregular, since it ought not to have 
issued until the first had been returned,, 
and ought to have recited the first writ and 
the amount levied under it. Chapman v. 
BowU^, viii. 249 

Return when unnecessary >"] — 3. Where 
the sheriff had withdrawn from possession 
under a fi. fa., in consequence of the de- 
fendant's having informed him that he had 
sold the goods to cheat the plaintiff: — 
Heldy that the sheriff might take the de- 
fendant under a ca. sa. for the same debt 
without previously returning the fi. fa. 
Knight v. Coleby^ v. 274 

Alteration of Writ underNew Statute."^ — 
4. A writ of ca. sa., issued after the passing 
of the 1 & 2 Vict. c. 110, but before the 
promulgation by the judges of the forms of 
writs of H. T., 3 Vict., commanded the she- 
riff to take the defendant, to satisfy the 
debt and costs, together with interest at the 
rate of 4/. per cent,, and to have that money 
with such interest before the Court, &c., 
and to do all such things as by the statute 
of 1 & 2 Vict, he was authorised and re- 
quired to do in that behalf: — Heldy that 
tne party might alter the writ conformably 
to the additional remedies given by thesta- 
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tote, altbongh no new forms had yet been 
promulgated by the judges ; and that the 
above form of writ was good. Erdjf v. 
Martin, vi. 480 

ISee FoMCS or WaiTS, iv. 546 — 565.] 

Effect of Delivery of Writ,'] — 5. Although 
the goodls of a debtor are bound, from the 
delivery of a writ of execution to the she- 
riif, yet the property in them is not changed 
by it, and is still in the debtor, and he may 
sell them, subject to the rights of the exe- 
cution creditor, to which they will be liable 
in the hands of a purchaser unless the sale 
took place in market overt. Samuel v. 
Duke, iii. 622 

Delivery to Sheriffs Agent,'] — 6. Delivery 
of a writ to the sheriff's agent in town is, 
for the purpose of binding the goods, the 
same as a deliyery to the sheriff or under- 
sheriff, Bemble. Harris ▼. Loyd, ▼. 4d6 

[So decided, Woodkmde ▼. Fuller, 11 Ad. & 
Ell. 859.] 

Notice not to Execute is equivalent to With' 
drawal,] — 7. In an action against a sheriff 
for not levying, and for a false return of 
nulla bona, it appeared that a writ of fi. fa. 
was issued by the plaintiff against the goods 
of W., and was delivered to the sheriff on the 
7th June, with a direction to issue the war- 
rant immediatelv, and the seizure took 
place the day after. Previously, (on the 
1st of June), B. had delivered a writ of fi. 
fa. against W. to the sheriff, with directions 
to execute it, at the same time suggesting 
that the next morning would be the best 
time for the purpose, but he did not order 
the sheriff to restrain the execution until 
that time. Subsequently, (W. having of- 
fered him 60/. to stay the execution), B. 
verbally desired the sheriff, and on the 2nd 
of June gave him written notice, not to exe- 
cute the writ until further orders. The 
60/. not being paid, B. requested the she- 
riff to proceed, and the bailiff accordingly 
entered, but found theplaintiff's bailiff in 
possession. The sheriffthen sold the goods, 
paid the money to B., and returned nulla 
Dona to the plaintiff's writ. The jury 
found that B. s writ was, in the first in- 
stance, intended to be executed: — Held, 
that the notice by B. not to execute the 
writ until further order was equivalent to 
a withdrawal of his writ, which could not 
be considered as in the hands of the sheriff 
to he executed, within the meaning of 29 Car. 
2, c. 3, s. 16, until the order to proceed, and, 
therefore, that the plaintiff was entitled to 
a verdict for the amount levied. Hunt v. 
Hooper, xii. 664 

[See Barker 'v. St, Quintin, xii. 441, supra, 
1,4.] 

Appointment of Special Bailiff,] — 8. The 
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attorney of a plaintiff, who had obtained 
judgment in an action, inclosed a ca. sa. 
against the defendant in a letter to T., an 
officer of the sheriff of Cheshire, in which 
he desired T. to execute the writ in a week, 
and informed him where the defendant was 
to be met with. T. returned the writ to 
the attorney, who then sent it to the un- 
der-sheriff, mclosed in a letter, in which he 
requested him to forward the warrant to 
T., whom he had instructed as to the execu- 
tion thereof: — Held, that T. was not, by 
these letters, constituted a special bailiff of 
the plaintiff, so as to exonerate the sheriff 
from liability for negligence in the execu- 
tion. Alderson v. Davenport, xiii. 42 
[Ford T. Leehe, 6 Ad. & Ell. 699, distin- 
guished from the special drcumstanoes.] 

Lien,'] — 9. Property held by a party in 
right of a lien cannot be taken in execu- 
tion. Legg y. Evans, vi. 86 

Seisure of Wif^s separalte Property,] — 
10. The property in wearing apparel, 
bought for herself, by a wife, living with 
her husband, out of money settled to her 
separate use before marriage, and paid to 
her by the trustees of the settlement, vests 
by law in the husband, and it is liable to 
be taken in execution for his debts. Came 
V. Bt^, vii. 183 

[Pttrke, B., had at first doubted whether there 
was not evidence to shew she bad bought them as 
agent of the trustees.] 

Sale of Term passes no Estate without Con- 
veyance,] — 11. Where thesheriffsellsa term, 
taken in execution under a fi. fa., to the 
execution creditor, but executes no assign- 
ment in writing of the term, the estate re- 
mains in the debtor, and the execution 
creditor has no defence to an ejectment at 
his suit. Doe d. Hughes v. Jones, ix. 372 

Liability of Sheriff for Remaining after 
Sale of Term,]—-12, Trespass against the 
sheriff for breaking and entering the plain- 
tiff's dwelling-house. Plea, that the de- 
fendant entered under a fi. &., and seized 
and took in execution a lease of the plain- 
tiff'sof the said dwelling-house, under which 
the plaintiff held and was possessed of the 
same, and, before the return of the writ, 
sold the term, and continued in possession 
of the house for the further execution of 
the writ. The plaintiff new assigned that 
the defendant continued in poss^ion an 
unreasonable time after he had seized and 
taken in execution and sold the lease. To 
this new assignment the defendant pleaded, 
that the dwelling-house in the new assign- 
ment mentioned was not, at the time of the 
committing of the trespasses,newly assigned, 
the dwelling-house of the plaintiff. At the 
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trial it appeared that the sheriff had sold 
the lease by auction, but that no assignment 
had been executed by him to the vendee : 
— Heldy that the seizure did not vest the 
term in the sheriff, but that it remained in 
the debtor until the sheriff executed an as- 
signment to the purchaser ; and that, whe- 
ther the word ''sold" imported an actual 
assignment or not, the sheriff could not jus- 
tify remaining an unreasonable time in the 
house; and, therefore, that the plaintiff 
was entitled to have the verdict entered for 
him, on the plea to the new assignment. 
Play/air v. Musgrove, xiv. 239 

Costs of Rule are not Expenses of ExeeU' 
tion,'j — 18. The costs of an interpleader rule, 
obtamed by a sheriff or other similar offi- 
cer, cannot be considered as ^ expenses of 
the execution/' which may be levied under 
the Stat. 43 Geo. 3> c. 46, s. 5. Hammond v. 
Nairn, ix. 221 

TVhat nuqf be levied as ^* Incidental Ex- 
penses J^'"] — 14. A judge's order was drawn 
up by consent, that, upon payment of the 
debt and costs on a certain day, all further 
proceedings should be stayed ; but, in de- 
fault of payment, the plaintiff should beat 
liberty to sign judgment, issue execution, 
and levy the debt and costs, together with 
the costs of execution, sheriff's poundage, 
officers' fees, and all other incidental ex- 
penses. Default having been made and 
execution issued: — Heldy that the sheriff 
could not levy, nor was the defendant liable 
to pay, as incidental expenses, the costs of 
a rule to return the writ. Hutchinson v. 
Humbert, viii. 638 

Value must be stated in Return^] — 15. A 
return to fi. fa., that the sheriff **has caused 
to be seized divers goods of the said J. G., 
the value whereof is to him unknowny which 
remain in his hands for want of buyers,*' is 
irregular; some value must be stated. Bar- 
ton V. Gill;, xii. 315 

Estoppel by Return.'] — 16. If the sheriff 
levies and sells goods of a defendant under 
a fieri facias, and, after notice that the de- 
fendant has petitioned the Insolvent Debt- 
ors' Court, returns fieri feci, he is bound by 
that return, and must pay over the money 
to the plaintiff, although the defendant is 
afterwards discharged under the Insolvent 
Act. Field v. Smith, ii. 388 

[Compire Scarf e v. HalUfcuPfyni. 291.] 

Effect ofSettiM Aside, by Rule of Court, 
Estoppel.} — 17. Trespass, for breaking and 
entering the plaintiff's house and seizing 
his gooois. Plea, that the defendant brought 
an action against the plaintiff, which was 
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referred to arbitration by an agreement, 
afterwards made a rule of court ; that the 
arbitrator awarded a certain sum to be due 
to the defendant, and ordered the plaintiff 
to pay it on a certain day, which he refus- 
ing to do, the defendant issued a writ of fi. 
fa. and levied on the plaintiff's ^oods. 
Replication, that, by a rule of court, it was 
ordered that the said writ should be set 
aside for irregularity. Rejoinder, by way 
of estoppel, that, after the making of that 
rule of court, the plaintiff ruled tne sheriff 
to return the writ of fieri facias : — Held, on 
special demurrer to the rejoinder, first, that 
the replication was good, and that it was 
unnecessary to aver that the rule of court 
was acted on; secondly, that the nlaintiff, 
by ruling the sheriff to return tne writ, 
was not estopped from shewing that it was 
not a good writ ; for, although it might be 
bad as against the party suinff it out, it might 
still be good as respected tne sheriff; and 
that the filing of record did not affirm the 
existence of a void writ; and, therefore, 
that the replication was bad. Jones v. 
JFilliams, viii. 349 
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I. Rights and Liabilities. 

Gfrant of Administration relates back to the 
Death,']—!, One E. P. having sent a quan- 
tity of goods to Fernando Po for sale, died 
intestate, and, after his death, the defendants 
purchased the goods from the agent of the 
intestate there, who sold them for the benefit 
of the intestate's estate. Subsequently to 
the sale, the plaintiff took out letters of ad- 
ministration to the intestate, and now sued 
the defendants for the price of the ^ods : 
— Heldy that the action was maintainable ; 
that the title of an administrator, though it 
does not exist until the grant of adminis- 
tration, relates back to the time of the death 
of the intestate, so as to entitle the admini- 
strator to sue in assumpsit for goods sold 
and delivered; and that, as the act of the 
agent was ratified by the plaintiff after he 
became administrator, it was no obiection 
that the intended principal was unknown 
at the time to the person who intended to 
be the agent. Foster v. Bates, xii. 226 
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[So, trespam it maintainabla for injury done 
prior to grant of sdministration : Thorpe ▼. SialU 
wood, 5 M. & 6. 760 ; and aee alto Whiithead ▼. 
T^ayioTf 10 Ad. & Ell. 210 ; and ejectment, with 
demise prior to the grant, ia good : Patten ▼. 
Fatten, I Ale. & Nap. 493.] 

Prcperty in Goods of Intestate,"] — 2. L. 
was poasessed of furniture and other pro- 
perty; andy on his death intestate, in 16279 
the furniture was removed by his widow to 
another house, in which she resided, until 
her death, in 1832, with her daughter £., 
and continued daring that period to use the 
furniture. In OctoBer, 1829, the widow 
caused the furniture to he valued, in order 
to her taking out adminbtration to L., 
which she afterwards did. In 1888 the fur- 
niture was sold by the defendant (who had 
married another daughter of L.) with E.'s 
concurrence. In 1840 (disputes having 
arisen about the distribution of the pro- 
ceeds) £. took out administration to her 
mother: — Heldy that E. could not maintain 
trover for the furniture, without having 
taken out administration de bonis non to L. 
EllwU V. Kemp^ vii. 306 

Suspension of Action,'^ — 3. To a declara- 
tion in debt, on a promissory note for 24/., 
dated 3rd January, 18379 made by the de- 
fendant, payable twelve months after date 
to the plaintiff, the defendant pleaded 
that one J. W., before and at his death, was 
indebted to the plaintiff in 24/., for goods 
sold, which sum was due to the plaintiff at 
the time of the making of the promissory note 
in the declaration mentioned ; that the plain- 
tiff, after the death of J. W., applied to the 
defendant for payment, whereupon, in com- 
pliance with his reouest, the defendant, af- 
ter the death of J. W., for and in respect of 
the debt so remaining due to the plaintiff 
as aforesaid, and for no other consiaeration 
whatever, made and delivered the note to 
the plaintiff; and that J. W. died intestate ; 
and that, at the time of the making and de- 
livery of the note, no administration had 
been granted of his effects, nor was there 
any executor or executors of his estate, nor 
any person liable for the debt so remaining 
due to the plaintiff as aforesaid. Replica- 
tion de injuria: — Held^ after verdict for the 
defendant that the plea was no answer to 
the declaration, inasmuch as it did not ne- 
gative every consideration for the promis- 
sory note, for that it did not allege that 
there were no assets; and the effect of 
the giving of the note was, at all events, to 
preclude the plaintiff from suing the de- 
fendant, in case she should afterwards take 
out administration for a year, which was a 
sufficient consideration for the giving of the 
note ; and, therefore, that the plaintiff was 
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entitled to judgment non obstante vere- 
tiicto. Ssrle v. ^aterworthf iv. 9 

[Jndgment afterwarda reversed, iv. 795, not 
aa wrong in law, bat becanae the averment *' that 
there never waa any oonsideration for the said 
note, except aa aforesaid , ' ' was discovered to have 
been in the plea.] 

Hiffht to Recover for Breach of Covenant,'] 
—4. The executor of a tenant for life may 
recover for the breach of a covenant to re- 
pair, committed bv the lessee of the testator 
m his lifetime, without averring a damage 
to his personal estate. Rieketts v. Weaver^ 

xii. 718 

[See the distinction drawn between aaaignees 
and executora, per Parke, B., Beckham v. 
Drake, viii. 854.] 

Demise by One,"] — 5. Two of three co-exe- 
cutors may recover lands of their testator 
in ejectment on a joint demise. Doe d. 
Stace V. Wheeler, x v. 623 

Executors are not Agents for each other to 
Contract.'] — 6. To an action for use and oc- 
cupation, for a quarter's rent from Lady- 
day to Midsummer, 1841, the defendant 
pleaded, that, bv an agreement made be- 
tween the plaintiffs, executors of T., and the 
defendant, the defendant agreed to take of 
the plaintiffs, executors as aforesaid, the 
premises in question: that it was after- 
wards agreed between tnem and W., thatW. 
should become tenant to the plaintiffs, from 
Lady-day, 1841, and that the defendant 
should be discharged from all liability to 
subsequent rent ; that the defendant ac- 
cordingly gave up possession to W., and the 
plaintiffs accepted him as tenant: — Held, 
that this plea was not proved by evidence 
that one ot the plaintifira had so agreed to 
accept W. as tenant in lieu of the defend- 
ant. Turner v. Hardly ix. 770 

Payment ly One,'\ — ^7* Semble,'!^T Pitrke, 
B., that payment hj one executor will not 
' take the case out of the Statute of Limita- 
tions as against a co-executor. Scheie^ v. 
WaU<m, xii. 510 

Legacy 2>ti/y.]— 8. It is the dutv of an 
executor to deduct the amount of legacy 
duty on payment of the legacy ; and, if he 
omit to do so, he will become personally re- 
sponsible for it. In re Sammon, iii. 381 

Assent is a question of Fact,] — 8. The 
assent of an executor to a bequest is not a 
matter of law, but a question of fact for 
the jury. Mason v. Pamell, xii. 674 

[See Devise, 18.] 

What are Assets,] — 10. A. had commenced 
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a suit in Chancery for an account under a 
will, in which she eniployed, as her solici- 
tors, first B., then C., who successively 
gave up the suit, and then D., who con- 
tinued to conduct it till her death in 1829. 
After her death, £., her executor, filed a 
bill of revivor, and D. continued to conduct 
the suitforhim. In 1833, a decree was made, 
whereby it was ordered that the Master 
should settle the costs of all the pailies, and 
that the same, when taxed and settled, 
should be paid out of the fund in the fol- 
lowing manner, viz. : — ^The plaintiff's costs 
(consisting of the costs both of A. and E.) 
to D., his solicitor, and the costs of the de- 
fendants to their several solicitors. The 
plaintiff's costs were taxed, and certain 
sums in respect of them were paid to D. 
C. sued E., as executor of A., for the 
amount of his bill, and had judgment of 
assets quando acciderint. He afterwards 
brought another action on the judgment, 
and nad given notice of trial, and it was 
then agreed between them, that, on C.'s 
withdrawing the record, E. would then pay 
him 100/. on account of his bill, and the 
remainder out of the assets which should 
first come to his hands as executor of A., 
and the record was accordingly withdrawn. 
A further sum was afterwards paid out of 
the Court of Chancery to D. in respect of 
the same costs: — Held^ (by Parke and 
AldersoHy BB., Lord Abingery C. B., dissen- 
tiente), that this sum was assets in the 
hands of E. within the meaning of the 
agreement. Smedl^ v. Pkilpot^ iii. 673 

Liabilitv of Executor on Joint Contract 
made by Testator and others.'] — 11. Where 
severalpersons jointly contract for a chattel 
to be made or procured, for the common 
benefit of all, and the executors of any 
party dying are by agreement to stand in 
the place of such party dying, although the 
legal remedy of the party employed would 
be solely against the survivors, yet the law 
will imply a contract, on the part of the 
deceased contractor, that his executors shall 
pay his proportion of the price of the article 
to be fumisned. Prior v. Hembrow^ 

viii. 872 

ISemble, it cannot be stated as a general propo- 
sition, that, in all cases of joint employment, sach 
liabUity arises: lb. 889. See Siboni y. Kirk- 
man, i. 423, and Comer v. SheWf iii. 353, 354, 
as to liability of execators upon contracts of tes- 
tator. An executor, at tueh, is not liable for the 
funeral of his testator— Per Cur. Corner v. Shew, 
in. 356.] 

Liable to Costs of Taxatian.']'-\2. After 
the death of the plaintiff in an action, his 
executrix obtained an order for referring 
the bill of the plaintiff's attorney to taxa- 
tion ; less than a sixth having been taxed 
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off, — Heldy ihat the executrix was liable to 
the costs of the taxation. J^erson v. War^ 
ringtOHy vii. 137 

Liability of Executors as to Costs after 
Death of Testator — Party to Reference J\ — 1 3. 
Differences and disputes having arisen be- 
tween the trustees and managers of a chapel 
as to the conduct of B., one of the trustees, 
and .an information and bill having been 
filed in the Court of Chancery, at the rela- 
tion of all the trustees (except B.), against 
B., and another person, praying an account 
against B. in respect of such part of the trust 
funds as had come into his hands, and B. hav- 
ing by his answer charged the relators with 
breach of trust in their management of the 
trust fund, an order was made by the Vice- 
Chancellor, with the consent of all parties, 
that the cause and all matters in difference 
should be referred to arbitration, the arbi- 
trator to have full authority over the costs 
of the suit and reference. The order ex- 
pressly provided that the death of any of 
the parties should not operate as a revoca- 
tion of the arbitrator's authority, but that 
his award should be delivered to the per- 
sonal representatives of the deceased party 
or parties. During the reference, one of 
the relators, being a party thereto, died ; 
and afterwards the arbitrator made his 
award, and thereby directed that the costs 
of the reference should be borne and paid 
by the parties by whom they were incurred. 
The plaintiff, who was one of the relators, 
paid the solicitor who had been retained for 
them in the conduct of the reference his 
bill of costs, and brought an action for mo- 
ney paid, against the executors of the de- 
ceased relator, for his proportion of the 
costs incurred after his death, including the 
costs of the award : — Held^ that the exe- 
cutors were liable in such action for their 
testator's proportion of the costs of the re- 
ference incurred after his death, and also of 
the costs of the award. Prior v. Hembrow^ 

viii. 873 

[The decision is put npon the express stipnla- 
tion in the order. lb. 889.] 

Liability for Costs dine from Testator upon 
Judges Order,'] — 14. The trial of a cause 
at an assizes was postponed, by order of Nisi 
Frius, on payment by the defendant of the 
costs of the day, *' to be taxed." The de- 
fendant died before any verdict in the cause, 
and before the order of Nisi Prius was made 
a rule of court. The suit having abated, 
(17 Car. 2, c. 8, s. 1), the Court discharged 
a rule, calling on the defendant's executrix 
to shew cause why the costs should not be 
taxed, the remedy for recovering the costa 
under 1 & 2 Vict. c. 110, s. 18, not being 
dear as against an executrix. Hill v. 
Brown^ xvi. 796 
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EXECUTOR DE SON TORT. 



II. Action and Plbadinos. 

Rule as to Joinder of Executors. "] — 1 . Exe- 
cutors may sue in their representative cha- 
racter upon all contracts made with them- 
selves, where the mone^, when recovered, 
would be assets ; but this rule applies only 
where they all contract, and does not make 
those parties to the contract who were not 
parties in point of fact. Heath v. Chilton, 

xii. 637, 638 

[Webster v. Spencer, 3 B. «c Aid. 362, ex- 
plained.] 

lUustraUon o/Ruie,'] — 2. Under a written 
authority from two of three executora, 
(who alone had proved the will), .0. re- 
ceived the amount of certain rents due from 
the tenants of lands, in which the testator 
had a term of years, and gave a receipt for 
it, in the name and on account of the two : 
— Heldy that the three executors could not 
jointly sue C. for the money, unless it were 
found by the jury that the two contracted 
with him on account of themselves and the 
other executor, or generally on account of 
the estate, with a view to the interference 
of the co-executor, in case he should choose 
to take a part in the management of it. 
Heath v. Chilton^ xii . 632 

Joinder of Counts.'] — 3. A count for work 
done by the plaintiff, as administrator, may 
be joined with counts for goods sold and 
work done by the intestate on promises to 
him. Edwards v. Grctce, ii. 190 

4. Counts for goods sold to, and work and 
labour done for, the defendant, as executory 
cannot be joined with a count for money 
found to be due on an account stated with 
the defendant, as executor. Where work 
is contracted for by a testator, who dies be- 
fore the contract is completed, but it is 
completed afterwards, semble, that in an 
action against his executor the plaintiff 
should declare specially, stating those facts. 
Comer y. Shew^ iii. 360 

[In Lneyv. Walrond, 3 Bing. N. 0. 841, the 
point was not diMsatsed.] 

Misjoinder of Counts J\ — 6. In assumpsit, 
the first count of the declaration alleged 
that F. was indebted to the plaintiff, as exe- 
cutrix, in 360/., secured on mortgage ; that 
the plaintiff, as executrix, had commenced 
proceedings at law against F., which were 
pending, and had been put to divers costs in 
such proceedings, &c.; and thereupon, in 
consideration of the premises, and that 
the plaintifSs would stay the proceedings 
against F. for twenty-one days, the defend- 
ant undertook and promised the plaintiff 
that, within the twent v-one days, he would 
pay the 360/. and the phuntiff's costs. 
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Averment, that the plaintiff did stay the 
proceedings accordingly, and breach in non^ 
payment by the defendant to the plaintiffs 
of the mortgage money and costs. The 
second count was upon an account stated 
with the plaintiff as executrix : — Held, a 
misjoinder. WM v. Coufdell, xiv. 820 

Litigation as to Probate of Debtor^ s Will 
does not interrupt the Statute of Limitations, "] 
— 6. It is no answer to a plea of the Statute 
of Limitations, that, after the cause of action 
accrued and after the statute had begun to 
run, the debtor within the six years died, 
and that (bvreason of litigation as to the right 
to probate; an executor of his will was not 
appointed until after the expiration of the 
SIX years, and that the plaintiff sued such 
executor within a reasonable time after 
probate granted. Rhodes y. Smethurst, iv. 
42; and, in error, vi. 361. 

Signature.'] — 7. A plea of plend admini- 
stravit need not be signed by counsel. Reed 
y.Spurr^ ii. 76 

Pleni Administravit.l — 8. An executor, 
afterpa^mentof all the debts of which he had 
notice, mvested certain parts of the residue 
of the testator's personal estate remaining 
in his hands in the funds, in his own name, 
received the dividends, and paid them over 
to the legatees in satisfaction of their lega- 
cies given by the will : — Held, that, under 
these circumstances, the executor could not 
sustain a plea of plend administravit to an 
action brought against him, fifteen years 
after the testators death, for a specialty 
debt of the testator, of which he had no 
notice. Smith v. Day, ii. 684 

Evidence of Devastavit J] — 9. If a defend- 
ant executor plead to the action, and do not 
plead plend administravit, the judgment 
against him is evidence of a devastavit ; and 
it, after the production of such judgment, 
upon a scire fieri inquiry, the sheriff returns 
nulla bona testatoris, the Court will quash 
the return and award a new scire fieri in- 
quiry. Palmer v. Waller, i. 680 

[See a similar case in principle^ Cooper v. Tliy- 
lor, 6 M. & 6. 989.] 



EXECUTOR DE SON TORT. 

£y jipplieation of Eunds for I\Meral,] 
— 1. Wnere a party receives a debt due to 
the estate of a person deceased, for the pur- 
pose of providmg the funeral, he will not 
thereby oecome chargeable as executor de 
son tort, unless he receive a greater sum 
than is reasonable for that purpose, regard 
being had to the estate and condition of the 
deceased, which is a question for the jury. 
Camden v. Fletcher, iv. 378 



EXTENT. 
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2. The widow of ft hur-dresaer, who 
died in October 1836, continued to reside in 
his house and keep open the shop (through 
which was the entrance to the house), but 
there was no proof of any articles being 
sold ; in December she received notice of a 
bond debt of 100/., due from him, and had 
his goods valued. In January, 1837, on 
the application of a creditor, to whom he 
owed 2iL for goods, she gave a promissory 
note for that amount, payable to the credi- 
tor twelve months after date : in March, 
she took out administration : — Heldy in an 
action against her on the promissory note, 
that this was not evidence to chaige her as 
executrix de son tort. Serle v. Water- 
worthy iv. 9 



EXTENT. 
See EviDBNCB, VI, 4. — iNQUisinoir. 

Affidavit ofDtbt is sufficient Evidence,]—- 
1. In the case of an immediate extent, on an 
inqaisition to find debts, the jury may find 
the fact of a debt being due to the crown 
on the sole evidence of an affidavit that the 
debt is due. Re^/, v. Ryle^ ix. 227 

[Oyerraling Rupy. Hornbhwer, 11 Price, 
29.] 

Sehture of Goods held ly Trustee under 
Excise Acts, — 2. A writ of extent having 
issued against A., a maltster, for a debt due 
to the crown from him for duties on malt, 
a cargo of malt was seized under it in the 
hands of the defendant. The defendant 
being allowed to plead to the extent, in 
order to state his interest in the goods, 
alleged by his plea that the malt in ques- 
tion, after being manufactured, had had the 
duty charged upon it, and that such duty 
was paid ; that it was then deposited by 
A., tne maker, with the defendant, upon a 
contract with him that he was to accept 
certain bills of exchange drawn by A., and 
that the malt was to be held by him as a 
pledge for the payment of them ; and in 
case the bilb were not paid, he was then 
to be at liberty to sell the malt ; that the 
bills first accepted were renewed, but be- 
fore the renewed bills became due, the malt 
was seized : — Held^ that the malt was seiz- 
able in the hands of the defendant, under 
28 Geo. 3, c. 37, s. 21, as goods in the cus- 
tody or possession of a person in trust for the 
makeTy chargeable with duties of excise in 
airear and owing from such maker ; such 
goods having been, whilst in the hands of 
A., liable, not only for the specific duties 
chargeable upon them, (which had been 
paid), but for other duties for which A. was 
responsible at that time, and remaining so 
at the time of the seizure. Q^€ere^ whether 
goods chargeable with excise duties under 
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7 & 8 Greo. 4, c. 63, s. 28, deposited with a 

Eerson as a pledge for acceptances given by 
im t<o the maker, before the passing of 
4 & 6 Vict. c. 20, by which the section of 
the former act imposing the duties was re- 
pealed and umilar duties imposed, were 
liable, since the passing of that act, to be 
seized in the hands of the pledgee. 7%« 
Attom^'Oeneral v. Truemany xi. 094 

Where Money is in the hands of the Ac- 
countant'General,'] — 3. The sheriff having 
returned to an extent that he had seized 
money into the hands of the Queen, and it 
appearing that the money was in the hands 
of the Accountant-General in Bankruptcy, 
the Court made an order absolute for the 
sheriff to pay over the money, but refused 
to make the Accountant-General in Bank- 
ruptcy a party to the order. The sheriff 
having applied to the Court of Review for 
an order for the Accountant-General in 
Bankruptcy to pay over the money to him, 
the order was refused, on the ground that 
the sheriff had no locus standi in that court. 
This Court afterwards dischaiged the com- 
mon order on the sheriff. Beg, v. Austin, 

X. 091 



Sale of Leaseholds,']— 4. Under the stat. 
25 G«o. 3. c. 35, s. 1, tne interest of a crown 
debtor in leaseholds, renewable on lives, may 
be sold. The Court refused, at the instance 
of the crown, to direct a sale by private 
contract, but referred it to the *Itemem- 
bi-ancer to certify which was the most ad- 
vantageous mode of selling the pro^rty. 
Beg, V. Lane, vi. 489 



EXTORTION. 

Beouisites of Declaraiion.lr-'Sembley that 
a declaration against a sheriff, for extortion 
in the execution of a fi. fa., must state the 
sum actually taken by him, and that it is 

not sufficient to allege that he took /• 

more than by the statute is allowed. 
Ashby V. Harris^ ii. 073 

[Usher V. Walters, 4 Q. B. 553, shews tbat 
the above ttatemeot is insufficient. See also 
Wrigktup v. GreMuicre,10 Q. B. 1 , and PUkmg^ 
ton V. CooJte, supra, zvi. 615 ; infra, Saaairr, 
III.] 



FACTOR. 

Power to pledge when intrusted with War^ 
rants,^ — 1. In order to make the factor a 
party intrusted with the dock-warrant, 
within the meaning of the act, it must ap- 
pear that the owner of the goods intended 
that the factor should be possessed of it at 
the time of the pledge, or that he should 
exercise the power which the possession of 



FACTOR. 



FACTOR. 



the bill of lading gave him of obtaining 
the dock-warrantoy whenever he, inhisdis- 
cretion, might think fit. The plaintiffs, 
owners of a caigo of tobacco, on the arrival 
of the vessel, pteced the bill of lading (in* 
dorsed in blank) in the hands of W., as 
their fisustor, for sale. W. entered the goods 
at the Custom-house in his own name, and 
before the caigo was weighed, and without 
the plaintiff's knowledge, obtained a dock- 
warrant for it in his own name. W. had 
previously ajpreed with the defendantsfor the 
advancetohim,W., of 20,000/. on the deposit 
of other dock- warrants, as a security. The 
defendants, thinking that security insuili- 
cient,refused to advance more than 12,000/., 
whereupon W. pledged with him the dock- 
warrant of the plaintiff's tobacco as a secu- 
rity for, and obtained thereon, the remain- 
ing 8000/. i—HMy that, under these cir- 
cumstances, it did not sufficiently appear 
that W. was intrusted with this dock- 
warrant, within the meaning of the Fac- 
tors' Act, 6 Geo. 4, c. 94, s. 2, and, there- 
fore, that the plaintiffs were entitled to re- 
cover from the defendants the proceeds of 
the tobacco, which was sold by the defend- 
ants on W.'s becoming bankrupt. 

The defendants had advanced to W. a sum 
of 14,000/., on the deposit of American state 
bonds. W. & C. anerwards entered into 
partnership, and agreed with the defend- 
ants, in consideration of their discounting 
W. & C.'s acceptances for 14,400/., to de- 
posit with them as a security dock-war- 
rants for goods held by them. W. & C. 
accordingly deposited with the defendants 
the dock-warrant of another cargo of to- 
bacco belonging to the nlaintiffs, which 
thev had taken out in tneir own names, 
under similar circumstances with the for- 
mer. The defendants gave up to W. the 
American bonds, and paid over to W. & C. 
the balance, after deducting the debt due 
to them from W., and the discount:— jfie/c/, 
that, if, according to the intention of both 
parties, the 14,400/. was to be placed en- 
tirely at the disposal of W. & C, to apply 
it to any purpose of their own, as they 
pleased, and tney directed its jMiyment in 
account to the defendants, in satinaction of 
W.'s debt, this was an advance of money 
to W. & C. within the meaning of the 
6 Geo. 4, c. 94, s. 2 ; but, if their intention 
was^ that the new advance was only for 
the purpose of satisfying W.'s former debt, 
and it would not have been made, except 
upon the understanding that it f^ould be 
so applied, the application of it otherwise 
would have been a breach of the agree- 
ment, and it was not an advance within 
the statute. PhiUipi v HtUh, vl. 672 

[CHo$e V. Hoime$, 2 M. & Rob. 22, is incor- 
nctly reported— Perul/iterMii, B., lb, 580, 590.] 
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ImrusHng.'] — 2, A., residing abroad, be- 
ing the owner of goods, consigned them, by 
biu of lading, making them deliverable in 
London, to the consignee or his assigns ; 
and, having indorsed the bill of lading in 
blank, transmitted it to his factor, with in- 
structions to receive and sell the goods. 
The factor received the goods, entered 
them in his own name at the Custom-house, 
and obtained, without the privity or ex- 
press consent of the owner, a dock-warrant 
m his own name, it being the usage at the 
docks to give such document to the person 
in whose name they are entered, and pledg- 
ed such dock-warrant for advances beyond 
the chaiges for which the factor had a 
lien: — ILtld^ that, under these circum- 
stances, the factor was not intrusted with 
a dock-warrant, within the meaning of the 
Stat. 6 G«o. 4, c. 94, s. 2. A party in- 
trusted with the bill of lading, for the pur- 
pose of seUing the goods mentioned in it, 
IS not, in conseauence of being so intrusted, 
to be considered as intrusted with the dock- 
warrant, notwithstanding that his posses- 
sion of the bill of Isding and of the goods 
under it, enables him to obtain the dock- 
warrant. Hatfield v. PhiUips^ xiv. 666 

[Affirming deoisioo of the Exchequer Cham* 
her, iz. 647. See the aignments and judgments at 
length, 12 CI. & Fin. 343. See now 5 & 6 Vict. 
c. 39.] 

Comtruetion of 6 Sc Q Vict, e, 39.]— 3. 
The plaintiff, a manutacturer, having con- 
sipped goods to one C, who had acted as 
his agent, C. being liable, together with 
the defendant, on a bill of exchange which 
had become due, obtained from the defend- 
ant 900/. for the purpose of taking up the 
bill, and at the same time deposited with 
•the defendant the pliuntiff 's goods. The 
plaintiff having brought trover to recover 
back the goods, the judge told the jury, 
that, if they thought the transaction was 
only a circuitous mode of paying the bill 
on which the defendant was liable, it was 
not within the Factors' Act, 6 & 6 Vict, 
c. 39, s. 1 : — Heldf that the direction was 
right, and that the transaction was not 
protected by the statute. Learpyd v. RMn^ 
9on^ xii. 746 

Set-off againet Principal ly payment to 
FaClor7\—A» A factor was employed to sell 
a cargo of goods consigned to him, and on 
the 6th February sold to A. one parcel of 
the goods, and delivered to him an invoice 
in his own name. On the 13th, A. applied 
to purchase another parcel, but some dif- 
ference occurring as to the price, the factor 
said he must write to his principals. He 
did so, and on the 20th informed A. of their 
answer. A. bought the goods at the price 
named by the principal^ and the factor 
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delivered to him an invoice and a bought 
note in the names of the principals, the 
payment to be at four months, in cash. 
On the same day, and on other occasions 
within that period, A. made payments to 
the factor, not expressly on account of 
these goods. It appeared that it was the 
factor's practice, when he sold goods on his 
own account to pay himself advances, to 
deliver an invoice in his own name ; when 
he sold merely as a broker, to deliver a 
bought note. In an action by the owners 
of the goods against A. for the price of the 
parcel sold on the 6th Febmar^, the jury 
found that the factor communicated to A. 
that he sold the goods for other persons 
as principals, but that A., until February 
20th, honk fide believed that he sold to pay 
himself advances; and that, using the 
ordinary precaution of merchants, A. was 
not bound to make further inquiry : — 
Held, that A. was entitled to set off in this 
action the payments made by him to the 
factor, fvarner v. APKay, i. 691 

Biffht of Factor to hold Chods againit 
Acceptances — Appropriation.'] — 6. T,, a 
corn-merchant at Longford, who had been 
in the habit of consigning cai^oes of com to 
the plaintiffs, as his ractors, for sale at Li ver- 
poof, and obtaining from them acceptances 
on the faith of such consignments, on the 
31st of January obtained from the masters 
of two canal boats (No. 604 and No. 64) 
receipts, signed by them, for full cargoes of 
oats therein stated to be shipped on board 
the boats, deliverable to the agent of T. in 
Dublin, in care for, and to be shipped to, the 
plaintiffs at Liverpool. At that time. Boat 
604 was loaded, but no oats were then ac- 
tually shipped on board Boat 64. On the. 
2d February T. inclosed these receipts to 
the plaintiffs, and drew a bill on them 
against the value of the caigoes, which 
plaintiffs accepted on the 7th, and paid 
when due. On the 6th February, W., an 
agent of the defendant, who was T.'s factor 
for sale in London, arrived at Longford, 
and pressed T. for security for previous ad- 
vances. T., on that day, gave W. an order on 
T.'s agent in Dublin to deliver to W. the 
caigoes of Boats 604 and 64, on their arrival 
there : Boat 604 had then sailed from Long- 
ford, but Boat 64 was only partially load- 
ed; the loading was completed on the 9th, 
and T. then transmitted to W., in Dublin, 
a receipt, signed by the master of the boat, 
(in the same form as those sent to the plain- 
tiffs), making the cargo deliverable to W.; 
W. received this on the 10th. On their 
arrival in Dublin, W. took possession of 
both cargoes for the defendant ': — Held, that 
the property in the car^ of Boat 604 vested 
in the plaintiffs on their acceptance of the 
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bill, and that they were entitled to main- 
tain trover for it ; but that they could not 
maintain trover for the caivo of Boat 64, 
since none of it was on board, or otherwise 
specifically appropriated to the plaintiffs 
when the receipt for that boat was given 
by the master. Bryans v. Nix, iv. 776 
[Andenon v. Clark^ 2 Bing. 20, was decided 
on the ground of an agreement between the 
parties that the goods should vest in the foctor, 
as aecority for antecedent advances — Per Perke, 
B. /^. 788.] 



FALSE IMPRISONMENT. 
S€6 Trespass, 1, 1, II, 10. 



FALSE REPRESENTATION. 

See Auction, 1. — Casb, Action on thr, 2. — 
Principal and Aoknt, II, 4. — War- 

RANTY. 

Moral Fraud is Essential. — 1 . An action 
for deceit will not lie without proof of 
moral fraud — Per Parke, B. Taylor v. 
Ashton, xi. 413 

[This doctrine is established by Ormrod v. 
Huth, supra, ziv. 651 ; Collins v. Evans, 5 
Q,. B. 820, reveniDg the jodgment of the Court 
of Queen's Bench ; RawUngs v. Bell^ 1 C. B. 
959 ; Barley v. Wa^ord, 9 Q. B. 197.] 

Fraud^ — 2, Where there is fraud, and 
damage, tne result of that fraud, not from 
an act remote and consequential, but one 
contemplated by the defendant at the time 
as one of its results, the party guilty of the 
fraud is responsible to the party injured 
— Per Lord Denman, C. J., affirming judg* 
ment of the Court of Exchequer. liey v. 
Langridge, iv. 398 

Principle <u to Estoppel,'] — 3. It is a 
universal rule of law tnat where a party 
makes a representation to another, whereby 
the situation of the latter is altered, he is 
bound thereby — Per Parke, B. SkeMeld 
and Manchester Railway Company ▼. Ivood^ 
eock, vii. 583 

Knowledge of Falsehood not essential,"] 
— 4. If a party makes an untrue repre- 
sentation to another for a fraudulent pur- 
pose, with the intent to induce the latter 
to do an act which he afterwards does to 
his prejudice, an action on the case for de- 
ceit lies, and it is not necessaiy to shew 
also that the defendant knew the repre- 
sentation to be untrue. Taylor v. Ask- 
ton, xi. 401 

[This was an action against directors of a 
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banking company, for patting forth nntme re- | 
ports of the flourishtng state of the company, 
and thereby mducing the plaintiff to purchase and 
retain shares. Compare Pontifea t. Bipuold, 
3 M. & 6. 63.] 

Represent(Ui<m as to Goods^ — 5. Where 
cotton was sold by sample, upon a repre- 
sentation that the bulk corresponded with 
the sample, but no warranty was taken by 
the pny^haser, and the bulk of the cotton 
turned out to be of inferior quality and to 
have been falsely packed, though not by 
the seller : — Heldy by the Exchequer 
Chamber, that an action on the case K>r a 
false and fraudulent representation was not 
maintainable, without shewing that such 
representation was false to the knowledge 
of the seller, or that he acted fraudulently 
or against good faith in making it. Orm- 
rod V. Huth, xiv. 661 

What amounts to,"] — 6. A collateral state- 
ment, made at the time of entering into a 
contract, but not embodied in it, must, in 
order to invalidate the contract on the 

f round of its being a fraudulent statement, 
e shewn not only to have been false, but 
to have been known to be so by the party 
making it, and that the other party was 
thereby induced to enter into the contract 
— (Per Par key B., and Alderson^ B. ; Lord 
AbingtVy C. B., dissentiente.) A cargo of 
coflFee was sold by a broker, for H., P. & 
Co., of Liverpool ; and the words *' invoiced 
to the sellers as of first shipping quality," 
were introduced into the bought and sold 
notes. At the same time the invoice was 
shewn to the buyers, which stated the 
cargo to be shipped by H. Brothers & Co., 
consigned by H., P. & Co., for sale on ac- 
count and risk of whom it may concern — 
3160 bags "first shipping quality." H. 
Brothers & Co. were a branch house at Rio 
de Janeiro, composed of the same partners 
as the firm of H., P. & Co. : — Heldy in an 
action on the case against H., P. & Co. for 
deceit, that it was a proper question for the 
juiy whether the invoice imported that 
the coffee was invoiced to the defendants 
by distinct parties as the sellers thereof. 
Quarey whether the action ought not to 
have been brought upon the contract, in- 
stead of in tort. Afoens v. H^toorth, x. 147 

JEffect o/y upon Contract.] — 7. Assumpsit 
for the non-performance of an agreement 
to take a ready -furnished house. Plea, 
that the plaintiff caused and procured the 
defendant to enter into the agreement by 
ineans of fraud, covin, and misrepresenta- 
tion of the plaintiff and others in collusion 
with him ; on which issue was joined. It 
appeared at the trial that the plaintiff had 
employed one C. to let the house in ques- 
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tion, and the defendant being in treaty 
with C. for taking it, asked him " if there 
was any objection to the house V to which 
he answered that there was not ; and the 
defendant entered into and signed the agree- 
ment, but afterwards discovered that the 
adjoining house was a brothel, and on that 
ground declined to fulfil the contract. It 
appeared that the plaintiff knew of the 
existence of the brothel before, but C, the 
a^ent, did not : — Heldy ( Lord AHngery C. B., 
dissentiente,) that it was not sufficient to 
support the plea that the representation 
turned out to be untrue, but tnat, for that 

Surpose, it ought to have been proved to 
ave been fraudulently made ; that, as the 
representation was not embodied in the 
contract, the contract could not be affected 
by it, unless it was a fraudulent repre- 
sentation ; and that the knowledge of the 
plaintiff of the existence of the nuisance, 
and the representation of the agent that it 
did not exist, were not enough to consti- 
tute fraud, so as to support the plea. 
Comfoot v. FowkCy vi. 368 

[Per Pttrkt, B. — Had he (the principal) pur- 
posely employed an ignorant agent, suspecting 
that a question would be asked from him, and at 
the same time believing or suspecting that it 
would, by reason of such ignorance, be answered 
in the negative, the plaintiff would unquestion- 
ably be guilty of fraud, and the contract be 
aToided. Jb, 374.] 

8. A. engaged to convey away certain 
rubbish for B., at a specified sum, under a 
fraudulent representation by B. as to the 
quantity of the rubbish which was to be so 
conveyed : — Heldy that, in an action for the 
value of the work actually done, A. could 
recover only according to the terms of the 
special contract ; although, when he disco- 
vered the fraud, he might have repudiated 
the contract and sued B. for deceit. Sel^- 
way V. Fogffy v. 83 

Insvfflcient Plea of JVa«<?.] — 9. The 
plaintiff declared in assumpsit for commis- 
sion and wages, due to him on a contract, 
whereby he agreed with the defendants to 
sail for them to Bonnv River, and purchase 
for them 1200 tons of palm oil, and ship it 
on board of their ships, that he would 
faithfuUv abide by their instructions to 
him, and would not aid or assist, directly 
or indirectly, the trading of any other ships 
or cargoes, by giving advice for the pur- 
pose of selling or bartering the same for 
palm oil, except so far as it might be ren- 
dered necessary for carrying the agreement 
into effect, and for the defendant^ benefit, 
under the penalty of the forfeiture of his 
commission and wages. The defendants 
pleaded, that they were merchants in Li- 
verpool^ trading to the coast of Africa and 
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having trading establiBhineiits there ; that 
they were desuons of sending out an agent 
there, to puichase and ship for them j^m 
oUy and to conduct exclusively their trad- 
ing and take charge of their propertv 
there, whidi the plaintiff and one i. H. 
and one J. A. weU knew ; and that the 

Slaintiffy and those persons contriving to 
efrand the defendants, fiaudulently con- 
spired and agreed together that J. U. and 
J. A. should fit out two ships for the coast 
of Africa, and that the plaintiff should ap- 
ply for and obtain the employment aa 
agent for the defendants, and under colour 
and by means of such employment, and 
without the defendants' knowledge, and in 
fmud of his agreement with them, should 
assist and advise the said J. H. and J. A. 
in the trading of their ships and the selling 
and bartering the caigoes for palm oil, and 
should assut the said ships by employing 
the workmen and servants of the defend- 
ants upon them, and. endeavour to establish 
a trade for the said J. U. and J. A., in 
competition with, and to the prejudice of, 
the defendants ; that in pursuance of such 
conspiracy, they fitted out ships, and the 
plaintiff obtained the employment aa agent, 
and induced the defendants to enter into 
the agreement in the declaration mention- 
ed, for the purposes before stated ; and that 
he did, under colour of his employment, 
and without the defendants' knowledge, 
and in fraud of his agreement, aid and as- 
sist J. H. and J. A. in the trading of their 
ships, and supplied them with palm oil, by 
employing tne defendants' workmen and 
servants upon them, and in other ways as- 
sisted them in the bartering their cargoes 
for palm oil, and in establishing a nval 
trade to the defendants. Replication de 
injurili : — Heidy that the plea was bad, for 
that the mere conspiracy to enter into the 
agreement, for the purposes therein stated, 
could not vitiate the agreement itself when 
carried into effect; and the actual aiding and 
assisting of J. H. and J. A., which was 
chaiged against the plaintiff, was not such 
as was specified in the agreement. SaMe, 
that if the plea had been good, as shewing 
such acts of aiding and assisting as were in 
breach of the agreement, the replication de 
injuria was good also. Hemingway v. Ha- 
miltony iv. 116 

Conttruetion of 9 €^, 4, c. 14, s. 6.] — 10. 
Action against the defendant for fiilsely re- 
presenting that the life interest of A. B. in 
certain trust funds, of which the defendant 
was trustee, was charged with only three 
annuities, whereby the plaintiff was in- 
duced to advance a sum of money for the 
purchase of an annuity from A. B., secured 
by his bond, &c., and also by an aasign- 
208 



ment of such trust funds ; whereas the de- 
fendant, at the time he made such repre- 
sentation, well knew that Uie same funds 
were also chaiged with a mortgage for 
20,000/. It appeared on the trial, that the 
representation in question was made, if at 
all, by paroL Lord Abingetj C. B., and 
Gunujf^ B., were of opinion that thu was a 
representation concerning or relating to the 
credit and ability of A. B., so as to come 
within the 9 Greo. 4, c. 1 4, s. 6. PiftkCy B., 
and Aldenon^ B., were of opinion that it 
was not. Lyde v. Barnard^ i. 101 

ISwmm V. Phillipt, 8 Ad. & Ell. 457. nther 
ikvoara the opinon of Lord Abinjfer, C. B., and 
Gumey, B. In Twmiey ▼. McGregor, 6 M. & 
6. 46, the question was again raised, bat not de- 
cided.] 



FALSE RETURN. 
See General Issue, II, 8, 9. — Shebitf, 1, 8. 

1. In an action against the sheriff for a 
false return of nulla bona to a fi. fii., the 
defence being the bankruptcy of the debtor, 
the Court refused to allow the defendant to 
plead together two pleas, one traversing 
the allegation that the defendant seized the 
goods of the debtor, and the other setting 
forth the dates, &c. of the act of bank- 
ruptcy and fiat; the former having been 
prior, the latter subsequent, to the seizure. 
Wright v. Lainsan^ iii. 44 

2. In an action on the case against the 
sheriff, the declaration stated a judgment 
recovered against one R. W., the delivery 
to the sheriff of a writ of fi. fa. issued 
upon this judgment, indorsed to levy, &c.; 
that the sheriff seized the goods of R. W. 
within his bailiwick, and remained in pos- 
session of them for a long time, during 
which he might and ought to have sold 
them, yet that he neglected the execution 
of his office^ and forbore to sell, and after- 
wards falsely returned that the goods re- 
mained in his possession for want of buyen. 
To this declaration the defendant pleaded, 
first, that he did not take in execution any 
goods of R. W., or remain in possession, by 
virtue of the said writ, for the said space 
of time or any part thereof; secondly, 
that he could not, nor might, nor ought to 
have sold the said goods or any of them, 
under or by virtue of the said writ, or to 
have raised thereout the monies indorsed 
to be levied, within the space of time in 
the declaration mentioned; thirdly, that 
R. W. became a bankrupt, and that within 
two months after the issuing of the writ 
in the declaration mentioned, and the de- 
livery thereof to the defendant, and of the 
seizure of the goods, and before the passing 
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of the 2 & 3 Vict c. 29, and before the de- 
fendant could or ought to have sold the 
said goods, a fiat issued, and the said R. W. 
was declared a buikrupt ; and that before 
the commencement of the action an official 
assignee was appointed, in whom the said 
goods, so taken in execution, became and 
were vested: — Held^ that tlie first plea 
was bad for duplicity; that the second 
plea was bad, as amounting to the general 
issue ; and that the third was bad, as being 
an argumentative denial of the seizure of 
the goods of R. W. Rowe v. Amesy vi. 747 
[See a similar instance in HowMrik v. 7b//«- 
moeke, 5 Scott, N. R., 329.] 

3. In case against a sheriff for not levy- 
ing under a fi. fa., and falsely returning 
nulla bona as to part of the goods, the de- 
claration stated, that the writ was indorsed 
to levy 66/., besides officers' fees, pounda£;e, 
&c. ; that the defendant took in execution 
goods of the debtor, of the value of the mo- 
nies so indorsed on the writ, and could and 
might, and ought to have levied the whole 
of the said monies thereout, but levied only 
a portion of the said monies, to wit, 60^ 
and afterwards falsely returned that he had 
levied 43/., besides officers' fees, poundage, 
&c., which he had ready to be paid to tiie 
plaintiff, and that the debtor had not any 
more goods in his bailiwick whereof he 
could cause to be levied the residue of the 
debt, &c. ; whereas, in truth and in fact, 
the defendant had levied under the writ a 
larger sum than the 43/. in the return men- 
tioned, to wit, the said sum of 60/. levied 
as before mentioned : — Heldy first, that the 
first breach was insufficient, for not shew- 
ing that the sheriff could, in the reasonable 
dischaige of his duty to both parties, have 
levied the monies indorsed on the writ, or 
that a reasonable time had elapsed for him 
to do so ; secondly, that the second breach 
was good, inasmuch as, the declaration 
stating that the defendant had taken goods 
out of which he could and might have le- 
vied the whole of the monies, the return of 
nulla bona as to any part was a fiedse return. 
Slade V. Hawl^^ xiii. 16*1 



FEIGNED ISSUE. 

See Intebpleader. — Tithes, 14 — 16. — 

Waoeb. 



1^ ERR X • 

See Case (Action on the), 12. — Evidence, 
VI, 3.— Trover, I, 7. 

Description of Right — Infringement.']— "i. 
A declaration m case for the infringement 
of a ferry, described the ferry as being across 
the river Mersey, "from the township, 
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parish, chapelry, or place of Birkenhead, 
m the county of Chester, to the parish, 
township, or place of Liverpool, m the 
county of Lancaster:" — Heldy first, that the 
plaintiff might recover underlthis declara- 
tion, although he proved a ferry both w^s, 
as well from L. to B., as from B. to L. ; 
secondlv, that this description did not im- 
port a rorrv from the whole township, &c., 
of B., to the whole parish, &c., of lu, but 
that the plaintiff might recover on proof 
of a ferry from any point within B. to L. 
Under a lease of a ferry, describing it as a 
ferry across the river ooth ways, a ferry 
across the river one way only will pass. 
SembUy that the establishment of a ferry 
across the river Mersey, having its terminus 
in Birkenhead, within 400 yards of the 
plaintiff's ferry, and upon which the de- 
fendants carried passengers and goods for 
hire, in boats, from Birkenhead to Liver- 
pool, in itself imported an infringement of 
the plaintiff's ferry, for which they might 
maintain an action. Pimr, Ourelf, vi. 234 

2. SembUy per Pattescny J., that if there 
is an existing ferry from A. to B., and back 
again from B. to A., in the hands of a sub- 
ject,a grant of another ferry within the same 
limits would be void. Pirn t. Curelly 

vi. 268 

Evidence o/.l — 3. A right of ferry is a 
matter in whicn ihe public are interested, 
and as to which, therefore, reputation is 
evidence, and so also is a verdict or judg- 
ment of a court of competent jurisdiction 
touching the same right, although between 
other parties. Pirn v. Curelly vi. 234 

Duty of Oumer^Lmitation lyNoHce.'] — 
4. Declaration in case against the owners of a 
ferry, stated, that the defendants were pos- 
sessed of a ferry across the river Mersey, 
from Woodside to Liverpool, and that the 
plaintifia delivered to them certain goods, 
to wit, a phaeton, and certain jewellery and 
watches contained in it^ to be, by the de- 
fendants for reward to them in that be- 
half, taken care of, and carried, in a certain 
steam-boat, from Woodside to Liverpool, 
and there landed for the plainti£fs ; that the 
defendants accepted and received the sud 
carriage so containing the said jewellery 
and watches from the plaintifis, and it be- 
came their duty to take proper care of them 
while they remained in their custody, and 
in and about the carriage, conveyance, and 
landina of the same as aforesaid. Breach, 
that tne defendants took such bad care of 
the said carriage, jewellery, and watches, 
and so negligently conducted themselves in 
and about the carriage, conveyance, and 
landing of the same, that they were injured. 
Plea, that the plainti£fs did not deliver ta 
the defendants, nor did they accept andre^ 
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ceire from the plaintifiB, the goods in the 
declaration mentioned, to be by them car- 
ried and conveyed in the said steam-boat 
from Woodside to Liverpool, and there 
landed for the plaintiffs, for reward to them 
in that behalf, modo et form&: — Held^ that 
a contract to carry and land the carriage 
and jewellery, as stated in the declaration, 
coula not be implied from the mere charac- 
tor of the defendants as owners of the ferry; 
but that it was a question for the jury, 
whether there was, in fact, a contract lie- 
tween the parties, either express or implied 
from usage, to receive the carriage on board, 
and to land it again at the end of the tran- 
sit across the river. It appeared that the 
plaintiff went on board tne defendants' 
stoam-boat, with his horse and carriage, 
paying the defendants' charge for a *' lignt 
four-wheeled phaeton ;" that jewellery and 
watohes of great value, which much in- 
creased its weight, were contained in a box 
under the seat; and that he made no com- 
munication of that fact to the defendants. 
The carriage was taken safely across the 
river, and, on the arrival of the boat at the 
pier-head at Liverpool, two of the defend- 
ants' servants put the carriage out upon the 
slip, and commenced drawing it up the slip 
towards the quay, but in doing so were over- 
powered b^ its weight, and it ran down 
into the river, whereby the jewellery and 
watches were injured : — Held^ that the 
plaintiff's right of action for this injury 
was not affected by his not having commu- 
nicated the fact of the jewellery and watohes 
being contained in the carriage. Held^ 
also, that it was a further question for the 
jury, (supposing a contract to land were 
established), whether the landing was 
complete under the above circumstances. 
Uelay also, that to rebut evidence of a usage 
to take on board and land the carriages of 
passengers, a notice stuck up at the door of 
entrance for foot passengers to the slip at 
Woodside, but not visible to those who 
came with carriages, nor shewn to have 
been known to the plaintiff, that the de- 
fendants did not undertake to load or dis- 
charge horses or carriages, and would not 
be responsible for loss or damage thereto, 
was not admissible. Walker v. Jackson^ 
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When Larceny.^ — A person purchased, 
at a public auction, a bureau, in which he 
afterwards discovered, in a secret drawer, a 
purse containing money, which he appro- 
priated to his own use. At the time of the 
sale no person knew that the bureau con- 
tained anything whatever: — Held, that, if 
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the buyer had express notice that the bu- 
reau alone, and not its contents, if any, was 
sold to him, or if he had' no reason to be- 
lieve that anything more than the bureau 
itself was sold, the abstraction of the money 
was a felonious taking, and he was guilty 
of larceny in appropriating it to his own 
use ; but that if he had reasonable ground 
for believing that he bought the bureau, 
with its contents, if any, he had a colour- 
able right to the property, and it was no 
larceny. Merry v. Green, vii. 623 

[See Reg.y, Petere, 1 Car. & Kir. 247— Per 
Bo{fe^ B.t and Beg. v. Mole, U. 418— Per 
Parke, B.; and Reg. v. York, C. Cas. Res., Dec. 
9, 1848.] 



FINES AND RECOVERIES. 

Operation of, when suffered under Mu" 
take as to the Title,'] — 1. A deed to lead the 
uses of a recovery by mistoke treated an 
advowson as being in gross, when in fiict it 
was appendant to a manor; and recited, 
that A., being seised of the manor and ad- 
vowson, devised the manor and other estates, 
not including the advoweon, to B., for life, 
with remainders for life and in tail, and de- 
vised the residue of his real estato to B. and 
C. in fee, as tonants in common ; and that 
B., being seised in fee of a moiety of the ad- 
vowson 30 devieed to him as aforesaid, made 
his will, and devised his real estato to his 
widow for life, with remainder to M. for 
life, with remainder to his issue in tail : 
and the deed then proceeded to convey the 
manor with ite appurtonances, and also 

iintor alia) the motety, formerly of the said 
?. of and in the advowson, to a trustoe for 
the purpose of making a tenant to the pre- 
cipe to suffer a recovery, to enure to the 
use of M. for lifo, with remainder to his 
eldest son in fee. In fact, the will of A. con- 
toined a sufficient devise of the manor and 
the appendant advowson to B. for lifo, with 
remainders for life and in tail, and under 
this devise M. was in fiact, at the date of 
the deed, tenant for life of the manor and 
advowson, with remainder to his eldest son 
in tail; and M. and his eldest son were 
parties to the deed: — Held, that, al- 
though the premises in the recovery deed 
were in themselves large enough to have 
passed the whole advowson as appendant to 
the manor, yet that, by reason of the in- 
tention of the parties apparent on the face 
of the deed Taltnough arising out of a mis- 
take as to tneir title^, the estete toil was 
not barred in one moiety of the advowson. 
MoseUy V. Motteux, x. 633 

Sufficiency of Estate — Operation ofQ&9 
Viet. e. 112.1--2. In 1839, A. died seised in 



FINES AND RECOVERIES. 



FIXTURES. 



fee of lands, of which his eldest son B. was 
his tenant. On his death, B., supposing 
him to have died intestate, entered on the 
lands', claiming them as heir-at-law, and in 
18d0 mortgaged them in fee, and levied a 
fine to confirm the mortgage ; and, at the 
same time, an outstandmg term of 600 
years was, hy his direction, assigned to a 
trustee for the mortgagee. In 1835, B. sold 
the estate to the defendant, who paid off the 
mortgage; the legal estate in fee, and the 
equity m redemption, were conveyed to the 
defendant, and the term was assigned to a 
trustee for him, to attend the inheritance. 
In 1846, it was discovered that A. had exe- 
cuted a will, whereby he devised the lands 
in fee to his second son, who thereupon 
brought ejectment to recover the estate 
from the defendant, and laid a demise in 
the name of the trustee to whom the term 
was assigned In 1835: — Held^ first, that 
B. had a sufficient estate to make him a 
good conusor of the fine ; secondly, that by 
the operation of the 8 & 9 Vict. c. 112, the 
term had absolutely determined, and the 
plaintiff could not recover upon the demise 
laid in the name of the trustee. Doe d. 
CadwaUtder v. Pricey xvi. 603 

Creating a Discontinuance — Formedon,'] 
— 3. By a will, in 1789, an estate was de- 
vised to A. G. M. for life, with remainder 
as he should by deed or will appoint, and, 
in default of appointment, remainder to the 
heirs of his body, with remainder over. In 
1790, A. G. M. levied the use of a fine to 
the use of himself in fee, and afterwards 
died without issue : — Held, in an ejectment 
by the lessors of the plaintiff, claiming as 
heirs-at-law of A. G. M., that the fine cre- 
ated a discontinuance, and gave a tortious 
fee to A. G. M., and that his heir-at-law 
was consequently entitled to recover the 
ejectment ; the remainders over being de- 
vested, and the rights of the remaindermen 
only capable of being enforced by real 
action. In such a case, the statute 3 & 4 
Will. 4, c. 27, s. 38, preserves the right of 
the remaindermen to bring a formedon. 
Doe d. Gilbert v. Ross, vii. 102 

Examined Copy is Evidence — Declaration 
of Uses."] — 4. An examined copy of the re- 
cord of a fine, levied with proclamation, is 
as good evidence of the fine as the chiro- 
graph itself certified by the offieer. A fine 
was proved to have been levied of the estate 
in question, in 1790, and the lessors of the 
plaintiff gave in evidence a deed of convey- 
ance of part of the property in 1802, by the 
conusor of the fine, to a purchaser, which 
stated that the fine was levied to the use of 
himself in fee. This deed was received 
without objection on the part of the de- 
fendant : — Heldy that it was good evidence 
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as a declaration of the uses of the fine, al- 
though it was not proved that the defend- 
ant derived title under the conusor. Doe 
d. QiJhertY. Boss, vii. 102 

[By 11 & 12 Vict. c. 70, s. 1, it is enacted, that 
** ail fines heretofore levied in the Court of Com- 
moQ Pleas shall be oondnsiTely deemed to have 
been levied with proclamations, and shall have 
the force and effect of fines with proclamations." 
Sect. 2 excepts pending proceedings ; and sect. 3 
excepts fines levied of any lands, and which, at 
the time of the passing of the act, are actually 
possessed or enjoyed by any person under title 
inconsistent with such fine. As to the species of 
possession to support a fine with proclamations, 
see Davies v. Lowndes, 5 Bing. N. C. 173.] 

Proof of Welsh Fine,"}-^, To prove the 
levering of a fine with proclamations in a 
court of great session in Wales, the chiro- 
graph was produced, having one proclama- 
tion indorsed, and the plea-roll or the same 
session, at which the chirograph stated the 
fine to have been levied, containing an en- 
try of a licentia concordandi between the 
same parties, and respecting the same pre- 
mises as those mentioned in the chirograph: 
— Held sufficient, by virtue of the stat. 5 
Vict. c. 32, s. 2. boe d. Cadwalader v. 
Pricsy xvi. 003 

FISHERY. 
See Notice of Actiok, 4. . 



FIXTURES. 

See Contract, I, 6. — Covekawt, II, 2. — 
Trespass, II, 1. — Waste, 3. 

Right of Tenant to Bemove.]—!. The 
right of a tenant to remove tenant's fixtures 
continues only during his oridnal term, 
and during such further period of possession 
by him as he holds the premises under a 
nght still to consider hmiself as tenant. 
Weeton v. Woodcock^ vii. 14 

Trover will not Lie before Severance,'] — 2. 
In 1824, A. leased to B., for twenty-one 
years, a colliery, with the right of nutting 
up steam-engines, &c. &c., for working i^ 
subject to a proviso for re-entry on non-pay- 
ment of rent, or insolvency. B. erected on 
the colliery several steam-engines, affixed 
in the ordmary way to the soil, and after- 
wards, in 1827, assigned the colliery, with 
the engines, implements, &c., in use upon 
it, to trustees, in trust to permit B. to enjoy 
them until default in payment of an an- 
nuity granted by him, and on such default 
to take possession, and sell them, and pay 
the arrears. In June, 1829, A. recovered 
possession of the premises in ejectment 
brought in pursuance of the proviso for re- 
entry. In November, 1829, the engines 
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and other articles on the colliery were 
seized, under a fi. fa., at the suit of an 
execution creditor of B.: — Held^ that the 
trustees could not recover the steam-engines 
in trover against the sheriif. Heldy also, 
that the omission of the trustees to take 
possession, on B.'s default in payment of 
the annuity, did not avoid the assignment. 
MinshckU V. Lhydy ii. 450 

[Fixtures may be goodi and chattels liable to a 
fi. fa., becaose removable by the tenant, but not 
within the bankrupt laws — Parke, B., lb. 459, 
recognizing Coomba ▼. Beaumont^ 5 B. & Ad. 
72; Boydell v. M'Michael, lb. 177. If se- 
vered wrongfully, as, by being diatiained, trover 
would lie, describing them as goods and chattels. 
Daliim v. Whittem, 3 Q. B. 961.] 

Memoval by TenafU,'] — 8. Where the term, 
pursuant to a proviso in the lease, was for- 
feited by the bankruptcy of the lessee, and 
the lessor entered upon the assignees, in or- 
der to enforce the foneiture, and three weeks 
afterwards the assignees of the lessee, still 
continuing in possession, removed and sold 
a fixture put up by the lessee for the pur- 
poses of trade, and the jury found thiat it 
was not removed within a reasonable time 
after the entry of the lessor : — Heldy that 
they had no right so to remove it, and that 
the lessor might recover it in trover. And, 
semble^ such would have been the case with- 
out such finding of the jury. JVeeUmy. 
Woodcock^ vii. 14 

Trover by Lessee,'}— 4, A lessee cannot, 
even during his term, maintain trover for 
fixtures attached to the freehold. Maekin-' 
tosh V. TroUer, iii. 184 

[That such fixtures will descend to .the heir, 
see FUher v. DUon, 12 CI. & Fin. 312, but can- 
not be distrained upon, although removable by 
tenant. Darby v. Harris, 1 Q. B. 895.] 

Bight ofMwrtaagee to recover in Thwsr.l 
— 6. Where a lessee for years mortgaged 
his lease, and all his estate and interest in 
the premises, and afterwards became bank- 
rupt : — Heldy that the mortgagee might de- 
clare in case, as reversioner, against the as- 
signee of the tenant for the removal of the 
fixtures from the premises, wherebv they 
were dilapidated and injured ; and tnat he 
was also entitled to recover in trover against 
such assignee the value of all the fixtures, 
whether landlord's or tenant's, which were 
affixed to the premises before the execution 
of the mortgage, although there was a cove- 
nant in the original lease to the mortgagor 
to yield up to the lessor, at the determina- 
tion of the term, ''all fixtures and things 
to the premises belonging or to belong.'' 
BUchman v. Walton^ iv. 409 

Meaning of TVmi.] — 6. On a declara- 
tion in trover for goods, chattels, and fix- 
tures, (enumerating, among other merely 
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moveahle articles, stoves, shelves, closets, 
cupboards, &c. ) : — Held^ after verdict (ge- 
neral damages having heen assessed on ue 
wholedeclaration),tl]^t the word ''fixtures^' 
would not necessarilv be taken to mean 
thin^ affixed to the freehold, and therefore 
the judgment ought not to be arrested. 
Sheen v. Bielie, v. 175 

FOREIGNER. 

See Alien. — Coptright, 2. — Costs (Sbou- 

BiTT fob), 3. 



FOREIGN ATTACHMENT. 
See Cbrtiobari, 2. 

FOREIGN JUDGMENT. 

Action lies upon Foreign Judgment for 
Chsts.l — 1. An action of assumpsit or debt 
mav oe maintained against a defendant 
resident in thb country, for costs awarded 
against him, after ai>pearance, bv a decree 
of the Court of Session in Scotland, in a 
suit for a divorce. Russell v. Smythy ix. 818 

[So, debt will lie upon a decree of a Colo- 
nic Court of Equity. Henderson v. Henderson, 
6 Q. B. 288.] 

Declaration.'] — 2. The first count of a 
declaration in assumpsit was on a hill of 
exchanee drawn by the plaintiffis upon and 
accepted by the defendant in Scotland. 
The second count, after stating the drawing 
and acceptance of the bill, (which was more 
than six years before the conmiencementof 
the action), set forth at length the nuiking 
and registering of a protest of nonpayment 
in the Court of Session in Scotland, and the 
issuing and execution of letters of homing 
and poinding on the defendant, charging 
him to make payment of the amount of the 
hill and interest to the plaintiflFs according 
to the law of Scotlana, and his default 
thereto ; and alleged, that, by virtue of the 
several premises, the defendant became lia- 
ble to pay the plaintiffs the amount of the 
hill, with interest; and being so liable, 
promised to pay the same : — Heldy that this 
latter count did not disclose a sufficient 
cause of action as upon a judgment in 
Scotland, but that it was in substance a 
count upon a bill. H<i^ v. Fishery ii. 722 

Mode of Pleading.'] — 3. To an action for 
injury done to the plaintifis' vessel by a 
ship of the defendant, the defendant pleaded 
(with averments as to the place of injury), 
the defendant's being a subject of France, 
and a member of the company to which the 
vessel belonged, (see infra. Foreign Law); 
that the company for the recovery of the 
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damages sustained by them, bv the negli- 
gence and mismanagement of the plaintifis 
of their said ship, sued and proeecntedy ac- 
ooiding to the law of France, a writ of sum- 
mons to the plaintiflBB, whereby they were 
required to appear before the Court of the 
Commercial Tribunal of Havre, on a certain 
da^, in order that the said Court might in- 
quire whether, on the day in the declaration 
mentioned, the said ship of the plaintifis 
did, by the negligence and mismanaoement 
of their officers or crew, run on boaid of the 
said ship of the company, whereby she was 
sunk, and to hear themselves condemned in 

Eerson and goods, &c., &e.; the said Court 
aving juriMiction over the said cause and 
the matters therein arising. The plea pro- 
ceeded to stato, that the plaintifis accord- 
ingly appeared in the court of Havre, and 
defendea themselves against the claim of 
the company, and insisted that the collision 
proceeded from the negligence of the ser- 
vants of the defendant, as in the declaration 
mentioned; and that the Court adjudged 
that the plaintiffs' ship did, by the negli- 
gence of the plaintiffs, by their officers and 
crew, run on board of and sink the said 
ship of the company, and condemned the 
plainti£b in damages: and alleged that the 
said several matters of defence so insisted 
on by the plaintifis in the court at Havre, 
and the grievances in the declaration men- 
tioned, were the same identical causes of 
defence and matters of grievance, and that 
the very identical question, whether the 
defendant, by his mariners and servants, 
was guilty of the grievance in the declara- 
tion mentioned, arose and became material 
in the said suit, in the said court at Havre ; 
and being there examined into, it was ad- 
judged by the said Court, having jurisdic- 
tion in tliat behalf, that neither the defend- 
ant nor the company, by his or their mari- 
ners or servants, was or were guilty thereof. 
The plea then averred, that, by the law of 
France, the judgment so recovered in the 
French court, was an absolute and final 
bar to any action by the plaintifis against 
the defendant, in respect of the grievances 
and causes of action in the declaration men- 
tioned : — Heldy that the plea was bad in 
form, for not commencing and concluding 
by way of estoppel ; and in substance, for 
not shewing that the plaintiffs were French 
subjects, or resident or present in France, 
when the suit at Havre was commenced, so 
as that they might be bound, by reason of 
aUegiance, or domicile, or temporaiy pre- 
sence, by a decision of the French Court. 
QuofrCf whether, even with such allegations, 
the plea would have been a bar to the ac- 
tion. General Steam Navigation Compare 
T. GuOlou, xi. 877 

[See as to the form of plea, Eieardo v. Gar^ 
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eia», 12 01. & Fin. 368 ; and its effect as an es- 
toppel, Cowan ▼. Braidwood, 1 M. & 6. 802 ; 
Fergnton v. Mahon, 11 Ad. & £11. 179 ; BoberU 
wn ▼. Struiht 5 Q. B. 943.] 



FOREIGN LAW. 
See Foreign Judgment. — Ireland. 

D^erence between Liability to Action and 
Mode of Procedure,"] — ^To a declaration in 
case for an injury done to the plaintiiTs 
ship on the high seas by a ship of the de- 
fendimt, then being under the care, direc- 
tion, and management of certain mariners 
and servante of the defendant, by their 
negligence, the defendant pleaded as fol- 
lows: — That the ship, in the declaration 
secondly mentioned, ran foul of the plain- 
tiff's ship on a certain part of the high 
seas, situate between the kingdoms of Eng- 
land and France, and out of the Britiw 
dominions; that at the time the defend- 
ant was, and still is, a subject of the king 
of the French, and was a holder and pro- 
prietor of shares in, and acting director of, 
a society or company established in France, 
by royal ordinance, according to the laws 
of that kingdom, by the name of, &c. ; and 
that, at the time of the collision, the said 
company then, and from thence hitherto, 
being subjects of the king of the French, 
were the owners of the said ship, and by 
their mariners and servants were then na- 
vigating the same, as subjects of the kinf 
of the French, for certain objecte for which 
the said company was esteblished, and upon 
that part of the nigh seas before mentioned, 
and the said company did then and there, 
by their mariners and servants, commit the 
grievances in the declaration mentioned ; 
and that the defendant never was possessed 
of, or interested in, the said ship,' otherwise 
than as such holder and proprietor of 
shares ; and that, by the law of France, 
the defendant was not, at the time of the 
committinjB^ of the g^evances, or from 
thence hitherto, respwrmble foTy or liable to 
be sued or impleaded individually or in his 
own name or person, in respect of the causes 
of action in tne declaration mentioned, but 
the said company alone, by their said style 
or title, or the master or person in com- 
mand of the ship for the time being, was 
responsible for, and liable to be sued and 
impleaded for the said causes of action ; and 
that the defendant never was master, or in 
command of the said ship : — Held, that, if 
this plea was to be construed as meaning 
to aver, that by the law of France the de- 
fendant was not liable for the acts of the 
master, but that a body esteblished by that 
law, and in the nature of an English cor* 



FORFEITURE. 



FRAUD. 



poratioDy were the proprietors of the vessel, 
and alone liable for the acts of the master, 
the plea was a good defence to the action : 
but if the plea meant only, that, in the 
French courts, the mode of proceeding 
would be to sue the defendant jointly with 
the other shareholders of the company, 
under the name of their association, the 
plea was bad. The Court were divided in 
opinion which was the proper construction 
of the plea ; Lord Abinger^ C. B., and Al- 
dersoHy B., adopting the latter construc- 
tion ; and Parkty B., and Gumey^ B., the 
former : and if this last were the true con- 
struction, the defence was open upon the 
general issue. General Steam Navigation 
Vompa^y v. GuiUou^ xi. 877, 896 



FORFEITURE. 

Evidence to explain Leaee — What 
amounts to Waiver!] — 1. Ejectment for a 
forfeiture : A., by an agreement in writing, 
let to B. a house at the rent of 60/. a year, 
to be paid quarterly, and B. agreed, within 
three calendar months, to erect a shop- 
front, and otherwise repair, paint, paper, 
and whitewash the house. And it was 
further agi'eed, that if B. did not erect the 
shop-front within three months, it should 
be lawful for A. or his agents to retake 
possession of the premises, and the agree- 
ment should be null and void. B. conti- 
nued in the possession of the premises, and 
enlarged the window, but, as the plaintiff 
contended, did not erect a shop-front. It 
appeared also, that, after a quarter's rent 
had become due, and after the expiration 
of three months from the date of the agree- 
ment, A.'s son, the father being too ill to at- 
tend to business, made a demand of a quar- 
ter's rent, which B. offered to pay, if he 
would indemnify him for a sum which he 
had paid as a penalty to A.'s lessor, for carry- 
ing on a trade in the premises, which was re- 
fused. At the trial, B., the defendant, con- 
tended tliat he had made a shop-front which 
answered the purposes of his trade, and he 
offered to shew, that A. held the premises 
under a lease from C, which contained a 
clause, imposing a penalty upon the lessee 
if he allowed a trade to be carried on upon 
the premises ; from which it was to be in- 
ferred, that the words shop-front^ in the 
agreement, were used in a peculiar sense ; 
but this evidence was rejected : — Held^ 
that such evidence was clearly inadmissi- 
ble to explain the meaning of the words 
shop-front in the agreement. Heldy also, 
it not having been proved that A. himself 
had had any notice of the nature of the 
alterations that the son had not sufiQcient 
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authority to waive the forfeiture. SembUf 
per Parie^ B., that an absolute unqualified 
demand of rent, which became due subse- 
quent to a forfeiture, amounts to a waiver 
of the forfeiture. Held^ also, that the 
proviso in the agreement, that it should 
become '^null and void," made it a lease 
voidable only at the election of the lessor. 
Doe d. Nash v. Birch^ i. 402 

Meaning of Duly Declared a Bankrupt,'] 
— 2. A lease for years contained a proviso 
for re-entry, in case the lessee '* should at 
any time during the term commit any act 
of bankrnptcv, whereupon a commission 
or fiat in bankruptcy should issue against 
him, and under which he should be duly 
found and declared a bankrupt.'* The les- 
see, being a trader, committed an act of 
bankruptcy, on which a fiat issued a^inst 
him, and* be was by the commissioners 
found and declared a bankrupt ; but the 
petitioning creditor's debt, on which the 
fiat was founded, was proved by A. & B., 
as partners, whereas it was due to A., B., & 
C, as partners : — Held^ by Pollock y G. B., 
and Ptatty B., ParkCy B., dissentiente, that 
the lessee was not duly found and declared 
a bankrupt, within the meaning of the 
proviso. Doe d. Lloyd v. Ingleby^ xv. 466 

Waiver,] — 3. Receipt of rent after eject- 
ment brought for a foneiture, is no waiver 
of forfeiture— Per Our. Jones v. Carter^ 

XV. 726 



FORMEDON. 
See Fines and Recovebiss, S. 

FRANCHISE. 

See Charter. — Coroner. — Ferry, 1 . — 
Free Warren. — Grant. — Market. 

Quasrey whether and to what extent the 
doctrine, that a grant of a franchise by the 
crown within time of memory, determines 
a prescriptive claim to the same franchise, 
is law. Earl of Carnarvon v. ViUthoiSy 

xiii. 313 

FRAUD. 

See Auction, 1. — Fai£E Representation, 
— Insurance, II, 6. 

Chods obtained hy Fraud, ] — 1 . A. bought 
goods from B., with the fraudulent inten- 
tion of never paying for them, and kept 
them until his bankruptcy: — Held, that 
they did not pass to A.'s assignees under 



FRAUDS (STATUTE OF). 

the fiat, as having been in his possession, 
order, and disposition, as the reputed owner 
thereof, toUh the consent of the true owner. 
Load V. OreeUf xv. 216 

{Parker ▼. Patrick, 5 T. R. 215, may be 
supported on the ground that the transaction is 
only Toid at the option of the seller — Per 
Parke, B., lb. 219.] 

2. To a plea of fraud de injuria is a good 
replication, although between the immedi- 
ate parties to the action, e. g. betweenpayee 
and maker of a promissory note, Oawper 
▼. OarhuU, xiii. 33 

[Dicta contrii — Per Parke, B,, Humphreys 
T. O'Connell, ju. 373, and Parker t. Riley, iii. 
230.] 



FRAUDS (STATUTE OF). 
See GrooDs Sold. — ^Guarantsb. — Will. 



I. GSNERALLT. 

II. 4th Sectioit. 
III. 17th Section. 

1.^ Memorandum in Writing. 
[2,) Acceptance and Part Pc^- 
ment» 
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I. Gbnbbally. 

Contract cannot be Varied by Parol,"] — 1. 
The terms of a written contract for the sale 
of goods falling within the operation of the 
Statute of Frauds cannot be varied or altered 
by parol ; and where a contract for the bar- 
gain and sale of goods is made, stating a 
time for the delivery of them, an agreement 
to substitute another day for that purpose 
must, in order to be valid, be in writmg. 
Marshall v. I^n^ vi. 109 

[C\#v. Penn, 1 M. & S. 21, was overruled by 
Stead V. Dawber, 10 Ad. & EU. 57.] 

SiffnatureJ\ — 2. Although the signature 
be in the beginning or middle of the in- 
strument, it is as binding as if at the foot of 
it ; the question being always open to the 
jury, whether the party not having signed 
it regularly at the foot meant to be bound 
by it as it stood, or whether it was left so 
unsigned because he refused to complete it. 
But when it is ascertained that he meant 
to be bound by it as a complete contract, 
the statute is satisfied, there being a note in 
writing shewing the terms of the contract, 
and recognised by him — Per Lord Abinger^ 
C. B. Johnson v. Dodgson^ ii. 659 

[See Lobb v. Stanley, 5'Q. B. 574; and Hubert 
V. TVeheme, 3 M. & G. 743, is an instance of 
the insertion of the names not being equivalent 
to iignature.] 
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Executed Ckmtracts.^—S. The statute ap- 
plies where the contract remains to be exe- 
cuted by the defendant, although executed 
by ihe plaintiff. Buttemere v. Ha^esy 

V. 458 

[See Cocking v. Ward, 1 C. B. 868 ; Souch 
V. Strawbridye, 2 C. B. 814.] 

A void Sale cannot confer a Right to bring 
Trespass.] — 4. Where a party had pur- 
chased, by a verbal contract, a crop of 
growing grass, with liberty to go on the 
close where it grew, for the purpose of cut- 
tine and carrying it away: — Heldy that he 
could not maintain tresnass against the sel- 
ler for taking away his norse and cart from 
the close, which he had brought there for 
the purpose of carrying away the grass; for 
this was in substance an action charging 
the defendant on a contract, within the 4th 
section of the Statute of Frauds. Carring- 
tony.RootSy ii. 248 

Should not be Pleaded Specialfy.y-6, To 
a declaration in assumpsit for goods sold, 
the defendant pleaded, that at the time 
when the defenaant became indebted to the 
plaintiff, as in the declaration mentioned, 
he became indebted upon a contract for the 
sale of the goods therein mentioned, for a 
price exceeding 10/. ; that the defendant, 
being the buver thereof, did not accept nor 
actually receive the goods or any part there- 
of, nor give or pay anything in earnest, or 
to bind the bargain, or in part of payment, 
nor was any note or memorandum in writ- 
ing of the bargain made and signed by the 
defendant, or by his agent thereunto law- 
fully authorised : — Held^hAd on special de- 
murrer, as being an argumentative denial 
of the contract stated in the declaration. 
Leafy. Tuton^ x. 393 

[Overruling Magge v. Amee, 4 Bing. 470 ; Ace. 
Eastwood V. Kenyon, 11 Ad. & £11. 438. So, 
plea of 9 Geo. 4, c. 14, is bad, Thtmleyy. M^GrC" 
gor, 6 M. & G. 942.] 



II. 4th Sbction. 
See Arrest, I, 8. 

Assignment of Term.l — 1. A parol assign- 
ment by the sheriff of^a term taken in exe- 
cution is void; and the debtor can, there- 
fore, maintain ejectment against the as- 
signee. Doe d. Hughes v. Jones ^ ix. 873 

2. The defendant, in the month of June, 
agreed to sell to the plaintiff the potatoes 
then growing on a certain quantity of land 
of the defendant, at 2s. per sack, tiie plain- 
tiff to have them at digging-up time, (Oc- 
tober), and to find diggers: — Meld, that this 
was not a contract for the sale of an interest 
in land within the 4th section of the Statute 
of Frauds. Sain^mryy.MatthewSy iv.343 



FRAUDS (STATUTE OF). 

3. An agreement for the sale of growing 
fruit is an agreement for the sale of an in- 
terest in land, and if of the value of 201, 
requires a stamp. RodweQ v. Phillips^ 

ix./M)l 
IWaddimgiim r, BrUiow, 2 Bos. & P. 452, 
as to hops, would probably be decided differently 
now — VerParie, B., lb. 503. " No geDeral rule 
is kid down in any of tbe cases that is not con- 
tradicted by some other" — Per Lord Abtnger, 
C. B., at p. 505. Compare Jone9 ▼. Flint, 10 
Ad. & EU. 753 ; Vaughan t. Haneocif 3 C. B. 
766.] 

4. Where A., being possessed of a mes- 
suage and premises for the residue of a cer- 
tain term of years, agreed with B. to relin- 
quish possession to nim, and to suffer him 
to become tenant of the premises for the 
residue of the term, in consideration of B.'s 
paying a sum of money towards completing 
certain repairs of the premises : — Held, that 
this was an agreement relating to the sale 
of an interest in land, within the 29 Car. 2, 
c. 9, s. 4. Heldy also, that in an action 
brought by A. on this contract, B. was en- 
titled to avail himself, under non assump- 
sit, of the objection that there was no me- 
morandum or note in writing, &c., of such 
contract Buttemere v. Ha^ea^ y. 466 

5. Sembhy that an a^^reement by a lessee 
for the transfer of his mterest in the term, 
(not exceeding three years), which, not 
being in writing, is invalid as an aangn- 
ment by the Statute of Frauds, cannot ope- 
rate as an underlease, Barrett v. Rolph, 

ziv.d48 
\Poultnty V. Holmei, 1 Stra. 405, is very 
qaestionable, especially since Parmenter ▼. Web' 
ber, 8 Taunt. 593— Per Parie^ B., lb. 352.] 

Shares in a Comptmy.'] — 6. Where shares 
in a joint stock company possessed of real 
estate are declared to be personal estate by 
the Statute of Incorporation, such shares 
are not an interest m land. Bradley v. 
Holdswarth, iii. 422 

ISemblef that they would not be, even where 
the act did not contain such declaration. See 
principal case, and Hihhlewite t. M^ Marine ^ vL 
214 ; HumbU ▼. Mitehell, 11 Ad. & £11. 205 ; 
Knight V. Barber, zyi. 66.] 



III. 17th Section. 
(1.) Memorandum in Writing. 

Memorandum in Writing sugicieatJ]—!, 
The traveller of the plaintiflS, hop mer- 
chants in London, agreed with the defend- 
ant, at Leeds, for the sale to him, by sam- 
ple, of a quantity of hops. The defendant 
wrote in his own book, which he kept, the 
216 
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following memorandum: — ** Leeds, 19th 
October. 1886. Sold John Dodff8on,( the de- 
fendant), 27 pockets Playsted, 1836, Sus- 
sex, at lOSf.; 4 pockets Selme, Beckley, at 
96s. The bulk to answer the sam^e ; sam- 
ples and invoice to be sent per Kocking- 
nam coach. Payment in bankers' at two 
months." This was signed by the traveller 
on behalf of the plaintiffis: — Held, that it 
was a sufficient memorandum in writing of 
the contract within the Statute of Frauds. 
The defendant on the same day wrote to 
the plaintifiBy requesting them to deliver 
** the 27 pockets Play steo, and the 4 pockets 
Selmes 1886 Sussex," to a third party. 
QwerSy whether this letter sufficiently re- 
ferred to the contract in question, so as that 
it might have been connected with the en- 
try in the book for the purpose of consti- 
tuting a memorandum of the contract with- 
in the statute. Johnson v. Dodgson, ii. 663 
[As to the principle that a reference to a writ- 
ing containing tbe term of the contract is suffi- 
cient, see DobeU v. Hutchinson, 3 Ad. & £11. 
371.] 

Effect of Memorandum in Broker' sBook.l 
— 2, Assumpsit for goods sold and delivered. 
It appeared at the trial that a broker, em- 
ployed by the plaintiffii to sell 200 casks of 
tallow, sold fifty to the defendant, and the 
remainder to two other parties, to be deli- 
vered some months subsequently to the sale. 
In the bought note he described the trans- 
action as a purchase of fifty casks for *' hia 
principals," i. e. the buyers ; and, in the 
sold note, as a sale of 200 casks sold to his 
principals. In his book he stated the de- 
fendant as the purchaser of fifty casks, and 
the two other parties as purchasers of the 
remainder. There was no disclosure of the 
principals on either side. About the time 
appointed for the delivety, the broker ui*ged 
tne defendant to buy 100 other casks of a 
third person ; and, on the latter objecting to 
do so, on the ground that the fifty casks al- 
ready contracted for by him would soon be 
delivered, offered to ** put ofiP" those casks. 
The fifty casks were never actualljr deli- 
vered to the defendant. It was objected, 
on this evidence, that the pl^ntifF ought to 
be nonsuited on two grounds ; first, that in- 
asmuch as there was a variance between the 
bouffht and sold notes, the broker's book 
not being evidence of the contract, there 
was no valid contract ; secondly, that there 
was nothing to shew any delivery of the 
fifty casks to the defendant. The learned 
ju^e being of that opinion, nonsuited the 
plaintiffs: — Held, that the nonsuit was 
wrong on the second ground, it being a 
question for the jury, whether the words 
** put oflf" meant a sale of the goods to a 
third person by the broker on account of 
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the defendant, or a poetponement of the de- 
livery, with or without the consent of the 
SlaintiiB. Quofre^ whether the memoran- 
am of a sale in the broker^s book, signed 
by him, is admissible as evidence of the 
contract, to satiftfy the Statute of Frauds, 
in cases where there is no other written 
contract, or where the bought and sold 
notes disagree. Thcmt<M y . CSarlety ix. 802 
[Lord Abinger, C. B., p. 809, thought the 
book WAS only admissible where it was known to 
the parties ; bat Parte, B., does not think that 
snob limitation is necessary, see p. 807. It was not 
decided in Thumend ▼. Drairford, 1 Car. & Kir. 
20; Greg9on t. Buck, 4 Q. B. 737. SeaPittt 
T. Beckett, supra, xiii. 746.] 

Machine Copy J] — 3. A., having a quan- 
tity of wool to dispose of, placed a sample 
of it at his brokers for sale, and B., having 
examined the sample at the brokei^s office, 
purchased from A., in the presence of tlie 
broker, part of the wool at an agreed price, 
it being stipulated by B. that the wool was 
to be delivered in pood dry condition. On 
the same day, the broker sent to A. a sold 
note of the contract, which, however, omit- 
ted all mention of the stipulation that the 
wool was to be in good dry condition, and 
no note whatever was sent to B. The wool 
was accordingly sent bjr the broker to B., 
who refused to receive it, on the ground 
that it was not in dry condition, according 
to the contract. An action, for goods sold 
and delivered, having been brought to re- 
cover the price of tne wool : — Held^ that 
the broker was not authorised to make the 
contract set forth in the sold note, omitting 
the condition, and that there was conse- 
quently no memorandum or note in writ- 
ing of the contract to satisfy the Statute of 
Frauds. QuasrCy whether a machine copy 
of a contract, made in a broker's book, 
would be a sufficient writing within the 
statute. Pitt8 v. Beckett^ xiii. 743 

4. A memorandum, in writing, of a con- 
tract, to satisfy the Statute of Frauds, must 
have been made before action brought. 
Bill V. Bameniy ix. 36 

[So under Statute of Limitations, Ba/enMnv. 
Pinder, 3 a B. 574.] 



(2.) Acceptance and Part Payment, 

See Contract, I, 6, 13. 

What amounts to Acceptance,'] — 5. The 
true rule appears to be, that acceptance and 
delivery means such an acceptance as pre- 
cludes the purchaser from objecting to the 
quality of the goods ; as for instance, if, in- 
stead of sending the ffoods back, he keeps 
or uses them — Per Aldereony B. Norman 
v. PhUUpSy xiv. 283 
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Acceptance is Question for the Jury.'] — 6. 
No doubt can be entertained, after the case 
of Eden v. Dudfleldy 1 Q,. B. 302, which 
was well decided by the Court of Queen's 
Bench, that this is a question of fact for the 
jury ; and that if it appears that the conduct 
of a defendant, in dealing with goods al- 
ready in his possession, is wholly inconsist- 
ent with the supposition that his former 
possession continues unchanged, he may 
properly be said to have accepted, and ac- 
tually received, such goods under a contract, 
so as to take the case out of the operation 
of the Statute of Frauds ; as for instance, 
if he sells or attempts to sell goods, or if he 
disposes absolutely of the whole or any 
part of them, or attempts to do so, or alters 
the nature of the property, or the like — 
Per Cur, Lillywhite v. DevcreuXy xv. 291 

7. After a contract to sell hops, the bulk 
to answer sample; sample ana invoice to 
be sent per Rockingham coach. The bulk, 
samples, and invoice were sent to the de- 
fendant by the coach, pursuant to the con- 
tract, but he returned them, as not an- 
swering to the samples by which he bought. 
The jury, in an action for the price of the 
hops, found that the samples did answer 
the contract: — Heldy that there was no ac- 
ceptance of the goods, within the Statute of 
Frauds. Johnson v. Dodgson^ ii. 653 

Joint Order.l—Q, Where a joint order is 
given for several classes of goods, the accept- 
ance of one class is a part acceptance of the 
whole, within s. 17 of the Statute of Frauds. 
Semblcy that if the purchaser of goods has 
used (in the opinion of the jury; more of 
them than was necessary for experiments, 
that does not amount to an acceptance 
within the statute. Agreed, that tne de- 
fence, that there was no sufficient contract 
to satisfy the Statute of Frauds, may be 
taken under the general issue. Elliott v. 
Thomasy iii. 170 

[Hodgson v. Le Bret, 1 Camp. 233, is no 
bmding authority, lb. 177.] 

Acceptance of Part sufficient.'] — 9. 
Where an order is given for goods, some of 
which are ready made at the time of the 
contract, and tne rest to be manufactured 
according to order, and the goods which are 
ready made are afterwards delivered and 
paid for, the acceptance of them is a part 
acceptance of the whole, to satisfy the 
provisions of the Statute of Frauds, 29 
Car. 2, c. 3, s. 17, and the 9 Geo. 4, c. 14, 
s. 17,as the whole forms one entire contract. 
Scott y. ^istem Counties Railway Company y 

xii.33 

TherewHistbe a Delivery so as to Deprive 
of the Right of /^tw*.]— 10. The defendant 
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ordered goods of H., the del credere agent of 
the plaintiff, at a stipulated price, to he 
paid for on delivery ; and on receiving no- 
tice that the goods had arrived at H.*8 
warehouse, went there, and directed a bov 
whom he saw there to put a certain mark 
on the goods. On the defendant's refusal to 
receive the goods, hy reason of a dispute 
about the price, an action was commenced 
against him by the plaintiff; after which, at 
B.'s request, the aefendant wrote in H.'s 
ledger, at the bottom of a page, containing 
the statement of the goods in question, and 
headed with the plaintiff^s name, the words 
'* Received the above," which he signed : — 
HM^ that there was no evidence to go to 
the jury of *a delivery and acceptance suf- 
ficient to satisfy the Statute of Frauds. 
Bill V. Bamenty ix. 96 

[Compare Dodiley v. Varley, 12 Ad. & Ell. 
632.] 

Mert Possesncn is not Acceptance.'] — 11. 
A., being himself yearly tenant of a house to 
B., under-let the house and furniture at a 
weekly rent to C. A., heins desirous of 
getting rid of his tenancy at the end of the 
current year, offered to sell the furniture 
to C. for 60/., which C. thought too much, 
but verbally agreed to have it valued, and 
to pay so much as it should be found worth, 
on B.'s affi'eeing to accept him as his tenant 
instead of A. The furniture was valued at 
80/., which C. refused to give, but then 
offered the 60/. Before the expiration of 
the year, an agent of A. took the key out 
of the door and gave it to C, telling him 
that he must settle with A. himself about 
the furniture. B. refused to accept C. as 
his tenant, and he continued to occupy the 
house and use the furniture as before, but 
continually giving notice to A. to take 
away the furniture, which he refnsed to do ; 
and after the lapse of three months, C. sent 
it to a broker's: — Heldj that upon these 
facts, there was no evidence to go to the 
jury, of an acceptance by C. of the fiir- 
niture, under a contract of sale, to satisfy 
the Statute of Frauds. LillywkUe v. Deve- 
reuxy XV. 286 

12. Goods were shipped by the plaintiff 
from abroad to this country, on the verbal 
order of the defendant, at a price exceeding 
10/. The^ were sent to a shipping agent 
of the plaintiff's in London, who received 
them and warehoused them with a wharfin- 
ger, informing the defendant of their ar- 
rival. The wharfinger handed to the ship- 
ping agent a delivery-warrant, whereby 
the goods were made deliverable to him or 
his assignees by indorsement, on payment 
of rent and char^. The agent indorsed 
and delivered this warrant to the defend- 
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ant, who kept it for several months, and, 
notwithstanaing repeated applications, dia 
not pay the price of or charges upon the 

goods, nor return the warrant, but said he 
ad sent it to his solicitor, and that he in- 
tended to resist the payment, for that he 
had never ordered the goods, and that they 
would remain for the present in bond : — 
Heldy that there was no such delivery to 
and acceptance by the defendant of the 
goods, as to satisfy the 17th section of 
the Statute of Frauds. Farina v. Home^ 

xvi. 119 

Authority of Agent.'] — 13. In assumpsit 
for a mare sold and delivered, to which the 
defendant pleaded non assumpsit, it ap- 
peared that the defendant, having seen and 
ridden the mare, wrote to the plaintiff, ** I 
will take the mare at twenty guineas, of 
course warranted; and as she lays out, turn 
her out my mare.*' The plaintiff agreed 
to sell her for the twenty guineas. The de- 
fendant subsequently wrote again to him, 
** My son will be at the World's End {a 
public-house) on Monday, when he will 
take the mare, and pay you ; send anybody 
with a receipt, and the money shall be paid; 
only say in the receipt, sounds and quiet in 
harness,^* The plaintiff wrote in reply, 
**She is warranted sound, and quiet in 
double harness; I never put her in single 
harness." The mare was brought to the 
World's End on the Monday, and the de- 
fendant's son took her away without pay- 
ing the price, and without any receipt or 
warranty. The defendant kept her two 
days, and then returned her, as being un- 
sound. The learned judge stated to the 
jury that the question was, whether the 
defendant had accepted the mare, and di- 
rected them to find for the defendant, if 
they thought he had returned her within 
a reasonable time, and desired them also to 
say whether the son had authority' to take 
her without the warranty. The jury found 
that the defendant did not accept the mare, 
and that the son had not authority to take 
her away : — Held^ on motion to enter a 
verdict for the plaintiff, that there was no 
complete contract in writing between the 

{parties ; that, therefore, the direction of the 
earned judse was right ; that the defend- 
ant was not Dound by the act of the son in 
bringing home the mare, inasmuch as he 
had thereby exceeded his authority as 
agent ; and, consequently, that the plamtiff 
was not entitled to recover. Jordan v. 
Norton, iv. 166 

Evidence of AccoHanee by Receipt of 

Carrier,'] — 14. The defendant, a builder at 
Wallingfbrd, gave the plaintiff, a timber 
merchant in London, a verbal order for 
timber, directing it to be sent to the Pad- 
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dington station of the Great Western Rail- 
way, to be forwarded to him at Walling- 
foro, as had been the practice between the 
parties on previous dealings between them. 
The timber was accordingly sent, and ar- 
rived at the Wallingford station on the 
19th of April, and the defendant was in- 
formed by the railway clerk of its arrival, 
upon which he said he would take it. An 
invoice was sent a few days after, which 
the defendant received and kept, without 
any communication to the plaintiff himself, 
until the 28th day of May, when he in- 
formed the plaintiff that he declined taking 
the timber: — Held^ that although there 
might be a scintilla of evidence for the 
jury of an acceptance of the timber within 
the Statute of Frauds, yet there was not 
sufficient to warrant them in finding that 
there was such an acceptance : and the 
Court set aside a verdict found for the 

?liuniifi; as not warranted by the evidence. 
iorman v. Phillips^ xiv. 277 

[According to the report, (page 278), it is 
laid, the judge at the trial directed the jury 
to find for the plaintiff. Quare, as to the an- 
thority of Buthei v. Wheeler, 8 Jur. 532. See 
pp. 280, 282.] 

Part PojfmentJ] — 15. Debt for goods 
sold and delivered. Pleas, never indei>ted, 
and set-off. Plaintiff owed defendant a 
debt, and while it remained due, sold him 
goods by sample to a large amount, and ex- 
ceeding 10/., without note or memorandum, 
in writing, of the bargain for sale. Part of 
that bargain was, that the debt due from 
plaintiff was to go in part payment by de- 
fendant to him ; but no actual payment of 
money was made by either, nor was any 
receipt given by defendant for plaintiff's 
debt to him. Trie goods were supplied to 
defendant, who returned them as inferior 
to sample ; and the jury found that he had 
never accepted them. Verdict for defend- 
ant : — Heldy on motion for a new trial, that 
nothing had been given in earnest to bind 
the bargain, or in part of payment, within 
29 Car. 2, c. 3, s. 17, so as to make the 
contract binding on the buyer. Walker 
V. Nussey^ xvi. 302 
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Is Void against Assignee of Insolvent*'] 
— 1. A conveyance of lands which is 
fraudulent and void against the creditors 
of the conveying party, within the 13 Eliz. 
c. 5, b void also as against his assignee on 
his insolvency, who represents the credi- 
tors ; and the assignee may recover back 
the lands in ejectment. Lie d. Grimsby v. 
Bally xi. 631 

[So a judgment fraudalent against ereditors 
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18 frandulent against the sheriff representing a 
creditor upon subaeqaent judgment ; and be must 
therefore aeize the gooda, notwithstanding exe- 
cution upon such former judgment. Imray v. 
Magnay, xi. 267.] 

Voluntary Deedy how far Void.] — 2. 
Where a lather, by deed, assigned to his 
son, '* in consideration of natural love and 
affection," his dwelling-house and all his 
personal estate : — Heldy in an action by the 
son against the sheriff, for levying on goods, 
part of such estate, under a fi. fo. against 
the father, that it was competent to the 
plaintiff to prove that by a oond, bearing 
even date with the deed of assignment, he 
bound himself to maintain his father's wife 
and children ; and that, the jury having 
found that it was a part of the same trans- 
action, and that the assignment was honk 
fide, it was not void against creditors under 
the statute, 13 Eliz. c. 5. Gale v. William- 
son, viii. 406 



FREE WARREN. 

Admissibility of Judgment in Quo War- 
ranto — Declaration of Deceased Copy- 
holders^ and of Judgment against another 
Copyholder,] — In an action by the lord 
of a manor against a copyholder, for tres- 
passing on the free warren of the plaintiff, 
a judgment on a quo warranto, brought 
against a former owner of the manor, in 
which the defendant pleaded, and the At- 
torney-General conf6S8ed,a prescriptive title 
to the franchise of free warren, as appurte- 
nant to the manor, is evidence for the plain- 
tiff in support of the right of free warren 
bv prescription, on the ground that it was 
the judgment of a competent court upon 
a matter of a public nature which concerned 
the Crown and the subject; and such a 
record was held to be evidence of a pre- 
scriptive right over the lands of the tenants, 
as well as demesne lands, where the infor- 
mation charged an usurpation of the fran- 
chise over both ; and the Court gave judg. 
ment for the defendant as to both, although 
the plea, (probably by an accidental omis- 
sion on the record), set forth a title only over 
demesne lands, and the Attomev-General 
only confessed the title as pleaded. 

Keputation is admissible evidence of a 
claim of free warren by prescription over an 
entire manor. Therefore, a private act for 
the indosure of common lands within the 
manor, in which the interest of copyholders 
appeared by the recital, and which con- 
tained a proviso, expressly saving the rights 
of the lord to free warren in the manor in 
as ample a manner as the lord had thereto- 
fore enjoyed it, is admissible evidence to 
prove the right as agauoist a copyholder. 
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For the same reason, the declarations of de- 
ceased copyholders, as to the existence of 
the franchise over all the copyholds, is ad- 
missible for the like purpose. So, a judg- 
ment for the plaintiff in a former action 
against another copyholder, for a trespass on 
the plaintiff's free warren, is also admissible. 
Where a bishop, having free warren by 
pi'escription over the demesne and tene- 
mental lands of a manor, whereof he was 
seised jure ecclesiie, accepted a grant from 
the Crown to himself and successors of free 
warren over the demesne lands of all his 
manors in England : — Held, that even ad- 
mitting the grant to have the effect of 
extinguishing the prescription as to the 
demesne lands, (which the Court considered 
to be at least doubtful), it could not affect 
it over the other lands of the m anor. Quarey 
whether, and to wliat extent, the doctrine 
that a grant of a franchise by the Crown, 
within time of memory, determines a pre- 
scriptive claim to the same franchise, is law. 
Earl of Carnarvon v. Villebois, xiii. 813 



FREIGHT. 

See Chartbr-Partt. 

Effect of Transfer of Bill of Lading.]— 
1. droods were shipped at Bombay on board 
a ship of the plaintiff's, a ship-owner in 
Liverpool, and by the bill of lading were 
to be delivered " unto order, or to ms and 
their assigns, on paying freight for the 
lame." The bill of lading was indorsed bv 
the shipper, and forwarded to the defend- 
ants, East India agents in London, who 
indorsed it in blank to C. & Co., their 
factors in Liverpool. On the arrival of the 
Roods at Liverpool, C. & Co. presented the 
bill of lading to the plaintiff, and received 
the goods ; the pliuntiff debited C. & Co. 
with the freight. C. & Co. became bankrupt 
without having paid the freight, whereupon 
the defendants claimed from them and took 
possession of the goods: — Held, that the 
defendants were not liable to the plaintiff 
for the unpaid freight. Thbin v. Craw- 
ford, V. 235 

[Affirmed in error, iz. 716.] 

Liability of Coneignee without Bill of 
Lading,] — 2, The consignee of goods, where 
there is no bill of lading, is not, in general, 
liable for the freight ; but prior aealings 
with him, and payments by him of the 
freight on former occasions of the same 
kind, are evidence to show that, in the par- 
ticular case, he contracted, on the receipt 
of the goods, to pay the freight, (hleman 
v. Lambert, v. 502 

[That prior dealing^ are eridence to explain 
worda in a written contract, tee Bourne ▼. 6a/- 
li^e, llCl. &Fin. 44,45.] 
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Agent not Liable,"] — 3. Indebitatus as- 
sumpsit for freight payable by the defend- 
ant to the plaintiffs for and in respect of 
the conveyance by them for the defendant, 
and at hb request, of divers goods in and on 
board of a certain ship, from divers places 
to divers other places. At the trial it ap- 
peared that the plaintifis had received on 
Doard their vessel a quantity of coals from 
the fiumt Island Company, to be carried 
to London ; that the captain signed a bill 
of lading, by which the coals were made 
deliverable '^ unto N. T. (the defendant) for 
the London Gas Company, or to his assigns, 
he or they paying freight for the said goods, 
10«. per ton in cash, on true delivery." On 
the arrival of the vessel in London, the de- 
fendant produced the bill of lading, and 
received the goods under it, and afterwards 
offered to pay the freight by a bill at two 
months : — field, that the defendant was 
not personally liable, inasmuch as on the 
face of the bill of lading he was a mere 
agent to receive the goods for the company, 
the property vesting in them. Qwxre, 
whether the declaration was sufficient, it 
not being in the usual form of common 
count for freight, and not stating any de- 
livery ? Amos V. Temperl^, viu. 798 

Not Due pro Ratd upon Sale of Cargo at 
intermediate Port,'j — 4. A cargo of rice, 
shipped at Batavia, was, by the bill of 
lading, to be delivered at Rotterdam to the 

Plaintiff, he paying freight for the same, 
'he vessel, having encountered a hurricane, 
was compelled to put into the Mauritius^ 
where the rice, having been found to be 
damaged, and in a state of rapid putrefac- 
tion, was, of necessity, sold by the master, 
who acted bon& fide, but without the know- 
ledge of either the shipper or the ship- 
owner: — Held, under the above circum- 
stances, that no freight was due, either for 
the whole voyage, or pro rat& intineris. 
Vlierboom v. Chapman, xiii. 230 



GAME ACT. 
See Conviction, 4. 



GAMING. 

See Illegautt. — Particulars of Dbmand, 
II, 7, 8. — PsNAL Action. — ^Variakcb, 5. 
— Wagbr. 

MoMjf Lent,] — 1. Money lent for the 
purpose of gaming, and of playing with at 
an illegal game, such as hazard, cannot be 
recovered back. M^Kinndl v. Robinson, 

iii.434 

[But if lent in a country where gambling is not 
Hl^^al, it may be recovered here. QiwrHer v. 
CoMim, I FhiU. 147.] 



GAMING. 

Whert the Offence is OmmiUed— Gaming 
<m C7m2»^.]— 2. Where a person loses mo- 
ney by gaming, to the amount of 10/., and 
more^ and pays it by a cheoue on a banker, 
which is cashed by the banker on a subse- 
quent day, and in a different parish, the 
offence prohibited by the 9 Anne, c.14, 
s. 2, is committed at the place where the 
money is lost and won, and not at that 
where the cheque is cashed ; and therefore 
an action under that section by a common 
informer, for the sum lost, and the treble 
▼alue, is properly brouj(ht on behalf of the 
poor of the parish in which the pla^r took 
place. Such a transaction is substantially a 
gamine for read v money, and not a gaming 
on credit. Sanbtej however, that the 9 Anne, 
c. 14, s. 2, is not confined to gaming for 
ready money only. Smith v. Bond, xi. 649 

fforge Racing, Legality of, "] — 3. Since the 
repeal of the stat. 13 Greo. 2, c. 19, a horse 
race for money given by third persons, by 
way of prize, is not illegal. The stat. 16 
Car. 2, c. 7, does not prohibit all gaming, 
but only such as is fraudulent or exceseive. 
A horse race for a sweepstakes of 21, each 
is not within the 2ad section of the 9 Anne, 
c. 14, nor, as it seems, within the 6th sec- 
tion, there not being any loser to the amount 
of 10/. SembUy that by the stat. 9 Anne, 
c. 14, not only the security given for a 
gaming debt, but the contract itself, was 
avoided ; but, at all events, this must be 
taken to be the case, since the stat. 6 & 6 
Will. 4, c. 41. AppUgarth v. CoUey, x. 723 



Sorse i2ac«.]— 4. Sembls, that a party 
subscribing to a legal horse race cannot re- 
cover his stake from the stake-holder after 
the race has been run, and before the stake- 
holder has paid over the money; at all 
events, he cannot recover it unless he de- 
manded it before the race was run. Where 
the rules of certain races provided that all 
disputes should be settled oy the stewards, 
and two stewards had been named, one of 
whom, on a dispute arising as to which 
horse was entitled to the stakes of a race, 
gave his opinion in writing that the plain- 
tiff was entitled to them : — Held, that the 
plaintiff could not recover the stakes on the 
award of that steward alone, although it 
appeared that the other steward had stated 
that he would acquiesce in whatever his 
colleague did : to make the sole award of 
the latter available, it must be clearly 
shewn that both the disputing parties, and 
the stake-holder also, submitted to his sole 
authority. JUanyat v. Broderick, ii. 369 

[£//Aam V. ITtii^miafi, Ifi. & A. 682, doubted.] 

Decision of Steward is Final, if so stated 
221 



GAMING. 

iy the Rules.'] —5. The plaintiff entered his 
horse for a steeple-chase, one of the condi- 
tions being, that no groom or professional 
jockey would be allowed to ride ; and ano- 
ther, that all disputes and other matters 
should be decided by the steward, whose 
decision should be final. The plaintiff in- 
tended his horse to be ridden by one W., 
but, before the day of the race, was informed 
by the steward that he considered W. a 
professional jockey, and that the horse, if 
ridden by him, would be no horse in the 
race, llie plaintiff insisted that W. was 
qualified, and on the race-day, notwith- 
standing a similar intimation from the 
steward to the plaintiff, W. rode the horse, 
which came in first; on the following day, 
the steward pronounced the second horse to 
be the winner, and by his directions the 
stakes were paid to the owner of that horse : 
— Held, that the steward had decided the 
question, within the meaning of the condi- 
tion ; that his decision was final, (although 
it was not made after hearing both parties); 
and that the plaintiff could not recover the 
stakes from the staJice-holder. Benbowv. 
Jones, xiv. 193 

lAee. Evans v. Pratt^ 3 M, & G. 759.] 

Coursing Matches are Illegal— Construc- 
tion of Agreement.']— 6, A coursing match is 
a game within the meaning of the 9 Anne, 
c. 14, s. 3; and an agreement to run such a 
match for more than 10/., or to forfeit the 
same amount in default of running it, is an 
illegal agreement, and an action for the pe- 
nalty for not running the mat<:h cannot be 
sustained. The objection, that the match 
was illegal under the 16 Car. 2, c. 7, s. 2, 
cannot be taken, unless pleaded specially, 
although the objection appears on the plain- 
tiff's case. The plaintiff and defendant 
made an agreement in writing to run a 
match with greyhounds " on the Wednes- 
day during the Newmarket February meet- 
ing, 1841." It appeared that the Newmar- 
ket meetings were meetings of a coursing 
club ; that the power of appointing and ad- 
journing meetings was vested in the stewards, 
who were governed by printed rules ; and 
that the practice of the club was to hold 
the February meeting on the firet Tuesday 
in that month, weather permitting ; but if 
the weather prevented its being then held, 
to adjourn it to a future day, weather per- 
mitting. At the time when the contract 
was made, the day appointed for the Feb- 
ruary meeting was Tuesday, the 2nd Feb- 
ruary, 1841 . On Wednesday, the 3rd, the 
plaintiff and defendant were there, but frost 
pievented the meeting from being then 
held, and it was adjourned to Tuesday, the 
9th, and again, from the same cause, to 
Tuesday, the 16th, when it was held. On 
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Wednesday, the I7th, the plainti£F was 
ready with his dog to mn the match, but 
the defendant made default : — Held^ first, 
that the true construction of the contract 
was, that the match should be run on the 
Wednesday during the February meeting, 
whenever *it should be actually held, and 
therefore that the plaintiiF performed his 
part of the contract oy being ready to run 
on Wednesday, the 17th : secondly, that 
the plaintiflF was not bound to produce the 
printed rules, but it was enough for him to 
shew that the February meeting was then 
actually held. Heldy also, that evidence 
was admissible to shew the meaning of the 
words ''P.P." subjoined to the agreement. 
Daintree v. Hutchnuon^ z. 86 

[So, evidence is admiasible to shew the mean- 
ing of *' foar miles across the coantry." Evans. 
V. Pratt, ^ M. & G. 759. Tbe judpnents in 
Applegartk v. Colley, z. 723, and Btant v. 
Pratt, 3 M. & G. 759, and Thorpe v. Coleman, 
I C. B. 990, contain fall reviews of the old sta- 
tates. The 3 & 4 Vict. c. 5, repealed 13 Geo. 2, 
c. 19, as to hone racing ; and 8 & 9 Vict. c. 109, 
repealed most of the former acts as to gaming, 
and renders noil and void (s. 18), "all contracts, 
whether by parol or in writing, by way of gaming * 
or wagering." See Batty v. Marriott, 12 Jar. 
462.] 



GAZETTE. 
See Bankrupt, VI, 1. 



GENERAL ISSUE. 

See Accord and SATisFAcnoN, 7. — Account 
Stated, 9. — Alteration, 3. — Arbitra- 
tion, VI, 12. — Goods Sold, 6. — Insol- 
vent, I, 8, n. — Insurance, II, 3. — Pay- 
ment, 6. 



I. Assu&fPsiT and Debt. 
II. Trespass and Case. 
III. Br Statute. 



I. Assumpsit and Debt. 

1. The new rules have not altered the 
nature of the general issue, they have onlv 
drcumscribed the species of evidence which 
may be given under it, but have still left 
the general issue as pleaded to such parts 
of the declaration, as it applies to the same 
and all the old objections arising on it, 
equally sustainable as before — Per Lord 
Abinffery C. B. Oough v, Bryan^ li. 774 

[Compare judgments in Bultemere v. Hauee, 
V. 460 ; Uafj. Tuton, x. 397, 398.] 
222 



2. The object of the new rules is to con- 
fine the operation of non assumpsit, which 
had before operated as a denial of all the 
facts, and, indeed, of all liability to the 
action at the time it was brought, to a de- 
nial of the contract, expressed or im- 
plied, alleged in the declaration—Per Our, 
Sutherland v. PraU, xi. 314 

3. The plea of non assumpsit puts in 
issue the consideration for the promise, as 
well as the promise itself. Sutherland v. 
Pratty xi. 296 

lAce. JUukee v. Todd^ 8 Ad. & EIL 854 ; 
Redmond v. Smith, 7 M. & G. 457 ; Lyall v. 
Higgins, 4 Q. h, 528; in which case a plea, 
alleging facts that negatived the oonaidera- 
tion averred to aapport a guarantee, was held 
bad.] 

4. A defendant is not allowed to traverse 
any single material fact which would be 
included in the general issue. Sutherland 
Y.PraU^ zi. 296,312 

Introducing new Condition,'] — 5. Where a 
plea qualifies the contract stated in the de- 
claration, and introduces a new stipulation 
into it, it is bad as amounting to the gene- 
ral issue, although in truth it only sets out 
what was the actual agreement between the 
parties. Nash v. Breeze^ xi. 352 

[Pateenger v. Brooke is correctly reported, 
1 Scott, 560, but incorrectly in 1 Bing. N. C. 
587— Per Parke, B., lb. 355 ; see also, per 
Parke, B., BcnnUm v. Daniiom, iii. 183.] 

^ 6. Assumpsit. The declaration stated, that, 
in consideration that the plaintiff would buy 
of the defendant a mare at a certain price, 
the defendant promised that she was sound, 
and averred as a breach that she was not 
sound. The defendant pleaded that the 
mare was sent to a repository for the sale 
of horses, to be sold according to certain 
rules, which were, that '*a warranty of 
soundness should remain in force until noon 
of the day after the sale, when it would be 
comi>lete, and the responsibility of the seller 
terminate, unless in the mean time a notice 
and certificate of unsoundness were given '** 
that the sale took place subject to the rules, 
and that the same were agreed to by the 
parties ; and that such notice and certificate 
were not given within the time limited : — 
Heldy tliat the plea was good, and that it 
did not amount to the general issue. Smart 
V, Hyde, viii. 723 

Account stated,'] — 7. A plea, that the 
plaintiflF and defendant were piurtners, and 
that the account stated was in respect of 
partnership matters, and the accounts of 
the partnership were not adjusted or settled. 
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is Ixid, as amounting to the general issue. 
Worrall y. Cfrt^son, i. 166 

Alieratiim,]—^, Alteration of the written 
contract, after its execution, must be spe- 
cially pleaded, if the original contract is 
declared on. Davidson v. Cooper^ xi. 778 ; 
Parry v. Nicholson^ xiii. 780 

[But, if declared on as altered, quteret whether 
the defence would not be open unuer the general 
issue, if the alteration were material. See Go/- 
vert y. Baker ^ iv. 417, (eicplained per Parke, B., 
Mttton ▼. Bradley, xi. 594) ; Sibley ▼. Fuher, 
7 Ad. & EU. 444 ; Hemming ▼. TVenery, 9 Ad. 
& EIL 926.] 

Liability of Carrier.'] — 9. Assumpsit 
against the defendant as a common carrier, 
to recover the value of goods delivered to 
him, to be taken care of and safely carried 
bv him, as such carrier, in his cart, from 
N. to B., and there safely delivered by him 
for the plaintiff, but which were lost by 
his negligence. Plea, that when the de- 
fendant received the goods, an express con- 
dition and agreement was made between 
him and the plaintiff, that the plaintiff 
should accompany the cart, and watch and 
protect the goods from being lost or stolen ; 
out that he n^lected and refused so to do ; 
by reason whereof, and not by reason of 
any negligence of the defendant, the goods 
were lost : — Held bad on special demurrer, 
as amounting to the general issue. Brind 
V. DaU, ii. 775 

[Recognised in Webb v. Page^ 6 M. & 6. 
202— Per lindal, C. J.] 

Bills of Exchanged] — 10. Where the de- 
fendant pleads non assumpsit to the whole 
of a declaration, consisting of a count on a 
bill of exchange and money counts, the 
plaintiff cannot sign judgment generally; 
and the Court will not allow him to amend 
the judgment, by confining it to the count 
on the bill, and entering a nolle prosequi 
on the other counts. Addison v. Pigram^ 

xvi. 137 

[See supra. Bills or Exchamov, YI, 19. 

11. By 5 & 6 Vict. c. 22, s. 40, the general 
issue may be pleaded, and that act and the 
special matter given in evidence, in de- 
fence of an action on a security nven by a 
bankrupt with intent to persuade a credi- 
tor to forbear opposing or consent to the 
allowance of his certificate : — Held^ that 
the general issue non assumpsit (by statute) 
mav be pleaded under this enactment in an 
action on a bill or note, notwithstanding 
Reg. Gen., HiL, 4 Will. 4, pleadings in 
assumpsit. Wexks v. Argent^ xvi. 817 

Frauds, Statute of] — 12. Plea of noncom- 
pliance with the 4th section of the Statute 
of Frauds is bad on special demurrer, as 
223 



amounting to the general issue. Leafy. 
TutoHy x. 3d3 

[QiMPre, therefore, as to Bamett v. Gloseop, 
I Bing. N. C. 333, as to the Copyright Acts.] 

Goods SoldJ] — 13. To a declaration for 
goods sold and delivered, the defendant 
pleaded " that the goods were sold by the 
plaintiff as agent for one W., and that at 
the time of the sale the plaintiff and de- 
fendant were in partnership together, and 
the goods were purchased by the defendant 
of the plaintiff, as sucli agent, for and on 
account and for the benefit of the said 
partnership, and as part of the partnership 
stock :" — Held bad, as amounting to the 
general issue. Payne v. Hales^ v. 598 

14. Debt, in 20/., for a boat sold and 
delivered by the plaintiff to the defendant. 
Plea, as to 17/. lOf., parcel of the said 
sum of 20/., that the action, as to the said 
sum of 17/. lOf., was brought to recover 
that sum, as being the residue of a sum 
of 57/. lOf., whereof the said sum of 20/. 
was parcel, such sum of 57/. 10«. being 
the price of the said boat sold and delivered 
by the plaintiff to the defendant; that the 
plaintiff, at the time of the sale, warranted 
that the boat was sound ; and that the de- 
fendant, confiding in such promise, bought 
the boat on the terms aforesaid, and then 
paid to the plaintiff the sum of 40/. in part 
and on account of the boat. The plea then 
averred, that the boat, at the time of the 
sale and warranty, was unsound, and was 
not worth more than the 40/. which had 
been and teas so paid to the plaintiff for the 
same ; and that the defendant incurred an 
expense exceeding 17/. lOs. in putting her 
into a sound state : — Held bad on special 
demurrer, as amounting to the general 
issue. Dicken v. Neale^ i. 556 

Unexpired Credit,'] — 15. In indebitatus 
assumpsit or debt for goods sold and de- 
livered, the defendant may prove, under 
the general issue, that the goods were sold 
on a credit which had not expired at the 
time of action brought. Broomfield v. 
Smithy i. 542 

IBdmonds v. Harris, 2 Ad. & £11. 414, ofer- 
nded.] 

Not Accepting Shares,] — 16. To a count 
in assumpsit for not accepting and paying 
for shares in a foreign undertaking, the de- 
fendant pleaded, first, that the contract was 
made in France, the plaintiff and defendant 
residing therein ; that, by the law of France, 
a person who has neither the property nor 
the actual nor constructive possession of a 
thing, cannot sell it ; and that the said 
shares were, at the time when &c., the pro- 
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perty of F., held by him in hu own right, 
and not the property, nor In the actual nor 
constractive posaeasion of the plaintiff. 
Secondly, that the contract was made in 
France, &c. ; that by the law of France 
all wagers are void ; and that the contract 
was made by the plaintiff and defendant, as 
in the declaration stated, for the porpose of 
evading the law of France, and to giye it 
the colour of a bon& fide and legal trans- 
action ; whereas, in fact, it was a wager 
made on the price of oertiun public secu- 
rities on a future day: — Hda^ on special 
demurrer, that these pleas were bad, as 
amounting to the general issue. Hamnuie v. 
GMner, xi. 849 

Illegality.'] — 17. Illegality must be plead- 
ed, even although it appears on the plain- 
tiff's own evidence, e. g. in an action on an 
agreement for an illegal game. Daintree y . 
ffittckinsomy x. 86, 92 

lAee. Pemtiek ▼. Layeoei, 1 Q. B. 414.] 

Inmramee.] — 18. ToadedaraUon'on a poli- 
cy of insurance, a plea, that the policy was 
not caused to be made by or on behalf of the 
plaintiff, was held bad on ^lecial demurrer, 
as amounting to non assumpsit. So also 
was a plea, that the plaintiff did not pay the 
premium, nor promise the defendants to 
observe the terms and conditions of the po- 
licy. Suikerlamd v. PraU^ xi. 296 

In Actitm on PoUcy.'] — 19. To a declara- 
tion on a policy of insurance on goods, stat- 
ing the usual stipulation against takings at 
sea, or arrest, and averring a loss by arrest 
and detention, under the authority *of a fo- 
reign power, the defendant sought to plead 
non assumpsit, and also the following spe- 
cial pleas : first, that the policy was made 
and subscribed by the defendant, and the 
premium paid by the plaintiffs, as in the 
declaration mentioned, on a certain day, to 
wit^ &C., and at the time of making the said 
policy and paying the said premium, and in 
consideration thereof, it was agreed between 
the defendant and the plaintiffs, that the 
said policy, and the risks thereby insured 
agBiust, should not be taken, or understood 
to include capture, except in case of war, 
and that the ship was not arrested or de- 
tained in war ; secondly, that at the time 
of the making of the policy, in considera- 
tion that the defendant would subscribe it, 
and the plaintifis would pay the premium, 
it was, by a memorandum or slip, by con- 
sent of the parties, annexed to the poU* 
cy, and made part thereof, declared and 
agreed, that the policy should extend to 
capture, in case of war only, and that the 
arrest and detention of the vessel, in the de- 
claration mentioned, was not in case of war. 
224 



The Court disallowed these pleaa, on the 
ground that the facts pleaded in them might 
be given in evidence under the plea of non 
assumpsit. Heath v. Durani, xii. 438 

JfofMT Paid,'] — ^20. Assumpsit for money 
paid. Plea, that the money was paid by 
the plaintiff to the use of the defendant in 
manner thereinafter mentioned, and in no 
other manner, viz. as one-sixteenth part of 
the damages and costs recovered against the 
plaintiff, as owner of a vessel of which the 
defendant was a part owner to the extent 
of one-sixteenth share, for the loss of cer- 
tain coods shipped on board the vessel, and 
which loss was alleged in the action to have 
happened through the negligence, &c., of 
the plaintiff, bv nis mariners and servants ; 
whereas, the loss complained of was not 
wholly caused by the negligence, &c., of the 
plaintiff, by his mariners and servants, but 
that the plaintiff, bv his own personal and 
wilful misconduct, &c., contributed to the 
loos. The defendant pleaded further, that, 
although he was the leeal owner of one- 
sixteenth part of the said vessel, yet he, the 
defendant, did not concur with the plain- 
tiff and the other part owners in the em- 
ployment of the vessel in that voyage, but 
that the said voyage was undertaken and 
carried on for the profit and advantage of 
the plaintiff and certain other penons, ee* 
parate and distinct from the defendant, and 
without his being concerned or in any way 
participating in tne adventure. On special 
demurrer: — Heldj that both pleas were bad, 
as amounting to Uie general issue. Qrtgwy 
V. HartnoU^ i. 183 

21. Assumpsit for money paid. Plea, 
as to 500/., parcel, &c^ actionem non, be- 
cause the defendants say that heretofore, 
to wit, on January 11th, 1836, they were 
possessed of a certain bill of exchange 
theretofore drawn by the defendants upon, 
and accepted by, one Mason, whereby they 
required Mason to pay to their order 500/., 
six months after the date thereof, and 
thereupon, in consideration that the de- 
fendants would indorse and deliver the 
said bill to the plaintifis, the plaintifis pro- 
mised and agreed with the defendants to 
lend to, or psy, lay out, and expend for 
the defendants, the sum of 50(kL, from 
time to time, in such sums and in such man- 
ner as the defendants should thereafter re- 
quire ur direct, and to hold and retain the 
bill of excluinge for and on account and as 

Sayment of the said sum of 500/. ; and the 
efendants further say, that they did in- 
dorse and deliver the said bill to the plain- 
tiffs, and the plaintiflb then took and re- 
ceived the same frt>m the defendants^ and 
still hold the same for and on account and 
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as payment of the said sum of 600/. so 
agreea to be lent or paid, laid out, and ex- 
pended for the defendants as aforesaid ; and 
the defendants say that the sum of 500/., 
parcel &c., in the introductory part of the 
plea mentioned, is composed and made up 
of divers sums of money lent to, and paia, 
laid out, and expended for the defendants, 
on account of the bill, and in pursuance of 
the said promise and agreement. Verifi- 
cation: — Heldf on special demurrer, that 
the plea was bad, as amounting to the ge- 
neral issue. Maude v. Negham^ iii. 502 

Partnership,'] — 22. A plea, that the 
plaintiflF and defendant are partners, would 
be bad, as amounting to the general issue, 
see Pearson v. SielUm, i, 505. Brown v. 
TapscoUy vi. 122 

Use and OecupaHonJ] — 23. To an action 
of assumpsit for use and occupation, the de- 
fendant pleaded that he held the premises 
under a demise from the plaintiff at a cer- 
tain rent, payable quarterly ; and that, be- 
fore the rent became due, the plaintiff 
evicted him from the possession of the pre- 
mises: — Heldy that tne plea was bad, as 
amounting to the general issue. Prentice 
V. EUiotty V. 606 

[So, eviction by laperior landlord, 8elby v. 
JSrown, 7 Q. B. 620, or any other fact to shew 
that there never was such an occupation by him 
as to render him liable in point of law to the rent 
— Per PariSp B. Smith v. Marrable, snpra, 
xi. 8.] 

Work and Labour,'] — 24. A special plea 
to an action on an attorney's oill, which 
sets up as a defence, that the plaintiff cod- 
ductea the business so negligently and un- 
skilfully as to be useless to the defendant, 
or that it was done under an indemnity 
from the plaintiff against costs and ex- 
penses, is bad on special demurrer, as 
amounting to the general issue. H^ ▼. 
Allen, ii. 283 

[In Parker v. Riley, iii. 230, a plea that the 
work was done by an unqualified person in plain- 
tiff 's name, was held to amount to the general 
iflsoe.] 

25. Assumpsit for the work and labour of 
the plaintiff, as an attorney. Plea, as to all 
but 90/., that the work and labour was per- 
formed by the plaintiff in endeavouring to 
secure the defendant's return to Parliament, 
on two occasions, under an agreement, on 
t}^ first occasion, that the plaintiff should 
receive no remuneration, but only his dis- 
bursements ; and that no express contract 
was made between the plaintiff and defend- 
ant on the second occasion, and that 90/. was 
a fair remuneration for the plaintiff's ser- 
vices on that occasion : — Held bad, on spe- 
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cial demurrer, as amounting to the general 
issue. Jones v. Nanney, i. 333 

Special Contract,] — ^26. Indebitatus as- 
sumpsit for work and labour, and for ser- 
vices in navi^ting certain barges for the 
defendants. Flea, that the claim was for 
wages due for services performed by the 
plaintiff, as master of a boat used by the 
defendants for the carriage of goods, they 
being common carriers, and that the plain- 
tiff was hired by them, under an agree- 
ment, that, as master of the said boat, he 
was to be responsible for the safety and due 
delivery of all goods taken on Doard by 
him, and was to be chargeable for all pil- 
ferages of, or damage or losses to, any goods 
under his charge; and that the amount 
thereof should be deducted from his wages, 
and might be pleaded or set off accordingly. 
The plea then averred the delivery of a pipe 
of wine to the plaintiff on board the boat, 
and that whilst it was so in the plaintiff's 
charge the wine was pilfered, and water 
substituted in lieu thereof, wherebjr the pipe 
of wine was greatly damaged, for which 
damage the defendants were liable, and 
which damage amounted to a certain sum, 
&c., which far exceeded the amount of the 
causes of action in the declaration men- 
tioned. The defendants then claimed to 
set off the loss they had thereby sustained 
against the plaintiff's demand. To this 
plea the plaintiff replied de injuria : — Held, 
that the replication was improper. Semble, 
that the plea amounted to the general issue. 
Cleworth v. Pickford, vii. 314 

N€f>er Indebted jy-27. Where a statute 
gives a short form for a count in debt, as in 
actions for calls, semble, the plea of never 
indebted would put in issue all the matters 
required by the act as preliminaries to the 
rignt of action, although not stated in the 
declaration. 7%e Edinburgh, Leith, and 
Newhaven RailuHW Company v. Hebblewhite, 

vi. 707 

[Aee, Aylesbury Railway Company y. Mount, 
7 M. & 6. 898.] 



II. Trbsfasb and Case. 

See Libel, I, 9.— Likn.— Plkadino, IV, 9. 
—Trespass, II, 4.— Trover, II. 

1. Lien cannot be given in evidence un- 
der the general issue in trespass— Per Parity, 
B. Jackson v. Cummins, v. 344, 349 

Puts in Issue the Act and its Conse-- 
quences,] — 2. In case for erecting a cesspool 
near a well, and hereby contammatingthe 
water of the well, the plea of not guilty puts 
in issue both the fact of the erection of thQ 

4d 
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cesBpool and that the water was there- 
by contaminated. Norton v. SchoUfidd^ 

X.665 
[Bat compare WyllU t. Bvreh, 4 Q. B. 566.] 

3. Not guilty in case for malicious ar- 
rest only puts in issue the wrongful act, i. e. 
the malicious arrest without probable cause. 
JVatJbins ▼. Lee^ v. 270 

[See Oouffk y. Cribb, zi. 497.] 



Negligence,'] — 4. Case for driving the 
coach of the defendant against the plain- 
tiff *s carriage, in which were two of his 
sons, and injuring it and them. Plea, stat- 
ing that the plaintiff's carriage was under 
the guidance and direction of one of his 
sons, who was driying it, and that the de- 
fendant, by his servant, was carefullpr and 
properly driving his coach ; that, if the 
plaintiff's son had driven his carriage pro- 
perly and carefully, no collision would have 
taken place, nor any injury have been occa- 
sioned to the plaintiff's carriage or to his 
sons; but that the plaintiff's son drove the 
carriage so negligently and improperly that 
it ran and struck against the defendant's 
coach, and by means thereof, and without 
any carelessness or improper conduct of the 
defendant, by his servant, the defendant's 
coach ran and struck against the plaintiff's 
carriage, whereby the supposed damages in 
the declaration mentioned were occasioned ; 
so that, if any damage was occasioned to the 
plaintiff^s carriage, or to his sons, it was 
occasioned by the carelessness, negligence, 
and improper conduct of the plaintifrs son 
so driving his carriage, without this, that 
the defendant, by his servant, so carelessly 
and improperly drove his coach, that by 
and through his carelessness and improper 
conduct, in that behalf, the defendant's 
coach struck against the plaintiff's carriage 
in manner and form, &c., concluding to tne 
country : — Held bad, on special demurrer. 
Gough y. Bryony ii. 770 

6. Case for the negligent management of 
a train of railway carriages, whereby it ran 
against another train, in one of which the 
plaintiff was riding, and injured him. Plea, 
that the parties, having the management of 
the train in which the plaintiff was, ma- 
naged^ it so negligently and improperly, 
that, in part by their negligence, as well as 
in part dv the defendant's negligence, the 
defendant s train ran against the other, and 
caused the injuries to the plaintiff: — Held, 
that the plea was bad in lorm, as amount- 
ing to not guilty t and in substance, for not 
shewing, not only that the parties under 
whose management the plaintiff was were 
guilty of negligence, but also, that by or- 
dinary care they could have avoided the 
consequences of the defendant's negligence. 



GENERAL ISSUE. 

Bridge v. The Grand Junctum BailtDOjf 
Oompat^, iii. 244 

[See Damee v. Iftfim, z. 548.] 

Effect of Not Guilty.y-Q. To a decora- 
tion statmg that the defendant was pos- 
sessed of a ship, which, by the carelessness 
and mismanagement of his servants, ran 
foul of and damaged the plaintiff's ship, 
the plea of not guilty admits that the de- 
fendant was possessed of the ship, and only 
denies that the injury was occasioned by 
the carelessness, &c., of his servants. Dun- 
ford V. TraUles, xii. 529 

[FoUowing Tavemer v. Little^ 5 Bing. N. C. 
678.] 

CarrtereJ] — 7. Declaration in case against 
the Grand Junction Railway Company, for 
the loss of goods delivered to them as com- 
mon carriers, to be safely and securely car- 
ried and conveyed. Plea, that the delivery 
and receipt of the roods were and happened 
after the passing of the 4 Will. 4, c. 55, and 
that at the time of such delivery the plain- 
tiff became and was a passenger by the rail- 
way ; and that the goods were delivered to 
be conveyed with him as such passenger, 
and that no part thereof were articles of 
clothing of the plaintiff. To this plea there 
was the general replication de injuria : — 
Held, on special demurrer, that the repli- 
cation was ill, inasmuch as the plea did not 
consist of matter of excuse, but amounted 
to the general issue, being an argumenta- 
tive traverse, that the goods were delivered 
to the defendants, as common carriers. M- 
tcell y. The Chrand Junction BaUufoy Com- 
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In Action for False Retum.']'^^, The 
plea of not guilty to a declaration in case 
against a sheriff, for a false return of nulla 
bona to a writ of fieri facias, puts in issue 
only the fact of the sheriff having the money 
in his hands, and making the return alleged ; 
and it is not competent to him, under that 
plea, to set up as a defence the bankruptcy 
of the debtor, before the execution of the 
writ. Wright v. Lainson, ii. 730 

9. Declaration in case against a sheriff 
for a false return to a fi. fa. stated the judg- 
ment and writ ; that the writ was delivered 
to the defendant as sheriff, to be executed ; 
and that, although there were then and af- 
terwards, before the return of the writ, 
goods of the debtor within the defendant's 
bailiwick, whereof he could and ought to 
have levied the monies indorsed on the w|it, 
and although a reasonable time to have 
made the levy had elapsed, yet the defend- 
ant, not regarding his duty, did not, within 
such reasonable time, levy the money, but 
therein wholly failed and made default, 
nor hath he paid the money, or any part 
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thereof, to the plaintiff; and the defendant 
afterwards falsely returned nulla bona :— 
Hdd^ that the defendant could not set up 
as a defence, under the plea of not guilty, 
that the debtor had aasiffued the goods to a 
third party, Lewit r. Alcoet^ iii. 188 



III. By Statxitk. 

1. Where a statute authorises the plea 
of the general issue, and provides that the 
act and special matter may be given in evi- 
dence, such special matter means all which 
the statute makes a defence, and such de- 
fences are available under the statutable 
plea, or, b^ special plea, according to whe- 
ther the right of pleading the general issue 
is taken away or not by subsequent sta- 
tute; e. g. under 6 & 6 Vict. c. 97, s. 3. 
Richards v. Easto^ xv. 244, 251—253 

[It includes also defeDces at common law : see 
supra, DiSTRKss, III. 1, and2ZM«v. Clifton, 11 
Ad. & Ell. 631. The 5 & 6 Vict. c. 97, takes 
away the right of pleading the general issoe un- 
der any public, lo«d, and person^, or local and 
personal acts, prior to August 10, 1842. See 
Cock ▼. GtHt, xii. 234 ; infra. Statute.] 

In Penal Actian.]^2. The 4th section of 
the stat. 21 Jac. 1, c. 4, applies to penal ac- 
tions j;iven by subseo uent statutes. There- 
fore, m an action or debt on the 11 Geo. 2, 
c. 19, 8. 4, for the double value of goods 
fraudulentlv removed from the premises of 
a tenant, the plea of nil debet (or, Bemble^ 
not guilty) is still pleadable, notwith- 
standing the New Rules, and puts all the 
facts in issue. Jmes v. Williams^ iv. 375 

[So, in debt for not setting out tithes, under 
2 & 3 Edw. 6, c. 13. Barl Spenetrr. SwanneU, 
iu. 154.] 

Entry in Margin.]— 3. Where, in an ac- 
tion of trespass for hunting over the plain- 
tiflTs land, the defendant pleaded not guilty 
bv statute, the Court, on an affidavit of the 
plaintiff that he could not discover the sta- 
tute under which the defendant meant to 
justify, made absolute a rule upon the de- 
fendant, to point out, within three days, 
the statute under which the plea was plead- 
ed, or else that the words "by statute" 
should be struck out of the margin, dy v. 
Lord Forester^ viii. 312 

[The R. G., T. T., 1 Vict., requiring the entry 
in the margin, will be found, supra, iv. 3.] 
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See Condition, 1. — Fai^b Represbntation. 
— Frauds (StatuteJof), III.— General 
Issue, 1, 15. — Interest, 2. — License,2.— • 
Principal and Aoent, 3. — Trover, 1, 3. 

Sale of, when not in Vendor's Possession, 
227 
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is L^al.'] — 1. A contract for the sale of 
goods, to be delivered at a future day, is 
not invalidated by the circumstance, that, 
at the time of the contract, the vendor nei- 
ther has the goods in his possession, nor has 
entered into anv contract to buy them, nor 
has any reasonable expectation of becoming 

Sossessed of them by tne time appointed for 
eliveriuff them, otherwise than by pur- 
chasing them after making the contract. 
Hibblewhite v. M'Morine, v. 462 

IBryan ▼. Lewis, Ry. & M. 386, overruled. 
But a deed, purporting to convey gooda to be 
hereafter acquired, would be inoperative. Lunn 
V. Thornton, 1 C. B. 379.] 

Sale upon Condition performed,^ — 2. A., a 
dealer in china, being insolvent, assigned 
his business and his stock-in-trade to his 
brother B., who was a carver and gilder, 
and entered into a composition witn his 
creditors to pay them five shillings in the 
pound ; his brother B. undertaking to pay 
two shillings and sixpence in the poundf, 
and he himself the remainder. A. conti- 
nued to manage the business in the shop 
for his brother, B.'s wife occasionally going 
there, and B.'s name appearing over the 
door. One of A.'s creditors applied to him 
at that shop, and pressed for payment of his 
share of the composition. A. offered a bill 
of exchange in payment, on which the bro- 
ther's name had been put, but without his 
authoritv, as indorsee ; and, as the amount 
exceeded the amount due for the composi- 
tion, A., and B.*s wife, who was then in 
the shop, proposed that goods should be 
suppliea to the shop for the amount of the 
balance, which was agreed to, and goods 
were accordingly sent to tlie amount of the 
balance. The bill having been dishonoured, 
B. was sued, and pleaded that he never in- 
dorsed the bill, and that no notice of dis- 
honour had been ^ven to him, and the jury 
found both those issues in his favour. Evi- 
dence was given that B. had held himself 
out as responsible for all orders given at 
that shop. The jury found that A. liad a 
general authority to buy goods for B., and 
that the plaintiff did not sell the e^oods on 
the credit of the bill alone, but on the credit 
of B. : — Held, that the value of the goods 
sent- was recoverable on a count for goods 
sold and delivered in the action against B. 
Rose v. Edwards, i. 734 

3. The plaintiff forced to let or lend the 
defendant a musical snuff-box, on the un- 
derstanding, that if it were damaged, the 
defendant was to have it and pay for it, and 
3/. 109. was to be taken as its value. The ' 
defendant received the box accordingly, and 
it was damaged while in his possession : — 
Hddy that the plaintiff was entitled to 

4d2 
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maintiun an action for Koods sold and de- 
liveredy to recover the 3?. lOs, Bianehi v. 
Nashy i. 545 

4. By a written agreement, A. agreed 
with B.y that B. should have his (A/s) 
farm for his life, for 20^ a year rent and 
the whole of A.'s keep and maintenance, 
B. to take off the stock at 75/. 10^. B. 
having taken the stock and had possession 
of the land for his life : — Held^ that his 
executor might be sued for the 75/. lOj. in 
an indebitatus count for goods sold and de- 
livered. Stone V. Rogers^ ii. 443 

For Ready Mon^J] — 5. Where goods are 
sold for ready money, and payment is made 
accordingly, no debt arises, and such pay- 
ment is therefore proveable under the gene- 
ral issue. Btuiey v. Bametty ix. 31 2 

[Bat see Littleehild v. BtfiUt, 7 Q. B. 739.] 

Will not Lie for the Erection of a Ma- 
chine,'] — 6. Lidebitatus assumpsit in the 
sum of 3000/., ** for the price and value of 
a main engine, and other goods iold and 
delivered,** It was proved at the trial, that 
the contract was, ** to build an engine of 
100- horse power, for the sum of 2500/., to be 
completed and fixed by the middle or end of 
December ;** and it appeared that the dif- 
ferent parts of the engme were constructed 
at the plaintiff's manufactory, and sent in 
parts, at different intervals, to the defend- 
ant's colliery, a distance of twenty miles, 
where they were fixed piecemeal, and so 
made into an engine : — Held, that the price 
agreed upon was not recoverable in the 
above form of action. SembUy that the 
proper form of count was either in indebi- 
tatus assumpsit for work, labour, and mate- 
rials, or for erecting and constructing an 
engine. Clark v. Bulmery xi. 243 

Does not Lie upon Non-performance of 
Contract of Barter,"] — T, Where two parties 
agreed to barter goods for goods, and, the 
balance being in favour of the plaintiff, the 
defendant omitted for nearly three years to 
send ^oods to meet it, upon which the 
plaintiff brought an action for goods sold 
and delivered : — Heldj that the lapse of 
time did not entitle the pl^ntiff to main- 
tain such an action, but that his remedy 
was by action against the defendant for* not 
delivering the goods, pursuant to the con- 
tract between them. Harrison v. Lttke^ 

xiv. 139 

Unfitness of Article — Return of Article,'] 
— 8. Assumpsit for goods (a machine) sola 
and delivered : — Heldy that the defendant 
might shew, under the general issue, that 
the machine was manufactured by the 
plaintiff for the defendant, under a condi- 
tion, that, if it did not work, nothing should 
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be paid for it : that it could not be made io 
work, and that it was useless to the defend- 
ant. Heldy also, that although the machine 
was not proved to have been returned to 
the plaintiff, be was not entitled to any 
damages on the quantum valebat, without 
shewing some new implied contract, arising 
from the defendant's dealing with the ^oods. 
Grounsell v. Lamby i. 352 

Warranty."] — ^9 .There is no implied war- 
ranty upon the sale of a specific cnattel of a 
defined and known character, that it is fit 
for the particular purpose. Chanter v. Hop- 
kinsy iv. 399 

[Infra, WAEaANTV, 2.] 

Evidence of inherent Defects in Cliattel not 
admissible where Period of Trial is aareed 
upon,] — 10. The plaintiffs agreed with the 
defendants to manufacture for them certain 
locomotive engines, under the following 
contract : — ^ }«^h engine and tender to be 
subject to a performance of a distance of 
1000 miles, with proper loads ; during 
which trial, Messrs. S. & Co. (the plain- 
tifib) are to be liable to any breakage which 
may occur, if arising from defective mate- 
rials or workmanship ; but they are not to 
be responsible for nor liable to the repair 
of any breakage or damage, whether result- 
ing from collision, neglect, or mismanage- 
ment of any of the company's servants, or 
any other circumstances, save and except 
defective materials or workmanship. The 
performance to which each engine is to be 
subjected to take place within one month 
from the day on which the engine is re- 
ported ready to start ; in default of which, 
Messrs. S. & Co. shall forthwith be released 
from any responsibility in respect of the said 
engine ; the balance to be paid on the satis- 
factory completion of the trial, and release of 
Messrs. S. & Co. from further responsibility 
in respect of such engine." It was also 
agreed, that the fire-boxes should be made 
of copper, of the thickness of 7-16ths of an 
inch, (and they were accordingly so made), 
and that the best materials and workman- 
ship were to be used. * The engines were 
accordingly delivered to the defendants, and 
performed the distance of 1000 miles within 
the month of trial ; but nine months after- 
wards the fire-box of one of them burst, 
when it was discovered that the copper had 
been considerably reduced in thickness : — 
Heldy in an action against the defendants 
for the balance due nrom them, that they 
could not give evidence of an inherent de- 
fect in the copper, (no fraud being alleged), 
since, by the terms of the contract, the 
month's trial, if satisfactory, was to release 
the plaintiffs from all responsibility in re- 
spect of bad materials and bad workman- 
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ship. Sharp y. Great WeHem Railway 
Companyy ix. 7 

Acceptance,'] — 11. Assampsit for the 
non-delivery of barley. It was proved at 
the trial, that the de/endants wrote to the 
plaintitFtL offering them a certain quantity 
of "good" barley, upon certain terms ; to 
which the plaintiffs answered, after quot- 
ing the defendants' letter, as follows: — 
** Of which offer we accept, expecting vou 
will give us fine barley and full weight." 
The defendants, in reply, stated, that their 
letter contained no such expression as " fine 
barley," and declined to ship the same. 
Evidence was given at the trial, that the 
terms " good" and " fine " were terms well 
known in the trade ; and the jury found 
that there was a distinction in the trade 
between "good" and "fine" barley: — 
Heldj that ^though it was a question for 
the jury what was the meaning of those 
terms in a mercantile sense, yet that they 
having found what that meaning was, it 
was for the Court to determine the mean- 
ing of the contract ; and the Court held, 
that there was not a sufficient acceptance. 
Hutchison v. Bawier, v. 535 

Acceptance by Acts.]— 12. The plaintiffs, 
merchants at Dieppe, sold to the defend- 
ant, a merchant at Wisbeach, a quantity 
of oil cake, which was delivered to the de- 
fendant there, in December, 1841. The 
defendant, conceiving that the cargo did 
not answer the sample, landed a portion of 
it for the purpose of examination, and 
subsequently landed the whole, stored it in 
a pubfic warehouse, and wrote to the plain- 
tinsy informing them that it lay there at 
their risk and costs, and requiring them to 
take it back ; which the plaintifrs refused 
to do. After some correspondence, the de- 
fendant, in May, 1842, gave the plaintiffs 
notice, that the cargo was lying at the 
warehouse at their disposal ; and that, if 
no directions were given by them, it would 
be sold, and the proceeds applied in part 
payment of the defendant's damages. The 
plaintiffs answered, that they considered 
the transaction at an end, and demanded 
payment of the price. The defendant 
thereupon offered the cargo for sale in his 
awn name, and in July sold it in his own 
name to a third party : — Heldy that these 
facts sufficiently shewed an acceptance of 
the goods by the defendant, after which he 
could not treat the contract as rescinded ; 
that he was not to be considered an agent 
of the plaintiffs, from necessity, to dispose 
of the goods ; and that he could not, in an 
action against him for another debt, set off 
money paid by him on bills which he had 
accepted on account of the disputed caivo 
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before its arrival. Chapman v. Morton, 

xi. 534 
[A sale for the plaintiffs shonld have been 
stated to have been for their benefit — Per Lord 
Abinger, C. J. lb. 539.] 

Tender for Acceptance should afford Op- 
partunity for Inspection.'] — 13. An allega- 
tion of a tender of goods is not supported 
by proof of a delivery or offer t^ deliver 
closed casks, said to contain them ; but 
they should be tendered in such a way that 
the part^ may have a reasonable opportu- 
nity of inspecting them, and of ascertain- 
ing whether what he bai^ained for is pre- 
sented for his acceptance. Jsherwoodv, 
JVhitmore, xi. 347 

[See 8, C.f z. 757 ; infra, TiNnBR, 5.] 

Payment to the real Owner bars the Ac' 
^tbfi.] — 14. To an action for goods sold, the 
defendant pleaded, as tothesum of 17/.15«.9 
parcel &c., that the same became due from 
him to the plaintiff, as the price of goods 
sold, which, before and at the time of the 
sale, were part of the estate of one J. A., 
then lately deceased, who died intestate ; 
that the plaintiff, pretending to be the ex- 
ecutor of J. A., and not being executor or 
administrator, nor having any right or title 
to the goods, sold the said goods to the de- 
fendant, who believed the plaintiff to be 
such executor ; that after the sale, and 
before the payment of the said sum of 
17/.15«. to the plaintiff, to wit, on the 13th 
of December, 1841, letters of administration 
of the goods, &c. of J. A. were granted 
to G. N., which said G. N. afterwards, and 
before the payment of the sum of Vll.Xhs.y 
to wit, on &c., gave notice of his appoint- 
ment as such administrator to the defend- 
ant, and requested the defendant to pay 
the said sum of 17/. 15^. ; whereupon the 
defendant did then pay to the said G. N. 
the said sum of 17^. 15«. : — Held, on mo- 
tion for judgment non obstante veredicto, 
that, although the plea was informal, in 
omitting to state that the money was paid 
before the action brought, or plea pleaded, 
nevertheless that it was substantially a 
good defence, and therefore the plaintiff 
was not entitled to judgment non obstante 
veredicto. AUen v. Hopkins, xiii. 94 

Plea ofBescision of Contract.] — 16. As- 
sumpsit for ffoods sold and delivered. Plea, 
that the goods were sold and delivered upon 
a certain contract, and that afterwards it 
was agreed between the plaintiff and de- 
fendant, that the contract should be wholly 
rescinded and annulled : — Held, that the 
plea was bad. Edwards v. Chapman^ 

i. 231 

16. For instances of agreements relative 
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to sale of goods, and therefore exempt from 
stamp, see Southgate v. Bohn, xvi. 34 

Sadler y . Johnsim, xtI. 775 

[See sapra, Aorbbmbnt, II, 11, 12. Aee. as 
to guarantee, Martin t. Wright, 6 Q. B. 917.] 



GRANT. 

See Advowson. — Chajiteb. — Fbrrt. — 
License. — Manob. — Market. — Mines, 
3. — Pasturage. — Presuxption. 

Semfdej under a grant to A., B., & C, 
their executors, &c., of libertv to get the 
cool under particulAr closes, till all the coal 
should be gotten, an interest passes to the 
executors of the surrivor, provided the 
deed operates under the Statute of Uses. 
Haigh v. Jaggar^ xvi. 625 



GRAVESEND PIER ACT. 
See OFFicBBy 1. 

GUARANTEE. 

See AoREEKBNT, II, 11. — Alteration, 1. — 
Limitations (Statote of), 1, 1. — Prin- 
cipal AND SURBTT, 1. — VARIANCE, 4. 



I. Construction. 
II. Pleadings and Evidence. 

I. Construction. 

For Indemnity from B<md.'] — 1. A decla- 
ration in assumpsit stated, that, in consi- 
deration that R. J. in his lifetime (of whom 
the plaintiff was administratrix) would 
execute a bond to W. J. in the penal sum 
of 600^., the defendant undertook that he 
would save harmless and indemnify R. J., 
his executors and administrators, from any 
loss or damap by reason of his executing 
the bond. The declaration then averred the 
execution of the bond by R. J., his death, 
and the grant of administration to the 
plaintiff, and that the plaintiff, as admi- 
nistratrix, became liable to pay and satisfy 
the bond to W. J., of which the defendant 
had notice ; but that the defendant did not 
indemnify the plaintiff, as such administra- 
trix, from loss or damage by reason of the 
execution of the bond ; by means whereof 
the plaintiff, as administratrix, was called 
upon, and forced and obliged, to pay, and 
did pay, to W, J. the sum of 310/,, secured 
by the bond, and a further sum for the 
costs of an action against her, &c. Plea, 
that the plaintiff, as administratrix, was 
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not called upon, or forced, or obliged, to 
pay, nor did she pay, to W. J. the monies 
m the declaration mentioned, nor was she 
damnified as therein mentioned, in manner 
and form &c. The bond, when produced 
at the trial, appeared to be subject to a 
condition for repayment of the sum se- 
cured, with interest, **at or beforo the ex- 
piration of six months* notice to be given 
to pay the same :" and there waa no proof 
of such notice having been given. It ap- 
peared, however, that the defendant had 
notice of the action being commenced 
against the plaintiff on the bond, (which 
was stayed by a judge's order on payment 
of debt and costs'), and did not come in to 
defend it : — Held^ that this was sufficient 
to entitle the plaintiff to recover on the 
above issue. Jones v. Williame, vii. 493 

Origmcd Promue^Plea.y-'2. The de- 
fendant and P. agreed for tne sale bv P. 
to the defendant of the "put or call" of 
fifty foreign railway shares, at a certain 
price per uiare premium, at any time on 
or bemre the 18th of February, 1844. Be- 
fore that day, the defendant agreed to re- 
sell the option to the plaintiff, and to gua- 
rantee the performance of the agreement 
bv P. On the 16th of February the 

Slaintiff ea/M the shares, (1. e. required the 
elivery of them, pursuant to the agree- 
ment) ; but it was at the same time verbally 
agreed between him and the defendant and 
P. that they should be delivered bv P. to 
the plaintiff, not on the 18th of February, 
but on the 2nd of March, at Paris : — Heid^ 
that this was not an agreement bv the de- 
fendant to be answerable for the default of 
P., but an original promise by the defend- 
ant for the delivery of the shares by P., 
for which a note in writing was not re- 
quired by the Statute of Frauds. To an 
action on this agreement of guarantee, the 
defendant pleaded, that on the 18tn of 
February it was agreed between the plain- 
tiff and P., without the knowledge or con- 
sent of the defendant, that the shares 
should not be delivered according to the 
notice g^ven by the defendant to P., (i. e. 
for the 18th of February^, but that the 
contract should be carriea over, and the 
deliverv of the shares postponed until the 
1st of Alarch, and so that P. made defiiult 
with the leave and licence of the pliuntiff. 
The replication denied that it was forced 
as alleged in the plea : — Held, that this put 
in issue, not only the fact of the agreement, 
but also the fact that it was made without 
the knowledge or consent of the plaintiff. 
Hargreavea v. Parsons, xiii. 5GI 

3. The defendant's undertaking was con- 
tained in two letters, addressed to C. J., 
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the brother of the plaintiff^sijiiestate, R. J. ; 
in the first of which he pressed C. J. to 
join, and to induce his brothers to join, in 
a security for the repayment of money to 
be advanced to the defendant for carrying 
on a sait in Chancery ; and in the second 
he again nrged that they should lend their 
names for this purpose, and added, — ^'I 
should consider it a matter of favour to 
myself if your brothers will join, and I 
will see that they come to no harm.'* R. 
J., in consequence, executed the bond in 
question : — Hdd^ that the letters amounted 
to an actual ffuaranUey on which the de- 
fendant was uable to the plaintiff, and not 
merely to a representation, with a view to 
the parties doing an act against the conse- 
quences of which they should afterwards 
be protected. Jones v. fViUiams, vii. 493 



OfBiU or NGte.']-~A, A person who gua- 
rantees the payment of a negotiable in- 
strument if it be not duly honoured and 
paid, is liable if it be not paid when due 
without any presentment. Walton v. 
Mascall, xiii. 452 

lAee. BitekeoeJt v. Humfrey, 5 M. & 6. 
559.] 

LiabilUyfor Inter est. 1—6, A party who 
guarantees the due payment or a bill of 
exchange by the acceptor, b liable for in- 
terest upon it, if it be not paid when due. 
Ackermann v. Ehrensperger^ xvi. 99 

^ Trustees under Composition Deed.1 — 
6. C. & Co., being insolvent, compounded 
with their creditors, by agreeing to pay 
them a composition of 7s, Gd. in the pound, 
at three instalments, and execute a convey- 
ance of their real and personal estate to the 
defendants, in trust to permit them, C. & 
Co., to carry on the business, subject to the 
control of the defendants, and to pay 
thereout to the creditors the said three in- 
stalments; and in case of full payment 
thereof, to recon vey and re-assien the es- 
tate to C. & Co.; but upon de&uit of such 
payment, then in trust to sell, and after 
deducting out of the proceeds, interest, costs, 
and amount of mortgages, &c., to divide 
the remainder amongst themselves and the 
other creditors. C. & Co. continued accord- 
ingly to carry on the business, and opened 
an account with a banking company, from 
whom the^ obtained large advances. The 
bank applied to and obtained from the de- 
fendants the following guarantee : — " C. & 
Co. having assigned over all their real and 
personal estate to us, in trust for securing 
a composition of 7s, 6d. in the pound to 
their several creditors executing such deed, 
and it being necessary to open a banking 
account, for the pnrpose of carrying on the 
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said trade, in order that the stock and goods' 
on hand may be wrought np and converted 
into money, for the purpose of paying such 
dividends ; and you navine, at our request, 
consented to open a banxing account on 
the credit of the names of the said C. & Co., 
or of any person or persons for the time 
being carrying on that concern; we do 
hereby promise and engage, that any sum 
or sums of money to become due to you, or 
to the said banking company, in respect of 
such account, shall, in the first instance, be 
pfud to you out of the net proceeds of the 
said trust estate, so far as the same will ex- 
tend to pay." Further advances were made 
by the bank to C. & Co. subsequent to 
this fl;uarantee. The defendants subse- 

Suently sold the property of C. & Co., un- 
er the provisions of the composition deed, 
and the proceeds were insufficient to pay 
the creditors the composition of 7s, Oa, in 
the pound : — Held^ that the meaning of the 
guarantee was. not that the defendants 
should be liable to the bank only, out of 
the proceeds realized from the estate of C. 
& Co., after payment of the composition of 
7s, 6d» to the creditors, but that they were 
liable, in the first instance, to repay out of 
the proceeds the whole amount of the ad- 
vances made by the bank to C. & Co., as 
well before as luter the guarantee. Wilson 
v. Craven, viii. 684 

Change of Name of Company,"] — 7. In 
1833^ a joint-stock bank was established, 
under the provisions of the statute 7 Geo. 
4, c. 46, by the name of the Mirfield and 
Huddersfield District Banking Company. 
In 1836, H. & Co., bankers, relinquished 
their business in favour of. and all took 
shares in, this company, and it was subse- 
quently agreed, that the title of the bank 
snould thenceforth be the West Riding 
Union Banking Company; that the capital 
should be increased by the creation of new 
shares ; and that additional directors should 
be appointed : — Heldy that the public officer 
of tne West Riding Union Banking Com- 
pany might, notwithstanding the change of 
name, and the accession of new proprietors, 
maintain an action on a guarantee given 
to the Mirfield and Huddersfield District 
Banking Company, before their junction 
with H. & Co., for advances made by them. 
Wilson V. Craven, viii. 584 

Statement of Consideration,'] — 8. It must 
appear on the face of the writing, either in 
express terms, or by necessary inference, 
that the consideration stated in the declara- 
tion was the consideration, and the only 
consideration, for the guarantee — VerParhe^ 
B. Bentham v. Cooper^ v. 628 

[And aeeJarvis v. ffUJtins, vii. 412, infra, 11. 
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Ill Goidihede r. Swan, 1 Exch. 154, erideDoe 
was, howoTer, held admissible to explain the 
words " in consideration of yonr having ad- 
Tanced " &c., and to shew that the advance was 
simnltaneons with the goarantee.] 

Statement of ConeidenUion.']^^* A gua- 
rantee was given in the following terms : — 
**I hereby guarantee to you tne sum of 
250/., in case Mr. P. should make default in 
the capacity of agent and traveller to you :" 
— HMy that the consideration sufficiently 
appeared on the face of the instrument. 
Kennawajf v. Treleavan, v. 498 

10. Assumpsit on a guarantee. On the 
27th of September, 1890, the defendant had 
entered into a bond in the penal sum of 
1000/. to one T. M., Uie condition of which 
recited, that C. C. had entered into articles 
of agreement with the said T. M., wherebv 
the said C. €• became tenant to the said T. 
M. of certain premises (describing them) 
on the terms and conditions therein men- 
tioned, and that the said C. C. had further 
contracted and agreed to take from the said 
T. M. all the tei^ and coffees that he could 
vend or sell, by retail or otherwise, on the 
premises ; and that it was also agreed that 
the said C. C, with his brother, the defend- 
ant, should enter into the above hond for 
the due performance of the terms and con- 
ditions relative to the said premises, and for 
the true payment of any balance that should 
be found to be owing for any teas and cof- 
fees sold and delivered by the said T. M. to 
the said C. C, or on any other account 
whatsoever. On the 20th of December, 
1833, the following letter was written by 
the defendant in London to the plaintiff, 
who had succeeded T. M. in his business in 
Liverpool: — ^**When I had the pleasure of 
seeing you in London, I then told you I 
had not the least hesitation in becoming 
surety to you in the amount required for 
my brother Charles ; but, for a protection 
both to myself and him, I Uiought it highly 
necessary that I should distinctly under- 
stand in what state his affiurs were, in or- 
der that he may not, by any inadvertence, 
involve me, at which I am convinced he 
would ^eve as much as myself. I still 
hold this mind, and before I sign any hond 
or instrument, I must clearly see my way. 
In the meantime, in order to convince you 
it is furthest Irom my thoughts in any way 
to retard his business or prospects, I will 
hold myself responsible to you to the 
amount of 200/., m the event of his ina- 
bility to meet it, with the full understand- 
ing that you are to consider this responsi- 
bility in the full and liberal light of the 
security I before entered into for him with 
Mr. M., your predecessor; and that, when 
a full statement of his a£Eun is laid before 
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me, and such proving satisfactory, I then 
enter into the security you require ; that 
the said sum of 200/. be void and of no ef- 
fect, and not to be in force, or added to the 
aforesaid security :'* — HMy that this letter 
did not shew a consideration in writing, as 
required by the Statute of Frauds, either 
in express terms or by necessary inference, 
and therefore that it was void as a guaran- 
tee. Bentham v. Cooper^ v. 621 

11. ** I undertake to pay to R. J. the sum 
of 6/. 4«., for a suit of, ordered by J. P.:" — 
Held^ a good guarantee, and that the con- 
sideration comd be collected, b^ necessary 
inference, from the instrument itself, t/ar- 
via V. WUkinSy vii. 410 

12. HM^ that no consideration appeared 
on the &ce of the following guarantee: — 
**184d, June 28. Mr. Price, I will see you 
paid for 6/. or 10/. worth of leather, on the 
6th of Decemher, for Thomas Lewis, shoe- 
maker." Price V. Riehardeony xv. 539 

Continuing.'] — ^13. *'In consideration of 
your supplying my nephew V. with china 
and earthenware, I guarantee the payment 
of any bills you may draw on him on ac- 
count thereof, to the amount of 200/.:" — 
HMy a continuing guarantee, and that the 
defendant was liable upon it, although, 
after it was given, goods to a greater 
amount than 200/. had been supplied to 
and pud for by V. Mayet v. I9a4iey vi. G05 

\Jf^futTtt as to the correctness of the prin- 
ciple laid down by Bej^lejf, B., in NiekoUem v. 
Poffet, 1 C. & M. 68, that a goarmtee b to be 
constrned in favour of the person giving it. The 
general rule ought to apply, that the words of an 
instrument ought to be taken most strongly 
against the party using them — Per Parke, B., 
Alderwon, B., p. 610, 612.] 



II. Plsadihgs and Evidbncb. 

Statement of, m I>felaratum.'\ — ^1. As- 
sumpsit. The declaration stated, that, in 
consideration that the plaintiff, at the re- 
quest of the defendant, would sell and de- 
liver to S., on credit, goods of the price to 
an extent not exceeding 100/., the defendant 
promised the pluntiff, that, if S. did not 
pay for the same, she would do so, on re- 
ceiving three months' notice requiring pay- 
ment. At the trial the following guarantee 
was proved: — ^**In consideration of yonr 
supplying S. with goods to the extent of 
100/., I undertake to pay you the same if 
he does not, on receiving three months* no- 
tice." SoMcy that there was no variance 
between the declaration and the guarantee 
proved ; but assuming the true construction 
of the guarantee to l>e, that the defendant 
was not to he liable until 100/. worth of 
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goods had been supplied, the declaration 
might be amended accordingly. Dimmoek 
V. ^urla^ xiv. 768 

For Payment of BiUs.'] — 2, In a count 
on a guarantee for the repayment of bills, 
&c.y drawn and subscribed by M. and £., 
it was alleged, that they accepted a bill, 
and, by a memorandam added to such ac- 
ceptance, expressed the same to be payable 
at a particular place. Semble^ that the 
count was bad on special demurrer, for 
want of an averment that the bills were 
subscribed by M. and £. Corlett v. Con- 



way, 



V. 653 



Effhet of a Guarantee of Bill or NoteJ] — 
8. where a party guarantees the payment 
of a promissory note, if it be not ** duhf 
honoured and paid** by the maker, accord- 
ing to its tenor and euect, he is liable on 
his guarantee, if the note be not paid by 
the maker when due, without any present- 
ment to him for that purpose. Therefore, 
an action on such guarantee need not aver 
a presentment of the note by the maker 
when due, or a request to him to pay It; 
and if such request be averred, a plea wnich 
traverses the request is bad in substance. 
WaUon v. MascaU, xiii. 462 



GUARDIAN. 
See Infant. — Prochein Amy. 

HABEAS CORPUS. 
See Conviction, 6. — Prisonkb, 7, 12. 

Riqht to Detain for Treason — Conditional 
PardonJ] — 1. The return to a writ of ha- 
beas corpus to bring up a prisoner in the 
custody of the gaoler of jLiverpool, for the 
purpose of discharging him, stated that the 
prisoner was indicted for hifh treason in 
tipper Canada, and before his arraignment 
petitioned the lieutenant-ffovemor, in ac- 
cordance with the Colonial Act of 1 Vict, 
c. 10, (which authorises the pardon of per- 
sons indicted for high treason, on condition 
of being transported from the province, 
&c.), confessing his guilt, and praying for 
a pcordon on such conditions as the governor 
and council should think fit ; that the go- 
vernor consented that mercy should be ex- 
tended to him, on condition that he should 
be transDorted to Van Diemen's Land for 
life, to wnich condition the prisoner assent- 
ed ; that thereupon the governor, by letters 
patent, pardoned the prisoner on the above 
condition ; that, there being no means of 
transporting him directly from Upper Ca- 
nada to Van Diemen's I^d, it became ne- 
cessaiy to take him to Quebec, in Lower 
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Canada, that being the most convenient 
place for the purpose ; whereupon, and in 
order to carry the condition into effect, the 
prisoner was conveyed, by warrant of the 
Governor of Upper Canada, into Lower 
Canada, and then, by warrant of the Gover- 
nor of Lower Canada, delivered into custo- 
dy of the Sheriff of Quebec, for safe keeping 
until he could be transported ; that, tnere 
not being any means of conveying him 
directly from Lower Canada to Van Die- 
men's Land, it became necessary to convey 
him to England, to be taken from thence 
to Van Diemen's Land, and thereupon he 
was delivered by the Sheriff of Quebec into 
the custody of the captain of a vessel to be 
conveyed to England ; who, having arrived 
at Liverpool with the prisoner on board, 
and there not beinff the means immediately 
ready for conveying him thence to Van 
Diemen's Land, delivered him into the cus- 
tody of the gaoler of Liverpool, to be kept 
while means were preparing to transport him 
thither. The Court refused to discharge 
the prisoner, on the ground that, even if 
the condition of the pardon were not law- 
ful, or if, being lawful, the prisoner was not 
an assenting party to it, he was still liable 
to be tried for the treason in England ; and, 
therefore, anv subject might detain him in 
custody until he was dealt with according 
to law. In re Parker, Canadian Prisoner? 



ease. 



V.32 



Affidavit of Prisoner is necessary. "] — 2. 
The Court will not grant a habeas corpus to 
bring up a prisoner for the purpose of being 
dischai^ed, on the ground that he is ille- 
gally in custody, uuless there be an affida- 
vit from himself, or it be shown that he is 
so coerced as to be unable to make one. 
In re Parker, case of Canadian Prisoners, 

v.32 

When not Granted.}-^. The Court will 
not grant a habeas corpus to bring up a 
party in custody under an attachment, to 
enable him to move in pei'son to set it aside. 
Ford y, Nassau, ix. 793 

[QM«r«, as to the ooarae to be punned under 
11 & 12 Vict. c. 78, which gives prisoners the 
right to argue a case reserved under that act in 
person. In the Attorney 'General J, CUaee, 2 
Dowl. P. C. 668, a habeas was granted to enable 
a prisoner to defend an information for selling 
unstamped papers. But see Rex v. Parkyns, 3 
B. & Aid. 679.] 



Costs of Opposition not ffiven,"]—^. Where 
a party, being in custody for contempt for 
not putting in an answer to a bill in equity, 
applied to the Court for a writ of habeas cor- 
pus ad subjiciendum, and the Court grant- 
ed the writ, and directed notice thereof to 
be given to the plaintiff in the cause, who, 
upon the return of the writ, opposed the 



HIGHWAY ACT. 



HUNDRED. 



prisoner's discharge, and he was remanded 
to his former custody: — Held, that the 
Court had no authority to give the plaintiff 
costs. In re Cobbett, xiv. 175 



HANDWRITING. 
See Eyiokncb, III, 3. 

HEARSAY. 
See Evidence, V. 



HEIR. 

See Devise, 7, 8, 19. 

Where a party dies after verdict and he- 
fore judgment, nis lands are hound in the 
hands of his heir, hy a judgment entered up 
within two terms after verdict, under 1/ 
Car. 2, c. 8, s. 1. Saunders y.M^Gowrany 

xii. 221 



HIGHWAY ACT. 

Notice of Action, 2. — Pavino Act. — 

Rate, 4. 

Demand of Balance by Colleelar.'^ — 1. A 
collector of highway rates had in his hands 
a balance, arising from the sale of goods of 
A., distrained for non-payment of rates. 
After satisfying the rates, and the costs of 
distress and sale, a person came to him and 
demanded the balance ; and on being asked 
if he had authority from A. to demand it, 
said he had a written authority in his pocket, 
but refused to produce it, saying there was 
no need for him to shew it : — Held, that 
this was not a sufficient demand, within 
the statute 27 Geo. 2, c. 20, s. 2, to entitle 
A. to sue the collector for such balance. 
Semble, that in such case no notice of 
action was necessary. Charrington v. John" 
eon^ xiii. 856 

Duty of Surv^orJ] — 2, The defendants, 
who were magistrates, directed the plain- 
tiff, a surveyor of highways, to remove a 
certain nuisance from the nighway, and to 
fence a pit that was dangerous ; and, on his 
neglecting to do so, convicted him in a 
penalty for having *' wilfuUy neglected his 
duty in not removing, or causing to be re- 
moved, certain nuisances in and upon a cer- 
tain highway in the said parish, &c., and 
not duly guarding a dangerous pit lying on 
the said highway :" — Heldy that the convic- 
tion was not warranted by the 2(Hh or 73rd 
section of the Highway Act, 5 & 6 Will. 4, 
c. 50, and that it could not be supported. 
Morgan v. Leachj x. 558 

234 



HORSE. 

See Frauds (Statute of), 111,13.— Gene- 
ral Issue, 1, 6. 

Defective Formation is not Uhsouncbiess,'] 
— 1. Defective formation, or badness ox 
shape, which has not produced lameness at 
the time of the sale ot a horse, although it 
may render him more liable to become 
lame at some ftiture time, (e. g. ** curby 
hocks" ), is not an unsoundness. Brown y. 
Elkinffton^ viii. 132 

What amounts to Unsoundness, 'j— 2. The 
term " sound," in a warranty of a horse or 
other animal, implies the absence of any 
disease or seeds or disease in the animal at 
the time, which actually diminishes, or in 
its progress will diminish, his natural use- 
fulness in the work to which he would pro- 
perly and ordinarily be applied. KiadeU 
V. Bumardf ix. 668 

EMeneeJ] — ^. The defendant gave a 
verbal warranty of the horse, which the 
plaintiff thereupon bought and paid for, 
and the defendant then gave him the follow- 
ing memorandum: — " Bourfit of G. P. a 
horse for the sum of 72/. 6*. G. P. :"— .H<?W, 
that parol evidence might, notwithstand- 
ing, be given of the warranty. Allen v. 
Pink, iv. 140 



HORSE-RACE. 

See Gaming, 3, 4, 5. — Particulars of De- 
mand, II, 7> 8. 



HUNDRED. 

See County Rate, 1. 

Liability of Borough to Contribute to Rate 
upon the Hundred^ under 7^8 Geo, 4, e, 31 .] 
— The 7 & 8 Geo. 4, c. 31, s. 2, renders the 
hundred, in which the offence of felonious 
demolition by a riotous mob is committed, 
liable to make compensation to the injured 
party. By section 7, the required sum or 
sums of money are to be raised upon the 
hundred against which such action shall 
have been brought, over and above the 
general rate to be paid by such hundred in 
common with the rest of the county. 
Section 12 provides for cases where the 
offence is committed in a place which does 
not contribute to the county rate at all, or 
contributes thereto, but not as being part 
of any hundred. Bythe5&6Will.4,c.76, 
s. 112, boroughs to which courts of sessions 
of the peace are given are not to contribute 
at all to the county rate, except as there- 
inafter provided, fiy section 113, boroughs 
are to pay the expenses of prosecutions at 



HUSBAND AND WIFE. 

the assizes, for offences within the boroagh ; 
and by section 117, they are also to pay a 
proportion of other coanty expenses. In 
an action against the hnndred of Salford, to 
recover compensation for injury done by a 
riotoosmob to premises within the borough 
of Manchester, which formed part of the 
hundred of Safrord : — Held^ that the action 
was properly brought against the hundred, 
and that the borough was liable as part of 
the hundred, although it came within the 
provisions of the 5 & 6 Will. 4, c. 76, s. 112. 
Birl^ V. The Inhabitant of t^ Hundred of 
Salford, zi. 391 



HUSBAND AND WIFE. 

See Bastard. — Costs (Security for, 3). 
— Covenant, II, 3. — Insurance, 1, 3. — 
Married Woman. 



I. Rights and Liabiutibs. 
II. Pleadings and Evidence. 



I. Kiohts and Liabilities. 

HudHind not Liable for Deed ofSeparaUan,'] 
— 1. A husband, who had separated from his 
wife, agreed that a deed of separation should 
be prepared and executed : — Held, that the 
husband was not liable for the expenses of 
his wife's trustee in procuring a counter- 
part to be prepared and executed, in the 
absence of any promise to pay that ex- 
pense. Ladd V. jfynn, ii. 265 

lAabiU^ for NeeessarieeA — 2. Where a 
husband, living apart from nis wife, allows 
(i. e. pays) her sufficient for her mainte- 
nance, he is not liable for necessaries sup- 
plied to her ; and notice to the tradesmen of 
that allowance is immaterial, and need not 
be given. Mirzen v. Pick, iii. 481 

[12ai0/yftt V. Vandyke^ 3 Esp. 250, overraled.] 

3. The liability of a husband for goods 
supplied to his wife depends upon whether 
she is his agent, for the purpose of binding 
him by contracts for goods supplied to her, 
which is a question for the jury to deter- 
mine upon the facts of the case ; and, in de- 
termining that question, the extravagant 
nature of her oroers is a matter to be taken 
into conaderation, as shewing she had no 
such authority. LaneY. Ironmonger, thWi.QGQ 

[The law laid down in Freestone v. Butcher, 
9 Car. & P. 647, is substantially correct, although 
the extravagance of a bill would not alone rej^ 
the inference of agency — Per Parke, B., p. 370.] 



Liabili^ of Infant Wife.']-^. An infant 
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HUSBAND AND WIFE. 

widow is bound by her contract for the 
furnishing of the funeral of her husband, 
who has left no property to be administer* 
ed. Chappie v. Vocper, xiii. 262 

Eights of Hu^and in Property of Wife.'] 
—6. The propertjr in wearing apparel 
bought for herself'^ by a wife living with 
her husband, out of money settled to her 
separate use before marriage, and paid to 
her by the trustees of the settlement, vests 
by law in the husband, and it is liable to 
be taken in execution for his debts. Came 
V. Brice, vii. 183 

[See Howard v. Digby, 2 CI. & Fin. 654, for 
an elaborate judgment upon the nature of pin- 
money, and the right of the wife's representatives 
to arrears.] 

Right ofHueband to Mon^ in the Hands 
of his Wife J] — 6. A., having received a sum 
of money bequeathed by will to his wife, 
gave it to her to take care of. The wife, 
without his knowledge, deposited it in a 
bank in the name of her son by a former 
marriage, who was then an infant, and took 
from the bankers an accountable receipt in 
her son's name, bearinff interest : — Held, 
that the bankers were liable to A. for the 
amount in an action for money had and 
received. CaUand v. Lkfyd, vi. 26 

Gmtraet by Wife as Agent for Husband 
precludes her own LiMlity.'] — 7. Where a 
man, who had been in the habit of dealing 
with the plaintiff for meat supplied to his 
house, went abroad leaving his wife and 
family resident in this country, and died 
abroad : — Held, that the wite was not liable 
for goods supplied to her after his death, but 
before information of his death had been re- 
ceived ; she having had originally full 
authority to contract, and done no wrong 
in representing her authority as continu- 
ing, nor omitted to state any fact within 
her knowledge relating to it ; the revoca- 
tion itself beinff bv the act of Grod, and the 
continuance of tne life of the principal 
bein^ equally within the knowledge of both 
parties. Smaut v. Ilbery, x. 1 

When Ddtt due to Wife does not pass to 
Assignees of Bankrupt llusbandJ] — 8. As- 
sumpsit by husband and wife for money 
lent to the defendant by the wife whilst she 
was sole and unmarried. Flea, that B., the 
husband, became bankrupt, and that his 
assignees were duly appointed, and accept- 
ed the appointment before the commence- 
ment or the suit, bv reason whereof the 
assignees became entitled to the supposed 
debts and causes of action in the declara- 
tion mentioned. Replication, that before 
the intermarriage of the plaintiffs^ and 
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whilst C, the wife, was sole and unmarried^ 
to wit, on &c., by an indenture then made 
between the said B. of the first part, the 
said C. of the second part, and T. H. and R. 
T. J. of the third part, (being a settlement 
entered into before the intermarriage of the 
plaintiffs), the sums of money in the de- 
claration mentioned were assigned to the 
said T. H. and R. T. J., to have, receive, 
and recover, and to hold the same to them, 
upon certain trusts in the indenture men- 
tioned, in favour of the said C. and for her 
sole and separate use during her life, and for 
the child or children of the intended mar- 
ria^. The replication then stated, that the 
plamtiJBfs appointed T. H. and R. T. J. as 
their attomies to recover the said sums 
from the defendant, for the purpose of hold- 
ing the same upon the trusts aforesaid, and 
that the action was commenced and prose- 
cuted in the names of the plaintiifs at the 
instance and by direction of the said T. H. 
and R. T. J., by virtue of the power given 
to them, and for the purpose of recovering, 
receiving, and holding the said sums of 
money as the trustees named in the said in- 
denture, and upon the trusts in favour of 
the said C. and of the children of the said 
marriage, and not for the use or benefit of 
the plaintiff B., or of his creditors under 
the fiat : — Held^ on demurrer, that the re- 
plication was good, and that the debt did 
not pass to the assignees under the bank- 
ruptcy of the husband, but might be sued 
for by the husband and wife. Pamham v. 
Hursty viii. 743 

[Cartfalho v. Bum, 4 B. & Ad. 382, ex- 
plained.] 

Rights of Action surviving to Wife,'] — 9. 
The interest in a promissory given to a 
wife during coverture survives to the wife 
after the death of her husband, unless he 
reduces it into possession in his lifetime. 
GaUrs V. Madetetfy vi. 423, 427 

10. The assignees of a bankrupt cannot 
maintain an action in their own name 
alone, on a promissory note made to the 
wife oi the bankrupt before her marriage. 
Sherrington v. Yates^ xii. 865 

[Reverbing the judgment below, xi. 42.] 



II. Plbadinos and Evidence. 
See Abatement, 10, 11. 

Husband Suing alone.] — 1. Lands were 
demised to A., and B. his wife, for twenty- 
one years. A. afterwards granted a lease 
of them to C. for nine years : — Held, in an 
action brought by A. alone for an injury 
to his reversionary interest, that the alfe^ 
tion, that the reversion belonged to him, 
2S6 



was well supported, and that the wife need 
not be joined in the action ; but that, even 
if she ought, the objection should have 
been taken by plea in abatement. Wailis 
V. Harrison y v. 142 

Marriage pending Action.'] — 2. Where 
an action is brought by a feme sole, who 
marries after the commencement of the suit, 
but before the trial, it is not necessary to 
sue out a scire facias, to make the husband 
a party to the suit. Walker v. OoUing^ 

xi. 78 

[It should have been pleaded in abatement, or 
puis darrein continuance.] 

Coverture of Plaintiff is Plea in Abate- 
mefU,] — 3. The coverture of the plaintiff 
cannot be pleaded in bar to an action of 
covenant on a deed made between the de- 
fendant and the plaintiff. It is matter for 
a plea in abatement only. Bendix v. 
Wakemany xii. 97 

Admissibility of Statements against the 
Husband by frife.]-^. Where a wife car- 
ried on, in her husoand's absence, the busi- 
ness of a shop, and by his authority attend- 
ed to all the receipts and payments: — Heldy 
in an action of replevin by the husband, 
that a statement made by the wife to the 
landlord, on the occasion of her paying him 
rent for another person, that she would pay 
the rent of the snop at a future day, and 
admitting its amount, was not evidence 
against tne husband of the terms of the 
tenancy, as such statement could not be 
necessary for carrying on the business of 
the shop. Meredith v. Footner. xi. 202 

Peremptory Undertaking does not Bind 
Wife, — 5. Where, inaction by husband and 
wife, in right of the wife as executrix, a 
peremptory undertaking was given to try 
at a specified time, and the husband after- 
wards died : — Heldy that the undertaking 
was not binding on the wife. Lee v. Arm- 



strong^ 



ix. 14 



Damages in Slander,] — 6. In case by 
husband and wife for slanderous words, ac- 
tionable in themselves, spoken of the wife, 
they cannot recover for special damage by 
the loss of service by the wife. DengaU 
et Ux v. CkirdineTy iv. 5 

Plea denying Marriage,'^ — *l. To an ac- 
tion bv husband and wife for slander of 
the wife, a plea, that the female plaintiff 
was not the wife of the other plaintiff, is a 
good plea in bar. Chantler v. Lindsqyy 

xvi. 82 

8. In action for criminal conversation a 
legal marriage must be proved. Cathsr- 
wood V. Caslony xiii. 261 



IDENTITY, 



ILLEGALITY. 



lOU. 

See Bills of Exchange, 1, 15, IG. 

DateJ] — 1. An I U, bearing date be- 
fore the bankruptcy of a trader, constitutes 
no evidence of a petitioning creditor's debt, 
without some proof that it was in exist- 
ence before the bankruptcy. Wri^ju v. 
Laituon^ li. 739 

[Taylor T, Kinlock, 1 Stark. 175; corrected, 
lb. 743. See rapra, Datb, 1.] 

2. An I O U is evidence of an account 
stated between the holder and the party 
signing it, but not of money lent to him by 
the holder. Fesenmayerv, jidcoek, xvi. 449 

IDouffioi V. Hoime, 12 Ad. & Ell. 641, cor- 
rected.] 



IDENTITY. 

^ 0/ Defendant as Acceptor.] — 1. In an ac- 
tion by indorsee against maker of a promis- 
sory note, the defendant pleaded, firat, that 
he did not make the note ; secondly, that he 
made it for the accommodation of the plain- 
tiff. There was an attesting witness to the 
note, who, on being called at the trial, stated 
that he saw the signature (Hugh Jones) to 
the note written by a party whose occupa- 
tion and residence he described, but that he 
had had no communication with him since, 
and that this was a common name in the 
neighbourhood where the note was made : 
— Hcldf that there was no evidence to go to 
the jury of the identity of the defendant 
with the maker of the note, and that the 
second plea could not be called in aid for 
that purpose. Jones v. Jones^ ix. 75 

[At the second trial further evidence was given, 
lb. 78, n.] 

2. In an action bv indorsee against ac- 
ceptor of a bill of exchange, it appeared that 
the bill was directed to ** Charles Banner 
Crawford, East India House," and accepted 
" C. B. Crawford." It was proved that this 
signature was the handwriting of a gentle- 
man of that name, formerly a clerk in the 
East India House, who had left it five years 
ago: — Heldf that this was sufficient evi- 
dence of the identity of the defendant with 
the person whose handwriting was proved. 
Chreenshields v. Crawford^ ix. 314 

[In Boden v. Ryde, and Sewell v. EvanSf 4 Q. 
B. 626, Jones v. Jones is mentioned as a soli. 
tary instance of proof of identity being required ; 
and the rule is laid down, that, in the absence of 
particular circumstances, ** the identity of name 
18 something from which an inference may be 
drawn," i. e. that the right person has been sued. 
In the two cases cited, the names were William 
Seal Evans and Henry Thomas Ryde, In Jones 
V. Jones judgment partly proceeded on its being 
proved that the name was very common.] 
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Sujficieni Evidence.'^ — 3. An action being 
brought against William Henderson for ne- 
gligently navigating a vessel, and the cir- 
cumstances under which the collision took 
place having been proved, it was objected 
that no evidence had been given that the 
defendant was the pilot in charge of the 
vessel ; whereupon the plaintiff's counsel 
called out, " Mr. Henderson ;" upon which 
aperson in court answered, ** Here,'' and said, 
" I am the pilot." It was proved b}' one of 
the witnesses, who had gone on board the 
vessel at the time of the accident, that he 
had seen that person then acting as pilot: — 
Held^ that this was sufficient eviaence of 
the identity of the defendant with the pilot. 
Smith V. itenderson^ ix. 798 

4. Proof of a license &om the Apothe- 
caries' Company to a person bearing the 
same Christian and surname as the plamtiff, 
is primft facie evidence that he is a duly ad- 
mitted apothecary. Simpson v. Dismore^ 

ix.47 

Action on Judgment,'\ — 5. In an action on 
a decree of a Scotch court, in order to iden- 
tify the defendant, it was proved that the 
detendant was of the same name and pro- 
fession, and also about the same age, as the 
person sued in Scotland ; and that he had 
said that he had been in Scotland and lived 
at Dumfries, the place where the defend- 
ant in the Scotcn suit had lived : — Held^ 
sufficient evidence of identity. Russell 
Y.Smyth^ viii. 814,819 



ILLEGALITY. 

See Gaming. — Maintenance. — Usury. 

Principle J\ — 1. It is perfectly settled, that 
where the contract which theplaintiff seeks 
to enforce, be it expressed or implied, is ex- 
pressly, or by implication, forbidden by the 
common or statute law, no court will lend 
its assistance to give it effect. It is e<][ually 
clear, that a contract is void if prohibited 
by a statute, though the statute inflicts a 
penalty, only because such a penalty im- 
plies a prombition, unless it appears that 
the penalty is imposed upon the party of- 
fending for the purpose of the revenue. If 
it be shewn that the legislature intended to 
prohibit any contract, then, whether this 
were for the purpose of revenue or not, the 
contract is illegal and void, and no right 
action can arise out of it. Cope v. Roto^ 
land, ii. 157 

Smith V. Mawhood, xiv. 452, 463 

Interference with Course of Public Jus^ 
ft'ce.] — 2. Apetition having been present- 
ed to the House of Commons against the 
return of a member on the ground of 



ILLEGALITY. 

bribery, the petitioner entered into an agree- 
menty in consideration of a sum of money, 
and upon other terms, to proceed no further 
with the petition i—Held, that this agree- 
ment was illegal. Held^ also, that the writ- 
ten agreement was admissible in evidence 
for the purpose of insbting on the illegality 
of the transaction, in answer to an action 
for the sum so agreed to be paid, without its 
being stamped. Coppoei r. Bawer, iv^.d61 
[So, an agreement to compromiie a miade- 
meanonr of a pablic nature is void. Keir ▼. 
Leeman, 6 Q B. 308 (in error).] 

Condition affecting the Liher^ of the 
Law.\—Z, The conditions said to be void, as 
trenching on the liberty of the law, are those 
which restrain a party from doing some act 
which it is supposed the state has or may 
have some interest to have done — Per Cur. 
Cooke V. Turner^ xv. 736 

[A condition not to dispute a wiU was there 
held to be vaUd.] 



Restraint of Trade7[ — 4. Every restraint 
of trade, which is laiger than what is re- 
quired for the necessary protection of the 
party with whom the contract is made, is 
unreasonable and void, as injurious to the 
interests of the public, on the ground of 
public policy. It is for the Court to judge 
from the circumstances recited in the instru- 
ment, or appearing by averment, whether 
the contract is fair and reasonable or not. 
Mallan v. 3%, xi. 653, 665, xiii. 511 

[Sec PHce ▼. Green, xui. 695, xvi. 346 ; WaU 
lie V. Day, ii. 273, 282.] 

Divisibility,'] — 5. A covenant in restraint 
of trade may be illegal as to part, and legal 
as to another part. Mallany,Mayy xi. 669. 
Price V. Chreen, xvi. 346 

[So, a devise with a tmst in mortmain. Doe 
d. Chidgey v. Harris, xvi. 517, 518 ; or a deed 
charging a benefice, Shane v. Pachnan, xi. 770.] 

Evidence,] — 6. To shew that the resges- 
te are illegal, evidence is admissible to con- 
tradict the written instruments, and no ob- 
jection arising out of the Stamp Laws 
can exclude such evidence. JViuiamsv, 
^^frry, • X. 307 

Coppock V. Bower^ iv. 361 

Serle v. Norton, ix. 309 

Win not be Presumed.']'-^ . When the 
act, which is the subject of the contract, 
may, according to the circumstances, be 
lawful or unlawful, it will not be presumed 
that the contract was to do the unlawful 
act ; the contrary is the proper inference. 
Lewis V. Davison, iv. 657 

8. Semble, that if a party to an illegal 
contract pays the money without taking the 
objection of its illegality, the party through 
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whose hands the money goes cannot raise it 
—Per Alderson, B. Bousjfield v. IVilson, 

xvi. 188 

Other Instances,'] — ^9. Money paid to parish 
offioera by way of indemnity against legal 
chaiges for the support of a bastud. Chappie 
V. Poles, ii. 867 ; wager on the result of a 
criminal trial, v. 77 ; a bill of exchange 
^ven for the purpose of compounding a fiat, 
DavisY, Holding,!, 159 ; that the work, &c., 
was done by a London broker not duly 
licensed, Copey, Rowlands, ii. 149; see 
Boiu^dd V. IFilson^ x. 188 : illegal e;ames, 
M^KinneU v. Robinson, iii. 435 ; ApjHegarth 
V. CoUey, x. 723 ; Daintree r. Hutchinson, 
X. 85 : sale on Sunday, Simpson y, Nicholas, 
iii. 240 ; Scarfe v. Morgan, iv. 270 : that 
the bill was incurred by maintenance, /Vn- 
don V. Parker, xi. 676 

[And see instances collected, ix. 641.] 

PleaJ] — 10. Illegality must always be 
pleaded, although the illegality appears on 
the plaintiff's pleadings or case. Daintree 
V. Hutchinson, x. 85 

[Fenwiek v. Laycoek, 1 Q. B. 410, only es- 
tablishes that illegality, made apparent by the 
plaintiff's evidence, cannot be taken advantage 
of, not that the objection coald not be taken in 
arrest of judgment, if apparent on the pleadings.] 



INCLOSURE. 

Right of Lessor to Inchsure hy Lessee,'] 
— Lessee for lives of a farm inclosed from 
an adjoining extra-parochial waste, over 
which there was a right of common in 
respect of his farm, some small pieces of 
land near, but not actually contiguous to 
the farm. The lessor was not lord of the 
waste : — Hdd, that, in the absence of evi- 
dence shewing a contrary intention, it was 
to be presumed that the lessee made the 
inclosures for the benefit of his lessor, to 
belong to him as part of the farm at the 
determination of the lease. Held, also, 
that such presumption was not rebutted by 
the fact, that the lessee, during the lease, 
made a conveyance of these inclosures to 
his son in fee, which, however, was not de- 
livered, nor followed by any possession. 
By writing indorsed on the lease, the lessee 
agreed that all inclosures made by him 
upon the said waste should be surrendered 
up to the lessor, his hein, &c., at the end 
01 the lease ; and that the lessee should pay 
to the lessor, his heii-s, &c., the sum of six- 
pence annually, as an acknowledgment for 
the same : — Held, that this was an admis- 
sion on the part of the lessee that he had 
made the inclosures for the benefit of the 
lessor. Doe d. Lloyd v. Jones^ xv. 680 
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INCLOSURE ACT. 
See CoPTHOLD, 6. — EviDEircEy V, 10. 



I. Construction. 
II. Fbogbedinos under. 



I. Construction. 

CcmtrucHim of Regervatum Clatue as to 
MineralsJV-l, Certain waste lands in the 
manor of Ehipley, to the soil of which, and 
everything constituting the soil, the lord of 
the manor was entitled, were, by an Inclo- 
sure Act, 55 Geo. 3, c. 18, (which recited 
the lord's title), taken away from the lord 
and allotted to commoners, except as saved 
by the 82nd clause. That clause reserved 
to the lord all mines and minerals, of what 
nature or kind soever, lying and being 
within or under the said commons and 
waste grounds, in as full, ample, and bene- 
ficial a manner, to all intents and purposes, 
as he could or might have held and en- 
joyed the same in case the said act had not 
been made ; and enacted, that he should 
and might at all times thereafter have, 
hold, win, work, and enjoy exclusively all 
mines and minerals, of what nature or kind 
soever, within and under the said commons 
and waste ffrounds, with full liberty of 
digging, sinKing, searching for, winning, 
and working the said mines and minerals, 
and carrying away the lead ore, lead, coals, 
iron-stone, and fossils to be gotten there- 
out ; provided that the lord, in the search- 
ing for and working the said mines and 
minerals, should keep the first layer or 
stratum of earth separate and apart by 
itself, without mixing the same with the 
lower strata. The dSrd section provided 
for reimbursement to the owners of allot- 
ments, for injury doue by searching for or 
working mines and minerals : — Hdd^ that 
the reservation clause must be construed 
with reference to the title of the lord to 
the whole of the soil : and inasmuch as the 
object of the act was to give to the com- 
moners the surface for cultivation, and 
leave in the lord what it did not take 
away for tliat purpose, the word " mine- 
rals must be understood, not in its general 
sense, signifying substances containing me- 
tals, but in its proper sense, as including all 
fossil bodies or matters dug out of mines, 
that is, quarries, or places where anything 
is dug ; and this notwithstanding the pro- 
vision in the latter part of the clause, au- 
thorising the carrying away the ^Uead ore, 
lead, coal, iron-stone, and fossils," as fossils 
may apply to stones dug in quarries ; there- 
fore, that the clause reserved to the lord 
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the right to the stratum of stone in the 
inclosed lands. Earl of Eosse v. Wain- 
many xiv. 859 

Right of Passage reserved^ — 2. An act 
of Parliament for inclosing the moors and 
commons within the manor of Lanchester, 
in the county of Durham, contained a sav- 
ing of all the seignioral rights of the Bishop 
of Durham, as lord of the manor, and also 
provided that the bishop and his successors, 
and their lessees and assigns, should at all 
times thereafter work ana enjoy all mines 
and quarries, lying under the said moors 
and commons, together with all convenient 
and necessary ways and way-leaves over 
the same, and full and free liberty of 
making and using any new roads or wag- 
gon-ways over the same, and for that pur- 
pose to remove obstructions, &c., and of 
winning and working the said mines and 
quarries belonging to the see and bishopric 
of Durham, wheresoever the same should 
be, and of leading and carrying away all 
the coals, minerals, &c., to be gotten there- 
out, or out of any other lands and grounds 
whatsoever, &c. : — Held^ that this clause 
entitled the bishop to carry over the lands 
inclosed under the act, not only coals and 
minerals got within or under those lands, 
but also those got out of any other mines 
belonging to the see of Durham ; but not 
to carry coals, &c., got out of other mines 
worked by the bishop, but not belonging 
to the see. Heldy also, that an allegation 
that a certain colliery was within and par- 
cel of the manor, was not a sufficient alle- 
gation that it was a colliery belon^ng to 
the see. Midgley v. Richardson^ xiv. 595 

[Compare, as to the reservation of way-leaves, 
7%e Durham and Sunderland Railway Company 
V. Walker^ 2 Q. B. 949; and infra, Mines, 3.] 

Right to take Materials.'] — 3. Where an 
inclosure act directed that the commis- 
sioners should set out and allot a certain 
portion of the common lands for the getting 
of stone, gravel, and other materials, for 
the repairs of the highways and other 
roads, to be set out under the act, and for 
the use of the inhabitants within the pa- 
rish : — Heldy that this did not authorise 
the inhabitants to take such materials for 
their private purposes, but only for the 
repidr of the roads. Rylati v. Marfieety 

xiv. 233 



II. Procebdinos under. 

Presumption as to Validity of Proceed- 
ings,] — I. An inclosure act authorised the 
commissioners therein named to divert or 
stop up any old road, public or private, 
leading between or over any of the old in- 
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INDUCEMENT. 



cloeures within the district to which the 
act applied, with a proviso, that no such 
road should be stopped up without the 
concurrence and order of two justices of 
the peace for the district. The commis- 
sioners by their award, in pursuance of the 
powers and authorities vested in them by 
the said act, and b^ the concurrence and 
order of &c., two of his Majesty's justices 
of the peace acting in and for &c., stopped 
up a certain public footpath in the district. 
No order of justices was to be found in 
the place of deposit mentioned in the act 
for the award and other documents relating 
thereto : — Held^ that the award itself, and 
the statement therein contained, was suffi- 
cient prim& &cie evidence that the road 
had been duly stopped up by the concur- 
rence and order of two justices, the sub- 
sequent enjoyment not being shewn to be 
inconsistent with the award. Manning v. 
The Eastern CowUiee Railway Compat^y > 

xii.237 I 

Pregumption as to Validity of Conwy- j 
ance,"] — 2. In 1812, S. P. conveyed two ; 
closes of land, in the parish of A., by way 
of mortgage, to W. P. In 1813, an inclo- 
sure act was passed for inclosing the waste 
lands in that parish; by which act the 
commissioners were empowered to allot, 
set out, and award any lands within the 

1>arish of A., in exchange for any other 
ands within that parish, provided that all 
such exchanges were ascertained, specified, 
and declared in the award of the commis- 
sioners, and were made with the consent of 
the owner or owners, proprietor or proprie- 
tors, of the lands which should be so ex- 
changed, whether such owner or owners, 
proprietor or proprietors, should be a body 
or bodies pohtic, corporate, or collegiate, 
or tenant or tenants in fee simple, fee tail, 
or for life or lives, or for term of years ab- 
solute, or for term of years detmninable 
upon life or lives; such consent to be in 
writing under their hands, &c. By the 
consent of S. P., the mortgagor, the above 
two closes of land were exchanged, under 
the act, for two other closes; and the com- 
missioners stated in their award, that the 
exchange was made with theconsent of S.P., 
the mortgagor, in writing under his hand, 
but it was not stated to have been made 
with the consent of the mortgagee : — Held^ 
that it was not necessary to say whether 
the consent of the mortgagee was necessary 
to give validity to the exchange, and that 
the Court had no right to presume that it 
was not given ; for that the commissioners 
were not bound to state in the award all 
the authorities they had; and that the 
presumption was, that they had acted ac- 
cording to their jurisdiction, as the con- 
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trary did not appear. Ooodtiile d. Baker 
V. MUbum, ii. 853 

• 

Evidence of TitleJ] — 3. A local inclosure 
act empowered the commissioner, by deeds 
executed in the presence of, and attested by, 
two witnesses, to sell such portions of the 
waste lands as should be necessary to de- 
fray the expenses of carrying the act into 
execution before award made. In eject- 
ment by a party claiming under a convey- 
ance from the commissioner, in pursuance 
of such power, it appeared that the lessor 
of the plaintiff purcnased the land with the 
view of exchanging it with the defendant ; 
that he never took possession of it ; and that 
the defendant, some years after the convey- 
ance, fenced it in, and had occupied it by 
his tenants ever since, a period oi less than 
twenty years. It did not appear that any 
award had been made under the Inclosure 
Act : — Heldy that the plaintiff was not 
bound, in order to recover in the ejectment, 
to prove that the commissioner had duly 

aualified, and given the notice required by 
iie General Inclosure Act, before the exe- 
cution of the conveyance. I>oe d. Nanny 
V. Gore^ ii. 320 

[See supra, Canal Act, 2.] 

Evidence of Estate.']'— 4. An award allot- 
ting land under an inclosure act, coupled 
with the terms of the original claims to 
such allotment, is admissible in evidence to 
show that the claimant's interest in the 
lands in respect of the possession of which 
he claimed the allotment was less than the 
fee. Doe d. IVelsk v. Langfidd, xvi. 497 



IMPRISONMENT. 
See A&RBST. — ^Trespass, II, 10. 

INDUCEMENT. 

See Libel. 

1. The inducement is that statement of 
preliminary facts which is necessary to 
make it understood what b the chaige 
against the defendant — Per Lord Abin- 
ger^ C. B, Wright v. Lainson^ ii. 744 

[Aee. Tavemery, Little, 5 Bing. N. C. 685.] 

2. Averments may really be matter of in- 
ducement, though not put in the prelimi- 
nary part of the declaration. Lewis v. 
AlMcky iii. 190 

3. Not gnilty does not admit immaterial 
averments in the inducement. Dttn/ord v. 
Trattlesy xii. 629, 634 

[See also Bennion v. Davison, iii. 179.] 



INFANT. 

INFANT. 

See VfASRiXT op Attornei, III, 4. 

ZHsaMlitiet.'i—'i- A cognovit wu giren 
by a minor, aDtboriung an attomer to ap- 
pear for him and confess an action Drongnt 
against him for a precise mm for neceasaries 
provided for him by the pMntiff, with an 
undertaking " not to bring any writ of error, 
nor do any act to prevent the plaintiff from 
entering up judgment, or suing out execu- 
tion:" — K«^, bad on three groundi ' it, 
that an infant cannot appoint norap >y 

attorney, bnt only by guardian ; » y, 

that he cannot state an account ; y, 

that he cannot deprive himself of ti ht 
to bring a writ of error, or any i to 

which he waa entitled. Oliver v, d- 
roff„, iv. 650 

[See la elaborete judgment u to the rights 
of infants, Slilteman T. DaiBion, I De Gex & 
Sm. 90.] 

AtBard*.2 — 2. Aa to awards, where an 
in&nt ia a party, see supra, ARBiTtuTioK, 
IV, IS, la 

[Compare A re IF«nier, 2Dowl. &L. 148.] 

Controet of Hirinff and Service, tehen 
6iiu^nff.']—S. Setnble, a contract of hiring 
and service for wages is a contract bene- 
ficial to and binding on an infont, though 
it contun clauses for referring disputes to 
arbitration, and for the imposition of for- 
feitures in case of neglect of duty, to bo 
deducted from the wages. Wood v. Fen- 
wid, X. I9S 

[In Reg. T. Lord, T. T. 184B, the Court 
of Qoeen's Bencb h^, that in inhat wu not 
booud bj a contntct. by which be contncted to 
■erre A. B. for > twelTcmonth, and no one die ; 
A. B. not being obliged to famish him work, tad 
being enpoirered to deduct wsigea, if the ileam- 
engine cened U work.] 

Not bound by Ltiue by A^.}—i. H. T., 
beinc seiaed in fee of certain premises, de- 
vised the same to hia son W. T. for life, 
with remainder to the issue of W. T., as 
tenants in common in fee. In April, 184fi, 
W. T. died, having by will appointed exe- 
cutors, who manned the estate for the in- 
fiiut children of W. T., and in the year* 
1846 and 1846 received rent from the de- 
he acts 

of the executors did not bind the infant 
children, and that the latter might main- 
tain eje<^ment agtunst the defendant with- 
out any previous notice to qait or demand 
of possession. Doe d. Thomas v. Roberti, 
xvi. 778 

Ateonat Stated mag be Ratified.^ — S. An 
account stated by an infimt is not abso- 



INFANT. 

lutely void, bnt voidable only, and may be 
ratified by him, after attaining hia full age ; 
and if he does so ratify it, an action of d^, 
as well as assumpsit, may be maintained 
thereon, iViU4anu v. Moor, xi. 266 

Liability for NeeeiMriei.']~8. Assumpsit 

to recover the amount of a tailor's bill, for 
clothes supplied to the defendant's testator 
in his lifetime. Plea, infancy of the testa- 
tor: replication, necessaries. On the trial, 
it appeared that the testator was a minor at 
the time when the goods were supplied ; 
but it waa proved that he had an allowance 
ofSOOl. a year, besides his pay as a captain 
in the army. The leamea judge, at the 
trial, waa of opinion, that if the minor had 
a snf&cient income allowed him to supply 
him with necessaries suitable to his condi- 
tion for ready money, he could npt^ntroct 
even fornocessaries upon credit s'^fleW, that 
this waa a misdirection. fBurakart v. 
/&«, I iv. 727 

7, To a decbration for gr>ods\old, &c,, 
the defendant pleaded his infancy ,to which 
the plaintiff replied, that the goods were 
necessaries, suitable t« the degree, estate, 
and condition of the defendant : — Held, that 
the term"nece»arie8" included auch things 
as were useful and suitable to the state and 
condition in life of the party, and not merely 
such as are requisite for bare subsistence. 
It is a question for the jury whether the 
articles are such aa a reasonable person of 
the age and situation of the infant would 
require for real use. Peters v, Heming, 

vi.42 

8. Dinners, confectionery, or frnit sap- 
plied to an ii^nt, an undergraduate in the 
nniversity, having lodging m the town, are 
not, primtk facie, necesaanea ; and in an ac- 
tion Drought against him for such articles, 
no special circumstance being shewn, the 
Court directed a nonsuit to be entered. 
Brooier v. Scott, xi. €7 

It Liable for HiuiiatuCi JWwro/.]— 9. 
An infant widow is bound by her contract 
for the furnishing of the funeral of her 
husband, who has left no property to be 
administered. Chappie v. Cooper, xiii. S52 



Pltadinge.'] — 10. Ou*re, whether to a plea 
of in&ncy the plaintiff ought to new assign 
the ratification as a new contract entered 
into after the party has obtained the capa- 
city of contracting, or plead it b^ way of 
replication, as an act giving validity to an 
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otherwise invalid contract? Williams v. 
Moor, xi. 266 

Right of Cruardian to Custody.'^ — 11. 
Where two persons are appointed joint tes- 
tamentary guardians of an infant, under 12 
Car. 2, c. 24, 8.8, trespass lies by one of 
them against the other, for forcibly remov- 
ing the infant from the lawful service of the 
former, against his consent. Gilbert v. 
Schwenci, xiv. 488 



INFORMATION. 

See Beer. — Customs. — Excise. — Informa- 
tion OF Intrusion. — Prerogative. 



I. Pleadings. 
II. Practice. 

I. Pleadings. 

1. An information in the nature of a po- 
pular action of debt will not lie where a 
statute makes the amount recoverable, '^ as 
a debt upon record." Attam^-General v. 
Sewell^ iv. 77 

• 
Allegation ofCawe of Forfeiture,'] — 2. An 
information in rem stated that certain 
officers of customs, after the 9th of July, 
1842, (tlie date of the passing of stat. 5 & 6 
Vict. C.47), and before the 2nd of Novem- 
ber, 1842, ^the day of filine the informa- 
tion), to wit, on the 30th of August, 1842, 
at &c., did seize and arrest, to the use of 
her Majesty, as forfeited, a large quantity 
of foreign wines, &c., for that, before the 
2nd day of November, and before the QOth 
day of Auguetf to wit, on the 20th day 
of August, one T. S., at &c., entered for 
exportation, from Great Britain to parts 
beyond the seas, the said large quantity of 
foreign wines, and then and there entered 
the same for drawback, with intent to ob- 
tain the amount of the drawback, payable 
and allowable by law, in respect of goods, 
&c., of the denomination under which the 
said wines were entered for exportation and 
drawback ; and that after the said entry of 
the said wines, and before the said 2nd day 
of November, and before the 30/A day of 
August, to wit, on the day and year last 
aforesaid, the said A. R. and R. C, being 
the proper officers of customs in that be- 
half, examined the said wines, to see if they 
were of the value by law required for the 
drawback ; and the said officers then and 
there found, on such examination, that the 
said wines were of less value than the 
amount of the drawback payable and al- 
lowable by law, contrary to the form of the 
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statute, whereby they became and were for- 
feited. At the trial, it appeared that the 
entry of the wines for exportation, and the 
seizure by the officers, in consequence of 
the enti^, took place on the 30th of Aujrast. 
On motion to enter a verdict for the derond- 
ant, on the ground of variance between the 
proof and the information : — Held^ that 
there was no variance, for that it was not 
necessary to make a direct allegation in the 
information that the cause of forfeiture 
took place before the seizure, and that if 
the auction, that the cause of seizure was 
before the Q(Hh of August, were omitted, the 
information would l>e sufficient. Attorney^ 
General v. Clerc, xii. 640 

Duplicity,'] — 3. An information on the 
56 Geo. 3, c. 58, s. 2, chaiged that the de- 
fendant, being a retailer of beer, received 
and took into and had in his custody and 
possession a large quantity of liquorice, 
&c. : — Held, in error, that it was not double. 
Loehoood v. Attomey-Greneral, ix. 378, 

X. 464 

For Smuggling Spirits — Construction ofQ 
6^ 4 Will 4, c. 53, and^S^l WiU. 4, e. 60.] 
--4. An infonnation alleged the seizure of 
a certain vessel, being a foreign vessel, for 
being found within a league of the coast of 
the United Kingdom, ^ the said vessel hav- 
ing had on board certain spirits, the said 
spirits not being in casks or packages con- 
taining twenty gallons each, at the least, 
respectively, contrary to the form of the 
statute in that case made and provided, 
whereby, and by force of the statute in that 
case made and provided, the said vessel, &c., 
became and was forfeited." By the 3 & 4 
Will. 4, c. 53, s. 2, it is provided, ^* that 
vessels found within a league of the coast of 
the United Kingdom, having on board any 
spirits, not being in casks or packages con- 
taining fortyjraflons at the least, snail be 
forfeited." The 6 & 7 Will. 4, c.60, s.4, 
enacts, *' that the said restriction shall not 
extend to any such spirits in casks not less 
than twenty gallons. ' The 58th section of 
the 3 & 4 Will. 4, c. 52, renders certain 
goods subject to restrictions on importation, 
and amongst them specifies spirits not being 
perfumed or medicinal spirits: — Held^ first, 
that the information was not bad by reason 
of the introduction of the words '*each" 
and " respectively," although those words 
were not in the statute ; secondly, that as 
the 6 & 7 Will. 4, c. 60, s. 4, repealed sect. 
2 of the 4 Will. 4, c. 53, only as related to 
the number of gallons, the information was 
not bad for alleging the offence to have been 
committed against the form of the statute ; 
thirdly, that the information was not bad 
for aU^^ing the forfeiture to have accrued 
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by fbroe of the Btatntes, since the words 
" whereby" and " by force of the statutes," 
&c., might be rejected as surplusage ; fourth- 
ly, that as the information was not framed 
on the 8 & 4 Will. 4, c. 62, s. 58, it was ne- 
cessary to state that the spirits* seized were 
not ^ perfumed or medicinal spirits." AP- 
tomey-GenertUr. Le Revert^ \i, 406 



AlUffotian of Valm,! — 6. The original 
distinction of grand andpetty larceny made 
it necessary, in indictments for larceny, to 
allege the value of the chattel stolen, in or- 
der to allot the punishment ; but whether, 
in an information for offering a country 
bank-note to an excise officer, by way of 
bribe, the value of it need be stated ^tumre? 
Reg. V. Gamble, ziv. 384 



II. Practicx. 

AmendmetU,'] — 1. A rule, on the part of 
the Attorney-General, to amend an infor- 
mation at the suit of the Crown, is absolute 
in the first instance. Attorney-General v. 
jRay, xi. 464 

After Beeognuance.'] — 2. An information 
in rem may be amended by the Crown, after 
plea pleaded, by adding additional counts, 
although recognisance has been entered in- 
to by the bail to pay the costs occasioned 
by tne claim; such recognisance having 
been entered into before the information 
filed. Attonuy-General v. Smithy v. 372 

Rule to examine on Interrogatories,'] — 3. 
In an information by the Attorney-General 
for penalties, the Court made absolute a 
rule that the Attorney-General should be 
at liberty to examine a material witness for 
the Crown, (who was too ill to. attend the 
trial), on interrogatories before the Queen's 
Remembrancer; but would not make it 
part of the rule, that his examination 
should be received as evidence on the trial. 
Attomey-Chneral v. Reilly, xiii. 676 

Commission to examine Witnesses cannot 
be obtained by the Defendant,]— 4, In an in- 
formation by the Attomey-Ueneral, for pe- 
nalties for a breach of the revenue laws, 
this Court has no jurisdiction on motion by 
the defendant, either at common law or by 
statute, to direct a commission to issue for 
the examination of witnesses abroad, nor 
will it stay the proceedings until the At- 
torney-General consents to the issuing of 
such commission. Attom^-General v. Bo- 
vety XV. 60 

[So there is no power to itrae a oommiuion to 
examine witDcssea in a criminal information. Reg, 
V. Upton St, Leonards, 12 Jar. 11 ; 17 L. J., 
M. C, 13.3 
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Witness^— 6, In an information by the 
Attorney- General for a breach of the reve- 
nue laws, a witness for the Crown cannot 
be asked, in cross-examination, *' Did yon 
give the information?" For the rule of 
public policy, which protects from being 
asked such questions as would disclose the 
informer, if he be a third person* equally ap- 
plies to questions which would disclose whe- 
ther the witness is himself the informer. 
Attom^'General y. Brianty xv. 169 



INFORMATION OF INTRUSION. 

Plea — Description of Royal Palace,] — 1. 
An information of intrusion stated, that the 
defendants intruded and made entry on a 
certain messuage or dwelling-house, situate 
&c., and being parcel of the royal palace 
of Kensington, then in the occupation of our 
lady the Queen, and which was in the 
hands and possession of the Queen in right 
of her crown. The defendants pleaded, in 
the form given by the stat. 23 Hen. 8, 
c. 6, s. 11, that they committed the tres- 
passes, under the authority of a commis- 
sion of sewers, for tax assessed by the said 
commission : — Heldy on demurrer, that this 
form of plea was not allowable in an infor- 
mation of intrusion at the suit of the Crown. 
A distress cannot be levied for sewer rates 
within the precincts of a royal palace, oc- 
cupied as the residence of the Sovereign ; 
and Kensington Palace is within this de- 
scription. %ut, semble, that the averment 
in this information did not sufficiently 
show the palace to be the residence of the 
Sovereign. Attorney-General v. Donaldson, 

X. 117 

Efect of 21 Jac. 1, c. 14.]— 2. The title 
of the Crown to lands of which it has been 
out of possession for twenty years may be 
tried in the information of intrusion it- 
self, and need not be first found by inquest 
of office; the only effect of the stat. 21 
Jac. 1, c. 14, being to throw the onus of 
proving title in the first instance, in such 
cases, on the Crown. Attom^-General v. 
Parsonsy ii. 23 

3. An information at the suit of the At- 
torney-General stated, that the Queen was 
seised in her demesne as of fee of Waltham 
Forest, and that the Queen and her ances- 
tors had enjoyed the said forest, and the 
game of beasts, and fowls of forest, chase, 
and warren therein, and all rights, &c., 
appertaining thereto, without disturbance, 
until the defendant unlawfully made a 
fence and ditch on the soil of the forest, and 
inclosed five acres thereof, and separated 
the same from the residue of the forest, 

4e2 
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and encroached and usurped thereon, to the 
^eat injury and disturbance of the Queen 
in her said forest, to the damage and de- 
struction of the vert and venison therein, 
and to the disinherison of the Queen. Sem- 
ble, that a general plea of not guilty might 
be pleaded to this information. Attorney^ 
General v. Brawny ziv. 300 



Prerogative of OrownJ] — 1. In an infor- 
mation of intrusion, the Crown has not the 
right, as of its prerogative, to lay the venue 
in any county, or to issue the venire facias 
juratores into a different county from that 
in which the venue is laid. AUom^'Gene- 
ral V. Lord Churchill, viii. 171 

[Overruling Attorney' General v. Pareom, 
U. 23.] 

Several Pleas cannot be Pleaded.'] — 5. 
The Stat. 4 & 5 Anne. c. 16, s. 4, does not 
extend to the case of tne Crown, and there- 
fore the Court has no authority to give a 
defendant leave to plead several matters, 
in an information of intrusion filed by the 
Attorney-General. Attomey-General v. 
Donaldsony vii. 422 

[Nor does the 23 Hen. 8, c. 5, (the Sewers 
Act), allowing a general form of plea. S. C. 
X, 117.] 



INFERIOR COURT. 

See Bailiff. — Prohibition. — Rsquestb 
(Court of). — ^Writ of Trial. 



INJUNCTION. 

Not Granted against Trespass in the no- 
tureof Waste,'] — An information filed by the 
Attorney-General su^ested that an infor- 
mation had been previously filed against the 
defendant, for an encroachment bv him on the 
royal forest of Waltham, by inclosing land 
therein (about twelve acres), with a ditch 
and fence ; and that, pending the judgmentof 
the Court on a demurrer in that cause, the 
defendant had very lately commenced cut- 
ting down and clearing away all the holly 
trees and underwood on the land so inclosed 
by him, such trees, &c., being part of the 
vert and covert of the forest. The present 
information prayed, that the defendant 
might be restrained from cutting any more 
trees or underwood growing within the fo- 
rest. The answer stated, that the defendant 
was seised in fee of the locus in quo, by 
having bought it three years before ; that it 
was not part of or within the forest ; and 
that he cut the holly trees and underwood 
at the proper season, and in the course of 
the proper management of the estate, as it 
had been cut for the last twenty years: — 
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Held, that the vert of a forest is a necessary 
part of it; still, as no irreparable injury to 
the vert was shewn in this case, the act of 
the defendant, assuming the locus in quo 
to be within the forest, was a trespass in 
the nature of waste, which might be com- 
pensated in damages, and therefore that no 
injunction could be granted. Attorn^- 
General v. HaUOty xvi. 569 

[The Court afterwards held this not to be an 
information of intnuion into lands, and that a plea 
denying title was good. 1£xg1l.211.] 



INNKEEPER. 

1 . An innkeeper cannot detain the person 
of his guest, or take off his clothes, in order 
to secure payment of his bill. Sunbolf v. 
Al/ordy iu. 248 

Duty to provide Accommodation to Guest,] 
2. Although a traveller is entitled to rea- 
sonable accommodation in an inn, he b not 
entitled to select a particular apartment, or 
to insist on occupying a bedroom for the 
purpose of sitting up all nieht, so lonff as 
the innkeeper is willing and offers to nir- 
nish him with a proper room for that pur- 
pose. FdlY.Kntghty viii. 269 

[QiMer«, per IjOTa Abmger^ whether a tender, 
or dispensation of tender, ought not to be averred 
in an action or indictment against an innkeeper ? 
Rex V. Jones, 7 Car. & P. 213, commented upon; 
and see sapra, Carribb, I, I.] 



INQUIRY (WRIT OF). 
See ExcBPnoNB (Bill of),1. 

. INQUISITION. 

See Coroner. — Ikclosurb Act, II. — Rail 
WAT, 1, 11, — Scire Facias, 1, 4. 



INSANITY. 
See Lunacy. 



INSOLVENT AND INSOLVENCY. 
See Assignment. — Bankrupt. — Bills of 
Exchange, IV, 11. — Costs (Security 
for), 1, 2. — Judgment, 13. — Judgment 

AS IN CASE of nonsuit. III, 7. — LIMITA- 
TIONS, I, 3. — ^Prisoner. — Stoppage in 
Transitu. 



I. Rights of Assignees. 
II. Discharge of Insolvent. 
III. Other Points. 
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I. Rights of Assionbes. 

Date of Assu/nei^s T^le—Evidenee,'] — 1. 
The assignee of an insolyent debtor, on his 
acceptance of the appointment, has vested 
in him all the estate of the insolvent, from 
the date of the vesting order, and in trover 
bv such assignee, for a conversion of part 
of the insolvent's estate before his appoint- 
ment, and, in the time of the provisional 
assignee, a copy of the adjudication of the 
prisoner's dischaive, certified pursuant to 
the Stat. 1 & 2 Vict. c. 110, s. 105, shew- 
in^ the date of the vesting order, is good 
evidence of the plaintiff's title ; but the 
order of appointment of the assignee is not 
evidence of the time from which his title 
accrues^ but only of the appointment itself. 
Ycrie v. Brawny x. 78 

2. Assignees of a bankrupt, or an insol- 
vent debtor, take only such property as he 
was equitably as well as legally entitled to 
at the time of the bankruptcy or assign- 
ment. Therefore, if A. agree to assign to 
B. certain specific goods by way of secu- 
rity for money advanced by B. for the 
purchase of them, and afterwards, in pur- 
suance of such agreement, actually as- 
sini them ; although the assignment it- 
self be under such circumstances as would 
have rendered it void, under the Insolvent 
Debfbrs Act, and A. subsequently takes 
the benefit of that act, his assignees are not 
entitled to such goods. Se^nts, if the agree- 
ment related to such goods as A. might 
have at the time of the execution of the as- 
signment, their corpus not being ascertained 
at the time of the agreement. Mogff v. 
Bakery iii. 196 

Arhitraiion.'] — 3. SmbUy an assignee may 
bind himself by arbitration, although he 
may be responsible to the creditors K)r re- 
ferring without authority. Suteliffe v. 
Brookcy xiv. 868 

Recovering Vduntary Ptgtment.'j — 4. 
Where a trader, being in insolvent circum- 
stances, makes a vomntary payment to a 
creditor, contemplating at the time either 
the taking the benefit of the Insolvent Act, 
or his bemg made a bankrupt ; if he after- 
wards petition for relief under the Insol- 
vent Act, the assignees under the insol- 
vency may recover back the money so paid ; 
so, if he afterwards become bankrupt, the 
assignees in bankruptcy may recover it 
back. Offden y.Stoncy xi.494 

Aseiffnees.'] — 6. The assignee of an in- 
solvent debtor represents the creditors for 
aU purposes ; and if any fraud exbts in a 
transaction to which the insolvent was a 
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party, e.g. a deed fraudulent, under 13 Eliz. 
c. 5, the assignee may take advantage of it. 
JDoe d. Qrimshy v. Bally xi. 581, 533 

Assignments are Void if made vnth Intent 
tion to petUionJ^ — 6. The 32nd section of 
the Insolvent Debtors Act, 7 Geo. 4, c. 57} 
does not apply only to sudi assignments 
and transfers as are made within three 
months before the commencement of the 
imprisonment, or during the continuance of 
sudi imprisonment, but extends to assign- 
ments made at any time, even a year, pre- 
vious to the imprisonment, if made with 
the view or intention of petitioning the 
Court for the insolvent's discharge. Beeie 
y. Smithy ii. 191 

Vohmiary Assignment.'] — 7. The defend- 
ant, the proprietor of a stage-coach, de- 
livered to A., who horsed the coach one 
stage, five horses, to be used upon the coach. 
Three of them died, and A. bought three 
others in their place. After using these 
five for some months, A. became insolvent, 
and went to prison, and was subsequently 
discharged under the Insolvent Act. On the 
day he went to prison, he sent an order 
under which the nve horses were delivered 
to the defendant, who refused to give them 
up to the assignee. The five were worth 
100/., and any two of them were worth 30/. 
In trover by the assignee for the three 
horses which A. had bought, the defendant 
set up in one plea an agreement, under 
which he claimed to retain the five horses 
delivered by him to A., as a security for 
their price, alleging that 22/. of the price 
was still unpaid :—Heldy (Parkey B., dubi- 
tante), that as to the three norses bought by 
A., there was no evidence to shew that he 
transferred the property in them to the de- 
fendant. Heldy (by ail the Court), that 
even if the property was transferred, there 
was sufficient prim£ facie evidence that the 
transfer was voluntary, within the 7 Geo. 4. 
c. 57, s. 32. Bolton v.Shermany ii. 395 

8. Where a person in insolvent circum- 
stances, being pressed by particular cre- 
ditors, employed an attorney to endeavour 
to effect an arrangement with all his cre- 
ditors ; but that failing, the attorney ad- 
vised that his goods should be sold by auc- 
tion, and that he should go through the In- 
solvent Debtors Court, in order that his 
effects might be rateabiy divided amongst 
his creditors ; and the goods were sold ac- 
cordingly, and the proceeds were, with the 
insolvent's assent, paid over by the anc» 
tioneer to the attorney, who (aner making 
several payments to and on account of the 
insolvent) retained against the assignees 
the whole amount of his bill for the bust- 
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ness done for the insolyent : — Hddj that 
this was not a voluntary transferor deliveiy 
of that sum by the insolvent to the attor- 
ney, within the 7 Geo. 4, c. 57y s. 82, there 
beine no proof that it was intended that he 
should hold the proceeds for his own be- 
nefit, or for the benefit of any particular 
creditors, or otherwise than as agent for 
the insolvent. Wainwright v. CUmmt^ 

iv. d86 
[Per Lord Abinger, C. B., it was not a spon* 
taneoas act, (393) — Ver Parke, B., it was spon- 
taneous, but not for the benefit of a particular 
creditor or creditors, (397) . Semble, the defence 
was open on the general issue — Per Parke^ B., 
396.] 

9. B., being in insolvent circumstances, 
and having several executions in his house, 
to satisfy which all his j^ods must have 
been sold, at the suggestion of one of the 
execution creditors, assigned to him all his 
efi^ts, in trust for the general benefit of 
his creditors who should come in and sign 
the deed. The deed recited, that B. *' had 
proposed " to execute such assignment. The 
assignee paid the sheriff's officer the amount 
of the executions, and he withdrew from 

Sossession. Several of the execution ere- 
itors signed the deed within three months 
after the assignment ; B. went to prison, 
and subsequently was discharged under the 
Insolvent Act : — HMy that the assignment 
was not voluntary, within the meaning of 
7 Geo. 4, c. 67, s. 32. Kfdght v. Ferfftu- 
9on, V. 380 

[That an assignment for the benefit of all cre- 
ditors would be void, see Jaekson v. TAonq^Mim, 
2 Q. B. 887.] 

Demand without actual Pressure renders 
Assignment Valid.'] — 10. Where a convey- 
ance or transfer of goods is made by a party 
in insolvent circumstances to a creditor, in 
pursuance of a bon& fide demand by the 
creditor, it is not voluntary, within the 
meaning of the 7 Geo. 4, c. 57, s. 32. It is 
not necessary, in order to support it, that 
there should have been pressure on the 
part of the creditor, or an apprehension on 
the ^art of the insolvent, that by not mak- 
ing It he should be in a worse condition. 
Jliogg V. Bakery iv. 348 



II. DiSCHAROB OF INSOLVENT. 

Remanded Insolvent is not within 1 <^ 2 
Vict, e, 110, *. 3.]— 1. By the 85th section 
of the 1 & 2 Vict. c. 110, the case of a re- 
manded insolvent is taken entirely out of 
the operation of the act, and therefore a 
writ of detainer may be lodged against him 
as heretofore ; and no writ of summons need 
be sued out, nor any application made to a 
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judge under the 3rd section. Turner v. 
Darnell^ v. 28 

Re-arrest </, after RemandJ]—2. Where 
a defendant has been conditionally dis- 
chaiged under the Insolvent Debtors Act, 
1 & 2yict. c. 110, s. 84, and is ag^n ar- 
rested under a writ of capias, issued pur- 
suant to the 85th section of the same act, 
it is not necessary that a judge's order 
should have been taken out for the defend- 
ant's arrest, under the drd section of the 
act. Bilton v. dappertan^ ix, 473 

Remand under 7*8 Vict, c.95.]— 3. A 
prisoner, who had been in custody for a 
period of more than twelve months, in Au- 
gust, 1844, petitioned the Court of Bank- 
ruptcy, under 7 & 8 Vict. c. 96, and was 
dischaiged by the commissioner, with an 
interim order for his protection from pro- 
cess until the 27th September, on which 
day he attended the Court upon his first 
examination. Upon that examination the 
commissioner refused the final order, and 
remanded the defendant to his former cus- 
tody, on the ground that he was not en- 
titled to the benefit of the act, as he had 
recently petitioned the Insolvent Debtors 
Court, and all his estate was vested in the 
provisional assignee of that Court : — Held^ 
that the commissioner had aright to remand, 
though on a ground not specified in the 24th 
section of the 7 & 8 Vict. c. 96, such right 
being incident to his jurisdiction to grant 
the interim order. The 28th section gives the 
commissioner power, '* if no day be named 
for making the final order, or if the consi- 
deration of such final order be adjourned 
sine die, or such final order be refused," to 
make an order to protect the petitioner firom 
arrest or detention, to take effect after the 
time to be named in such order ; and then 
provides, ** that no debtor shall be impri- 
soned on any process for more than twelve 
calendar months for any debt contracted 
before filine his petition, in case the final 
order shall be refused or eiiall not be made, 
or in case the protecting order shall not be 
renewed." Heldy that; this proviso is not 
a general proviso, that every one who has 
lain in prison for debt for twelve months 
shall be discharged, but a proviso engrafted 
on the discretionary power given to the 
commissioner in the previous part of the 
section, and limits the imprisonment to a 

Seriod of twelve months afier the final op- 
er is refused, or indefinitely postponed, or 
the interim order is not renewed. And this 
applies to all cases in which the defendant 
is entitled to the benefit of the interim or- 
der. QwgrCj whether, when the defendant 
in this case has lain in prison twelve months 
from the 27th September, 1844, he will be 
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entitled to his discharge under that proyiso? 
Ex parts Parii$igton^ xiii. 679 

[Aee. 6 Q. B. 649.] 

Diichargefrom Arrett precludes anjf sub" 
sequent Ft. Fa.'}-^-^* Where one of seyeral 
defendants, having heen arrested on a ca« 
sa.y has heen discharged nnder the Insol- 
vent Debtors Act, his goods cannot be af- 
terwards seized under a fi. fa. issued against 
him and the other defendants. Rt^fnes v. 
JoneSf IX. 104 

Bffeot of Dismissal of Petition after Ae* 
Hon brought.] — 6, In an action of debt for 
goods sold, money lent, &c., the defendant 
pleaded, that, after the accruing of the cause 
of action, and before the commencement 
of the suit, the plaintiff had petitioned the 
Court for the Relief of Insolvent Debtors, 
under 1 & 2 Vict. c. 110, and that, by virtue 
of an order of that Court, all his rights and 
property had, before the commencement of 
the suit, become vested in the provisional 
assignee. Replication, that after the vest« 
log order was made, the plaintiif's petition 
was dismissed by the said Court, ana he was 
dischaiged from custody without taking the 
benefit of the act : — tieldy that the replica- 
tion was bad, inasmuch as the dismissal of 
the petition must be taken to have been 
since the action was commenced, and could 
not give any title to sue, when none existed 
at the time the action was brought. Yor* 
ston v. Fether^ xiv. 851 

^eet of Discharge — Insolvent Ddtors 
Act {Ireland)^ — 0. An action of trespass 
cannot be maintained against a creditor, 
who, without malice, sues out a writ of 
ca. sa. upon a judgment regularly obtain- 
ed by him against his debtor, after the 
debtor's discharge, under the Irish Insol- 
vent Debtors Act, 3 & 4 Vict. c. 107. The 
81 st and 82nd sections of that statute do not 
render the writ absolutely illegal and void, 
ab initio, but only give the debtor a reme- 
dy, by application to the Court, or a judge, 
for his discharge out of custody. Eteart v. 
Jonesy xiv, 774 

7* An action of trespass is not maintain- 
able against the plaintiff in an action, or his 
attorney, for suing out an execution arid 
causing the defendant to be arrested under 
it, the defendant having at the time an 
order for protection from arrest under the 
Bankrupt Act, 5 & 6 Vict. c. 116, s. 4, of 
which the plaintiff had no notice. Years- 
ley V. Heane, xiv. 322 

Discharge ofDdi — Notice to Creditor^ — 
8. To an action of indebitatus assumpsit 
in 100/., for goods sold and delivered, &o., 
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the defendant pleaded his discharge from 
the cause of action under the Insolvent Act ; 
to which the plaintiff replied, that although 
he, the plaintiff, was named and inserted by 
the defendant in hb schedule, yet he hsid 
not any notice of the filing of the petition 
or of the time appointed for the nearing 
upon it : — Held^ on demurrer, that the re- 
plication was bad, as it did not allege that 
the plaintiff was a creditor to the amount 
of 6/., so as to be entitled to notice, under 
the 42nd section of the 7 Geo. 4, c. 67. 
Troup V. Boffly iii. 615 

[The snfficiency of the notice is qaestion for 
the Insolvent Court— Per Parker B., 622.] 

Discharge is Limited to Debt speeified."] — 
9. Under the Insolvent Debtors Act, 1 & 
2 Vict. c. 110, 8. 76, the prisoner is dis- 
charged only as to the particular debts and 
sums of money mentioned in his echedule 
to be due from him to the creditors named 
therein, and not generally as to all his 
debts then due to such creditors. Leonard 
V. Baker, xv. 202 

iDavis V. Lhydf 2 Jar. 349, is not correct.] 

Efect of Mistake in Schedule.^— 10. The 
'defendant, an insolvent debtor, inserted the 
plaintiff as a creditor in his schedule, but 
oy mistake, and without fraud, stated the 
debt to be SL, whereas in fact it was 71* :— 
Held, (per Parke, B.), that inasmuch as 
the creditor was thereby deprived of the 
benefit of the notice to be given to credi- 
tors for 61., and upwards, under the 7lst 
section of the Insolvent Debtors Act, 1 & 
2 Vict. c. 110, this was not a case within 
the protection of the 93rd section, and the 
defendant's discharge under the act was no 
bar to an action for this debt. Holies v. 
Blore, xiv. 387 

[See, in Maile v. Bays, 2 Dowl. &L., Q. B., 
964, a defence of diicharge at to debt of 19/. 
3s. 2d., held not proved by proof of insertioD of 
debt of 6/. 10«., no evidence being given to iden- 
tify the debts.] 

Discharge from Liability on Negotiable 
Instrument.^ — 11. An insolvent debtor, 
who inserts in his schedule the name of the 
holder of a bill of exchange on which he 
is liable, or gives such other description of 
it as satisfies the stat. 7 Geo. 4^ c. 67, 
s. 46, is discharged as to all the parties to 
the bill (although they are not named in 
the schedule), and also as to the original 
debt for which it was a security. BoydeU 
V. Champneys, ii. 433 

Description of Bill in Schedule."] — 12. 
The discnarge of an insolvent debtor from 
a debt, in respect of which he has accepted 
a bill of exchange, is no discharge as to the 
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bill in the hands of a third penon, unless 
the holder's name be inserted in the sche- 
dule, or it be stated therein that he is un- 
known, pursuant to the stat. 1 & 2 Vict. 
c. llOy 8. 75. I^i y. BeverU^y xi. 845 

Remedy upon Covenant to Indemnify ^ not- 
withstanding Omission from Sckedvie,'] — 
18. A declaration in covenant stated, that 
the plaintifF having mortgaged certain land 
of which he was possessed, to secure the 
payment of 100/. and interest, sold the 
same to the defendant, subject to the mort- 
gage, and to the payment of the 100/. and 
mterest ; that the defendant covenanted to 
pay the same, and to keep the plaintifF 
naxmless and indemnified from tne pay- 
ment thereof, and all costs occasionea by 
the non-payment thereof. Breach, that 
the defendant had not paid the 100/. and 
interest to the mortgagee. Plea, that be- 
fore the plaintiff was cidled upon to pa^ 
the 100/. and interest, the plaintiff peti- 
tioned the Insolvent Court for his dis- 
charge, and did not insert the said 100/. in 
his schedule, and that his liability to pay 
the mortgagee arose solely in consequence 
of his wrongful omission to insert the debt 
in his schedule. A verdict having been* 
found for the defendant on that plea: — 
Hddj that the plea was bad, and tnat the 
plaintiff was entitled to judgment non 
obstante veredicto. Allard v. Kimberl^, 

xii. 410 

J>ebts not Barred by Insolvewy,'] — 14. 
Where A. purchased of B. his business of 
an attorney, the purchase-money to be paid 
by two instalments, and the conveyance 
contained a proviso giving A. the power, 
within a limited time, either of completing 
the purchase or giving B. notice of his 
abandonment of the contr^t, in which 
case B. was to repay 50/. of the purchase- 
money x—Hdd^ that B.'s discharge under 
the Insolvent Debtors Act, before the ex- 
piration of the time limited for giving such 
notice, was no answer to an action to re- 
cover back the 50/. after such notice given, 
for that it was not a contingency capable 
of valuation at the time of the insolvency. 
Brown r. Fleetwood^ v. 19 

[So, covenants to repay annual premiams, if 
paid by another party, are not diacluurged by in- 
solvency. Bennett v. Burton, 12 Ad. & EU. 
657.] 

Plea of 2>i9cAar^e.]— 15. A plea of the 

flaintiff's discharge under the Insolvent 
^ )ebtoi8 Act ought to aver that the vest- 
ing order was made before the commence- 
ment of the suit. But such a plea need 
not allege that the petition was not dis- 
missed, or that the vesting order is still in 
force, nor that the petition was filed and 
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the vesting order made after the stat. 1 & 
2 Vict. c. 1 10, came into operation. Tucker 
V. Webster^ x. 371 



Under 5 i3^ 6 Viet. 1. 116.]— 16. The de- 
fendant pleaded, that, in pursuance of the 
stat. 5 & 6 Vict, c 116, she presented her 
petition to the Leeds District Court of 
jSankruptcy, in which district she had re- 
sided for twelve calendar months previ- 
ously, prajdng to be protected against all 
process asainst her person and property, 
and that sne might have such further re- 
lief as by the said statute was provided, 
and as the said Court should think fit ; and 
such proceedings were thereupon had, that 
afterwards, to wit, on &c., an order was 
made by M. B., Es^, the commissioner of 
bankrupts for the Leeds district, for the 
protection of the person of the defendant 
from all process against her person and 
property, and for the vesting of her estate 
and efi«cts in C. F., the official assignee 
named by the said commissioner ; where* 
by, and by force of the premises and of the 
said statute, the defendant was then dis- 
charged of and firom the premises and 
causes of action in the declaration men- 
tioned, and the said order and discharge 
still remained in full force: — HM^ that 
this was not a good plea under the 10th 
section of the act, because it did not strictiy 
foUow the words of that section; nor 
under the 4th section, because it did not 
shew all the requisites of that section to 
have been complied with. Leaf v. Rd^ 
Sony xiii. 651 

[For other instances of insnffident pleas, see 
T^ler V. Shinton, 8 Q. B. 610 ; Gilionv. Deare, 
2 C. B. 309. Fleas held good. Cook v. Henson, 
1 C. B. 908; NieoUv. OrgiU, 12 Jnr., Q.B., 
34 ; Sayer v. Ihfaur, 12 Jar. 35 ; 17 L. J., 
Q. B., 50 ; PlaiellY. Betnll, 17 L. J., Ex., 273 ; 
12 Jur. 565, where Toomer v. Gingell, 4 Dowl. 
& L., C. P., 182, is commented upon.] 



III. Othbb Points. 



lUegality of New SeetinHes.']'-'!. Where 
an insolvent debtor was remanded for six 
months at the suit of G., and, during his 
imprisonment. A., the attorney of G., 
meed with him that he should be dis- 
cnarged on givine A. a bill of exchange for 
a part of G/s debts, and an I U for A.'s 
bill of costs in the action, which he gave, 
and was liberated accordingly : — Heldy that 
the insolvent could not be sued, either on a 
bill of exchange, or on the I U. Ash- 
ley V. Killici, v. 509 

[If part of the consideration wis a new debt, 
pro tanto the bill would be good. Shearman v. 
Thon^fson, 11 Ad. & Ell. 1027. But ^iMsre as 
to a bond. lb. 1032.] 



KSPECnON. 



INSURANCE. 



an insolTenty bciw airesled, after hia dia- 
charge^ for a new debt, agmd, on A.*s be- 
coming his bul, to give him a bond ibr 
90(ML, m which amount was indndcd a debt 
of SOiLy which had been inaerted in the in- 
adlTcnt'a schedule: — HeUy that the in- 
aolTsnt was not oititled to be discharged 
ont of custody, haTing been taken in exe- 
cntion in an action by A. npon the bond, 
in which he had sofiered judgmrat to go by 
defindU I>mmMr,KmeUy Tii. 143 

Prvcf of PeiUiom.^ -^ 3. An attorney 
who, in compliance with a mle of the 
Conrt of Bankrapicy, has altered an in- 
aolrenf s petition for protection under the 
Stat. 6 & 6 Vict. c. 116, is not an attesting 
witnem, such as to render it necessary that 
he shoidd be called to prove the petition. 
B<^ V. Bidweily xiii. 73 

[L e. Where tbe fiKt of the presentment of 
the petition is the only matter to be proved. To 
prove the contents of the petition, the witness 
most be called. Streeier v. BmiUit^ 17 L, J., 
C. P., 140.] 



INSPECTION. 

See Admission op Documents. 

0/ Lease by Lessor,'] — 1. Where a lease is 
executed by both the lessor and lessee, and 
the lessee assigns it by way of mortgage, the 
lessor, having no counterpart, is entitled, 
on an ejectment brought for a forfeiture, 
to compel the mortgagee to allow an in- 
spection and give a copy of the lease. Doe 
a, Morris v. Koe, i. 207 

• 
Of Bill tf ExehafigeJ] — 2. Where an ac- 
tion on certain bills of exchange was 
brought against a defendant, who pleaded 
that he was liable, if at all, as a surety 
only: — Heldj that he was not entitled to the 
insi>ection of a deed in the plaintiff's pos- 
session^ by which it was suggested time nad 
been given to the principal debtor, but to 
which deed the surety was no party. 
Smith V. WitOer, iii. 309 

Ship's Documents.'] — 3. In an action by 
a ship-owner against the owners of goods for 
their proportion of a general average loss, 
the Court refused to make an order for the 
defendants to inspect and take copies ''of the 
protest, the account of expenses incurred 
which constituted the sums sought to be 
made the subject of general average, and 
other usual documents in which the general 
average was claimed." Twizell v. AUe/L, 

V.337 



n^fusevl a rule for the defendant to in$|^ecl 
letten written by the plaintiff to miu« 
which he alleged contain^ra a release of his 
promise, and which« after the bnNiking off 
the connexion, the defendant had returned 
to her, upon an understanding; that all the 
letters of both should be mutually i^turneti, 
which she had not complied with on her 
part- Goodlijfr. /V/.Vr, xiv. 4 

IBarrf y. ^MraaJcr, TMd's Pr. 592. is not 
uMiect. See o, a* J 

Cf Siihsaribers* A^rssmfmi emJ Parfia- 
maUary D^tdJ]—^. In an action by an al- 
lottee of railway shares against a member 
of the provisional committee, to rect>ver 
back his deposits, the Court ordered that 
the plaintiff should have an inspection and 
copy of the subscribers* agreement and par- 
liamentary contract, which both the plain- 
tiff and defendant had signed, and which 
were in the hands of the solicitors of the 
company ; the plaintifTs affidavit stating 
that an inspection of them was necessary 
to him for tne purpose of framing hia case, 
and the defendant not shewing that thev 
were not within his power or control. 
Steadman v. Arden^ xv. 687 



INSURANCE. 
See BsQiN (Rioirr to), 3, 4. 



Of Letters Refused,]--^, In an action for 
breach of promise of marriage, the Court 
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I. LlFB. 

II. Ship. 



I. Life. 

See Ai>MiNi8TiiATioN. — Composition 
Debd, 6. 

Interest.]^!. Qucsre^ whether a party 
may insure his life for the benefit of an- 
other who provides the funds to pay the pre- 
miums, and intends to take the benefit of 
the policy ? Wainioright v. Blandy i. 32 

False Representation avoids Policy,] — 2. 
A suppression or false representation of 
facts, material to be known oy the insurers, 
vitiates a policy of insurance, although it 
was in answer to a parol inquiry ; and the 
policy is by the articles of the insurance of- 
fice to be void on false answers being given to 
certain written inquiries. Therefore, when 
a party going to insure her life for two 
years, gave false answers to verbal in- 
quiries whether she had effected similar 
insurances at other offices : — Held^ that the 
policy was thereby avoided. Wainwright 
V. Bland, i. 32 
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JFalse Answers byAgefUJ] — 3. In an action 
onjpolicv of insurance effected by the plain- 
tiff on the life of his wife, the declaration 
averred that the plaintiff had made state- 
ments (inter alia) that the wife was not 
afflicted with any disorder which tended to 
shorten life, and that she had led and con- 
tinued to lead a temperate life. The defend- 
ant pleaded, that before the making of the 
policy, and on divers times after tmit day, 
the wife had been and was afflicted with 
certain disorders, maladies, or diseases, to 
wit, delirium tremens and erysipelatous 
inflammation of the legs, all whiehtM plain- 
Hf' be/ore and ai the time of ths mcJnng of 
the policy weU knew. It appeared that at 
the time the policv was effected, the wife 
had been examined at the insurance office, 
and answered several Questions put to her, 
but did not apprise tne company of her 
having been affected with those complaints. 
The jury found that the plaintiff had not 
any knowledge of her having had these dis- 
orders : — Heldy that upon the issue raised 
on these pleadings, the wife not being the 
general agent of the husband to efl^ect the 
policy, but only sent to answer particular 
questions, her knowledge was not in this 
respect the knowledge of the husband. 
Huckman v. Femiey iii. 505 

Onus of Proof is upon the Insured— Con- 
eealment of Facts.']-^4, Assumpsit on a po- 
licy of assurance on life, one of the terms 
of which was, that it should be void, if any 
thing stated by the assured, in a declaration 
or statement given by him to the directors 
of the insurance companv before the exe- 
cution of the policy, snould be untrue. In 
this declaration the assured stated, that 
*^ he was at that time in good health, and 
not afflicted with any disorder, nor addicted 
to any habit tending to shorten life ; that 
he had not at any time been afflicted with 
insanity, rupture, gout, fits, apoplexy, pal- 
sy, dropsy, dysentery, scrofula, or any af- 
fection of the liver ; that he had not had 
any spitting of blood, consumptive symp- 
toms, asthma, cough, or other affection of 
the lungs ; and that one T. W. was at the 
time his usual medical attendant." The 
declaration in the cause averred the truth 
of thb declaration and statement of the as- 
sured. The defendant pleaded pleas, re- 
spectively alleging, (1 — 5), that the said 
declaration and statement of the assured 
was untrue in this : that at the time of 
making it he had spitting of blood, con- 
sumptive symptoms, an affection of the 
lungs, an affection of the liver, and a cough 
of an inflammatory and dangerous nature ; 
sixthly, that at that time he was affected 
with a disorder tending to shorten life; 
seventhly, that he was not at that time in 
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eood health ; and, eighthly, that he had 
falsely averred therein that T. W. was his 
usual medical attendant. Issues were joined 
on these pleas: — Held, that the plaintiff was 
entitled to begin at the trial, the issue on 
the seventh plea (and, semble, on the other 
pleas also) being upon him. The defendant 
proved, at the trial, that, about four years 
before the policy was effected, the assured 
had spit blood, and had subsequently exhi- 
bited other symptoms nsual in consumptive 
subjects; and that he died of consumption 
three years after the date of the policv. 
The judge, in summing up, read over the 
several issues to the jury, and in the course 
of it stated to them that it was for them to 
say whether, at the time of his making the 
statement set forth in the declaration, the 
assured had had such a spitting of blood, 
and such affection of the lungs, and inflam- 
matory cough, as would have a tendency to 
diorten his life : — Heldy that this was a 
misdirection ; for, that, although the mere 
feet of the assured having spit blood would 
not vitiate the policy, the assured was bound 
to have stated that fact to the insurance 
company, in order that they might make 
inquiry whether it was the result of the 
disease called ** spitting of blood.*' Oeaeh 
V. IngdU^ xiv. 95 

[^eesupnii Begin (Right to), 1.] 

Debiting Agent not equivalent to PaymmtA 
— 5. Upon a policy of assurance on the life of 
A., the premium became due on the 15th 
of March, but was not paid until the 12th 
of April, when the country asent of the 
insurance company, through wnoip the in- 
surance had been effected, gave a receipt for 
the amount of the premium. The instruc- 
tions given by the company to the agent 
were, that the premium on every life policy 
must be received within fifteen days from 
the time of its becoming due ; if not paid 
within that time, that he was to give im- 
mediate notice to the office of that fact ; and, 
in the event of his omitting to do so, that 
his account would be debited for the amount 
after the fifteen days had expired. No no- 
tice was given to the company of the non- 
payment of the premium within the fifteen 
days. It was, therefora, entered in their 
books as paid on the 15th of March, and 
the agent was debited for the amount: — 
Heldy first, that the mere debiting the agent 
with the premium could not be considered 
as a payment to the company by the as- 
sured ; secondly, that, as the agent bad no 
authority to contract for the company, the 
fact of his receiving the money after the 
expiration of fifteen days, and the entry in 
the company's books debiting him with the 
amount, were no evidence of a new agree- 
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ment between the eompanj and the as- 
sured. Aeqf y. Femie^ yii. 151 
[Notice of aasignment to the agent, with gene- 
ral anthority, ia notice to the company, ao aa to 
prerent the policy from being within the order 
and dispenaation of the bankrupt. Gale ▼. 
Lewu, 11 Jar. 730; 16 L. J., Q. B., 119.] 



II. Ship. 

See General Issue, 1, 18, 19. — Seybril 

Counts, 4. 

Iiuurable Interest of Pawnee of Chods^ 
— 1. Where the consignee of goods pledges 
the bill of lading with another person as a 
security for advances made by him, and 
upon an a^^reement that the consignee shall 
effect an insurance on the goods for the 
benefit of the pledgee, and deposits the po- 
licy with him, the pledgee may sue on the 
$o&cy in his own name. Sutherland y. 
Va«, xii. 16 

Efect of Assignment of Interest^ — 2. A 
person who assigns away his interest in a 
ship or goods, after effecting a policy of in- 
surance upon them, and before the loss> 
cannot sue upon the policy, except as a 
trustee for the assignee, in a case where the 
policy is handed over to him upon the 
assignment, or there is an agreement that 
it shall be kept alive for his benefit. 
Powles y. ImieSf xi. 10 

Period of acquiring Interest — Pleas 
amounting to General Issue,']— Q. Declara- 
tion on a policy of insurance stated that the 
plaintiff caused a policy to be effected, pur- 
porting thereby and containing therein, 
that B. & Co., as well in their own names 
as in that of all other parties interested, 
made assurance with the defendants for 
2000^. on goods, (declared to be 9^ bales 
of cotton), lost or not losty at and from 
Bombay to London ; and that in considera- 
tion thereof, and that the plaintiff paid the 
defendants the premium, and agreed to 
observe the terms and conditions of the 
policy, the defendants promised him that 
they would become assurers to the plain- 
tiff of the said sum of 2000/. The declara- 
tion then averred that the goods were 
shipped on the voyage ; that the plaintiff 
was^ during the voVage, to wit, on &c., in- 
terested in the goods to the amount insured ; 
that the assurance was made for the use 
and benefit and on the account of the plain- 
tiff ; that the ship sailed and met with tem- 
pestuous weather, whereby the goods were 
wetted and damaged, and rendered of no use 
or value to the plaintiff : — Held^ that a plea 
to this declaration, that the goods were so 
damaged before the plaintiff acquired any 
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interest therein, was bad on general de- 
murrer. A party may make an insurance 
on goods lost or not lost, though he have ac- 
quired his interest in them after a partial 
loss, unless he bought them with a Know- 
ledge of the damage. A plea to the above 
declaration, that uie policy was not caused 
to be made by or on behalf of the plain- 
tiff, was held bad on special demurrer, as 
amounting to non-assumpsit. So also was 
a plea, ihsX the plaintiff did not pay the 
premium, nor promise the defendants to 
observe the terms and conditions of the 
policy. Sutherland v. PraU^ xi. 296 

No Insurable Interest ^ if the (Jontract can- 
not be enforced.'] — 4. Messrs. H. & Co., being 
the owners of two ships, called the Antelope 
and the Maria, trading to the coast of Africa, 
and which were then expected to arrive at 
Liverpool with cargoes of palm oil, agreed 
verbally to sell to the plaintifis 200 tons of 
oil ; 100 tons to arrive bv the Antelope, 
and 100 by the Maria. The Antelope did 
afterwards arrive with 100 tons of oil on 
board, which were delivered by H. & Co. 
to the plaintifis. The Maria, having 50 
tons of palm oil on board, was lost by peril 
of the sea. The plaintiff having insured 
the oil on board the Maria, together with 
the expected profits thereon — Held, that 
they had no insurable interest, as the con- 
tract they had entered into with H. & Co., 
being verbal only, was incapable of being 
enforced. StocJtdale v. Duntopy vi. 224 

Return of Premiums on Over- Insurance,"] 
— 5. An insurance was effected on the 12th 
of April on a cargo of cotton then at sea, by 
five several policies, at the rate of 50 
guineas per cent. ; and on the 13th, news 
of the vessel's safety having arrived, a fur- 
ther insurance was bon&fide effected by six 
different policies, at ten and five gaineas per 
cent. The latter insurance, added to the 
former, exceeded in amount the value of the 
subiect-niatter insured, but the former of 
itself did not : — Held^ that the assured were 
entitled to a return of premium on the 
amount of over-insurance, to which the 
underwriters who subscribed the policies of 
the 13th of April were to contribute, rate- 
ably, in proportion to the sums insured by 
them respectively (the amount of over-in- 
surance to be ascertained by taking into ac- 
count all the policies) ; but that no return 
of premium was to be made in respect of 
the policies effected on the 12th. Fisk v. 
ManermoHy viii. 165 

Communicaticn of Material Facts.] — 6. 
A policy of insurance on a ship ciedled 
the King George, at and from Malaga to 
London, warranted to sail on. the 10th of 
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October, was effected on the drd of Novem- 
ber following. The insurer communicated 
to the underwriters that the King Greoige 
and another vessel, called the Fruiter, 
both sailed from Malaga on the 10th Octo- 
ber, and the underwriters knew that the 
Fruiter had arrived at London some days 
before ; but the insurer knew also, that the 
captain of the Fruiter had seen the King 
Georgeoff Oporto on the 21st' October, when 
they had parted company by reason of a 
gale coming on ; and this fact he did not 
communicate to the underwriters. The 
King George was lost in a storm at the 
entrance of the Channel on the 26th Octo- 
ber. In an action on the policy, the jury 
having found for the plaintiiF, and that the 
feet not communicated was not a material 
one, the Court granted anew trial. Wegt' 
bury v. Aberdein, ii. 267 

Proof o/Non-eommunicaticn of Material 
FaetsJ] — 7, To an action on a policy of in- 
surance effected upon a ship, the defend- 
ant (the underwriter) pleaded, that, at the 
time of making the policy, the plaintiff 
wrongfiillv and improperly concealed from 
the defendant certam &cts and information, 
which the plaintiff before then knew and 
had received, to wit, that, long before the 
time of effecting the said policy, the captain 
of the said ship, at Seville, in Spain, had 
drawn a certain bill for the disbursements 
of the said ship, concluding with a verifi- 
cation. Replication de injuria. At the 
trial, the defendant proved the fact of the 
drawing of the bill by the captain, which 
the jury found to be material, and that 
it was known to the plaintiff when the 
policy was effected: — Held, (dubitante 
jPollock, C. B,)y that the defendant ought 
to have given some evidence of the non- 
communication to him of the fact, in sup- 
port of his plea. Elkiny.Ja/Mouy xiii.656 

Principle (u to Seaworthiness,'] — 8. If 
the vessel, crew, and equipments be origi- 
nally sufficient, the assured has done all 
that he is required to do ; for the rule is 
established, that there is no implied war- 
ranty on the part of the assured for the 
continuance of the seaworthiness of the 
vessel, or for the performance of their duty 
by the master and crew during the whole 
course of the voyage. Sadler v. Dixon, 

v. 415 ; viii. 899 

Non-compliance with Rules of Society,'] — ^9. 
The rules of an insurance association pro- 
vided, that, should any vessel entering the 
association proceed on an American voyage, 
her insurance should cease. Another rule 
was, that the managing underwriters should 
survey each ship insured, in hull and mate- 
rials, once a year, without distinction, and 
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order such stores and repain as they might 
deem necessary, which stores must be got, 
and repairs done, on due notice being given, 
otherwise the ship should not be insured. 
The policies were all to be time policies for 
one year: — Held, that the effect of not 
complying with an order of the managing 
underwriters was, that the ship must be 
considered unseaworthv, and the policy of 
insurance which had before been effected 
on her void. Stewart r. Wilson, xii. 11 

Liability for Negligence not Barratrous^ 
— 10. To a declaration on a time policy 
for six months, stating a loss by perils of 
the sea, the defendant pleaded, tmit though 
the vessel was lost by perils of the sea^ yet 
such loss was occasioned whoUy by the 
wrongful n^ligence and improper conduct 
(the same not being barratrous) of the 
masters and mariners of the ship, by wil- 
fully, wrongfuUy, negligently, and impro- 
perly (but not barratrousiy ) throwing over- 
board so much of the ballast, that the vessel 
became unseaworthy, and was lost by perils 
of the sea, which otherwise she would have 
encountered and overcome. The juiy 
having at the trial found a verdict for the 
defendant, tlfe underwriter, on this issue : 
— Held, in error, ^affirming the judgment of 
the Court of Excnequer), that tne plea was 
bad, and that the underwriters were liable 
for the consequence of the wilful, but not 
barratrous, act of the master and crew, in 
rendering the vessel unseaworthy before the 
end of tne voyage, by throwing overboard 
a part of the ballast. Sadler v. Dixon, 

viii. 895 

Effect of Admission of Seaworthiness 
— Smement of Loss.] — 11. In assumpsit 
against the underwriters of a policy of in- 
surance for a total loss, the declaration 
stated, that the defendants agreed that the 
ship should be considered, and was thereby 
allowed to be, seaworthy, in her hull and 
materials, for the voyage ; the insured de- 
claring, that, to the best of their belief, and 
according to their knowledge and informa- 
tion, the ship, at the time of the insurance, 
was, in all respects, seaworthy for the voy- 
age. It then alleged the effecting of the 
policy, and that the vessel, during her voy- 
age, by stormy and tempestuous weather, 
and by the force and violence of the winds 
and waves, became leaky, strained, riven, 
and damaged, insomuch that, by means 
thereof, it became necessary, for ner pre- 
servation, for her to sail to the nearest port 
of safety, to wit, the harbour of G. ; that, 
on her arrival at Gambia, she was unfit to 
prosecute her voyage without being re- 
paired and refitted ; that she was found to 
be unseaworthy, and unfit to prosecute her 
voyage, unless great repairs were done upon 
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her ; that sach repairs coald not be done at 
G. ; that it was not possible to obtain any 
repairs sufficient to enable her to proceed 
on her voyage, or to proceed to any other 

Sort to be repaired ; that it became expe- 
lent and necessary to abandon the voyage 
and to sell the ship ; and that the ship was 
sold, by means of which said premises the 
voyage was not performed, and the vessel 
was wholly lost to the plaintiff: — Heldy 
that, whether the loss of the vessel was 
occasioned by unseaworthiness, or by pe- 
rils of the sea, the defendants were bound 
by their admission, and could not dispute 
the seaworthiness. HeJd^ also, on motion 
in arrest of judgment, that it sufficiently 
appeared that the loss of the vessel was oc- 
casioned by the perils insured against. Par- 
fitt V. Thmpsm^ xiii. 892 

Totid Loss,"] — 12. An insurance was 
effected on wheat shipped in bulk, and 
valued at 1600/., warranted free from ave- 
rage, except general, or the ship were strand- 
ed. On the voyage, the ship met with tem- 
pestuous weather, and made considerable 
water; and, In pumping it out, wheat to the 
value of about 75/. was pumped out with 
the water and lost: — Hetdj that the plain- 
tiff could not recover as for a total loss of 
the part so lost. Hills v. London Assur- 
ance Corporation, v. 569 

[Where it is an insarance upon the bulk, un- 
less the lots exceed a certain yalne upon the par- 
ticular article, there is no averageloaat and there 
cannot in such case be any total loss of a portion 
of the cargo— Per Abin§ier, Lord, lb. 576.] 

Constructive Total Zom.]— 13. Where a 
ship, insured against the perils of the sea, was 
injured by the negligentloadinff of her cargo 
by the natives on the coast of Africa, and 
in consequence shortly afterwards became 
leaky, ana, being pronounced unseaworthy, 
was run ashore, in order to prevent her 
from sinking, and to save the cargo: — Held, 
that the insurers were liable for a construc- 
tive total loss, the immediate cause of the 
loss being the perils of the sea, although the 
cause of the unseaworthiness was the negli- 
gence in the loading. Redman v. Wilson, 

xiv. 476 

[A loss is considered total where a prudent 
owner, if uninsured, would not have repaired. 
Irving y. Manning, 1 House of Lords' Gas. 287.] 

Deviation.^ — 14. Assumpsit on a policy 
of insurance on the goods of a vessel called 
the Clipper, at and from Liverpool to any 
port or ports, place or places of loading and 
trade on the coast of Africa and African 
islands, during; her stay and trade on the 
said coast and islands, and from thence to her 
port or ports of dischaiginff in the United 
Kingdom, with leave to call at all ports and 
places, both backwards and forwards, and 
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forwards and backwards, without being 
deemed any deviation ; with liberty for the 
said ship on that voyage to proceed, and sail 
to and stay at any ports or places what- 
ever ; and with leave to load, unload, &c., 
goods, wheresoever she might proceed to, 
with any ships, boats, &c., in loading and 
unloading included; particularly witli li- 
berty to tranship on board any vessel or 
craft in the same employ, with an agree- 
ment that the vessel might be employed or 
used as a tender to any other vessel or ship 
in the same employ. The vessel arrived at 
Benin, in Africa, and stayed there thirteen 
months, during which time she was em- 
ployed in conveying eoods from a vessel in 
the same employ, at the mouth of the river, 
to Camaroones, and putting them on board 
another vessel also in the same employ, but, 
on her return with a homeward cargo, was 
lost: — Heldy that the learned judge who 
tried the cause was right in tellinjg the jury,, 
that the voyage to the Camaroones was a 
deviation, and that it was not an acting 
as a tender within the meaning of the 
policy. Heldy also, that it was a proper 
Question for the jury, whether her stay at 
Benin was unreasonable or no ; and they 
having found in the affirmative, that it was 
warranted by the evidence. Hamilton v. 
Skeddon, iii. 49 

15. Insurance on ship, at and from Liver- 
pool, to ports and places in China and Ma- 
nilla, alTor any, during the ship's stay there 
for any purposes, and from tnence to her 
port or ports of caUing and discharge in the 
United Kingdom, with liberty to call and 
stay at all or any ports or places on either side 
of and at the Cape of Grood Hope. The ship 
sailed frt>m Liverpool direct, to a port in 
China, having on board a cargo for that port 
and Manilla ; from thence she proceeded to 
Manilla, and there discharged the remainder 
of her outward cargo. At Manilla, the cap- 
tain took on board, on freight, 230 chests of 
opium for Tongkoo, another port in China, 
(not being thereby a tenth part laden), and 
sailed for Tongkoo, there to seek a freight 
for the United Kingdom, and on her voy- 
Bge thither was lost by perils of the seas. 
Tongkoo is quite out of the direct course 
from Manilla to the United Kingdom :-- 
Held, that the words "from thence," in 
the policy, meant not "from Manilla" 
only, but "from ports or places in China 
and Manilla, all or any ;'' and that the 
sailing from Manilla to Tongkoo, for the 
purpose of seeking a homeward cargo, was 
not a deviation. Ashley v. Pratt, xvi. 471 

[Affirmed in Error, 1 Ezch. 257.] 

Evidence of Custom €U to Settling Accounts 
by taking Credits as Payments,"] — 16. In an 
action on a policy of insurance on ship, 
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effected by D. & Co., brokers^ in London, 
as agents tor the plaintiffis, who were mer- 
chants in Liverpool, the defendant plead- 
ed, that, after the loss had accrued, D. Sc 
Co., by and with the authority and assent 
of the plaintiffs, settled and adjasted with 
the defendant the amount of the loss, 
according to the usage and custom of 
merchants in that behuf, at 97/. per cent., 
of which the plaintifiB had notice, and as- 
sented and acquiesced in the said adjust- 
ment ; that D. Sc Co., at the time of the 
payment and satis&ction of the loss^ as 
after mentioned, were indebted to the de- 
fendant in an amount exceeding the said 
sum of 97/* ; and thereupon the defendant, by 
and with the privity, knowledge, and con- 
sent of the plaintiffe, paid and satisfied the 
said sum of 97/., by giving credit to D. & 
Co. for that amount, in their account with 
him ; and the defendant then whoUy di»- 
charged D. & Co. from all claims in respect 
of that sum, in his said account with them ; 
which payment and satis&ction D. & Co. 
had full authority from the plaintifis to 
accept from the defendant on their behalf, 
as and for payment and satisfaction by the 
defendant ; and the plaintiffs then ac- 
cepted such settlement and payment, in 
full satisfaction and discharge of the cause 
of action as to the said sum of 97/. It ap- 
peared in evidence, that the plaintiffs had 
for several years effected insurances in 
London, through D. & Co., and had had 
general and insurance accounts current 
with them. The policy in question was 
effected in September, 1836. The loss ap- 
peared on Lloyd's books in May, 1836. 
D. & Co. were then indebted to the defend- 
ant to the amount of 217/. on their un- 
derwriting account of the previous year. 
In June, 1836, they a^ed this account with 
the defendant, and paid him 100/., leaving the 
remainder on the account to meet the loss in 
question. In September, it was adjusted by 
the defendant and all the other underwriters, 
except two, at 97/. per cent. A memoran- 
dum was written on the policy, stating the 
loss to be payable in one month ; and the de- 
fendant's subscription was struck through, 
and the loss was then passed into the ac- 
count between D. & Co. and the defendant. 
In November, the loss being then about to 
be adjusted by the other two underwriters, 
D. & Co. advised the plaintiffs thereof, 
and the plaintiffs drew bills on them for 
the amount of the loss. On the 19th of 
November, D. & Co. inclosed them a credit 
note of the settlement of the whole loss, 
and carried the amount of it to the credit 
of their insurance account with the plain- 
tiffs, of which they sent them an extract ; 
and they debited the plaintiffs with pre- 
miums to the end of September, leaving a 
2M 



balance due to the plaintifis, which they 
tninsferred to the credit of the general ac- 
count At the foot of the credit-note waa 
written, ** Above is the credit-note of the 
loss per Yrow Elizabeth, 1166/. 3f. lOi., 
but without our prejudice imtil in caah 
from the underwriters." The usage at 
Lloyd's was proved, by several inrarance 
broKers, to be to settle loflses, as between 
the broker and the underwriter, in the 
manner above stated ; and some of them 
stated, that the usage was well known in 
Liverpool : — Held, that there was sufficient 
evidence of a custom, between the brokers 
and underwriters, to make settlements in 
accounts by taking credits as payments, 
and of such a settlement having been made 
in the present case ; and also of the plain- 
tiffs having authorised the brokers to make 
such settlement, as in substance to prove 
the plea^ and to discharge the underwriters. 
ffeidy also, that the memorandum at the 
foot of the credit-note did not necessarily 
import, that the brokers were to receive 
payment in cash from the underwriters. 
t^ewart v. Aherdieriy iv. 211 

ITodd V. Reid, 4 B. & Aid. 210. is incor- 
rectly reported—Per Parke, B. lb. 224.] 

Efect of Lloyd's Shipping Li^ in Evi* 
denceJ] — 17. The shipping list at Lloyd's, 
stating the time of a vessel's sailing, is 
prim& facie evidence against an under- 
writer as to what it contains, as the under- 
writer must be presumed to have a know- 
ledge of its contents, from having access to 
it in the course of his business ; but where 
the insurer, in a letter written for the pur- 
pose of effecting the insurance, made a raise 
statement and concealment as to the time 
of the vessel's sailing, and the underwriter, 
relying upon that representation, did not 
in fact look at the list, but acted upon the 
representation in making the insurance : — 
ffeldy that the underwriter was not bound 
by the contents of the list, so as to render 
the misrepresentation and concealment, by 
which he was misled, immaterial, and that 
it was tlie duty of the judge to have point- 
ed out to the jury that misrepresentation 
and concealment. Mackintosh v. MarshdH^ 

xi. 116 

18. Where, in assumpsit for premiums 
of insurance, monies paid, and money due 
on an account stated, the defendant, beine 
under terms of pleading issuably, pleaded 
as a set-off, that the plaintiffs were indebted 
to him in the sum of 1500/., for a total loss 
on a policy of insurance, for freight ; and 
the plaintiff signed interlocutory judg- 
ment, on the ground that the plea was not 
issuable ; the Court set aside the judgment 
without costs, in order that the question as 
to the sufficiency of the plea might ba 
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argued on demurrer. Semble, that unliqui- 
dated loflses on a policy of insurance cannot 
be made the subject of set-off? TTtanuon v« 
Bedmanf xi. 487 

Consolidation ofAcHonsupon Insurances^ 
— 19. Where two actions were brought by 
the same plaintiffs against different defend- 
ants on different policies of insurance on the 
same ship, the Court refused to consolidate 
them, at the instance of the defendants, 
without the consent of the plaintifis. McGre- 
gor v. Horsfally iii. 320 

[See HoUvngsworih y. Broderiek, 4 Ad. & 
Ell. 646.] 

Several Pleas,'] — 20. Two counts on the 
same policy of insurance, one alleging a loss 
by perils of the sea, and the otner a loss 
by Darratiy, cannot be pleaded toeeiher. 
Bfyth T. shepherd^ ix. 763 



INTEREST. 

See Attorney, IV, 9.— Covenant, V, 4. — 
Estoppel, 3. — Particulars of Demand^ 
II, 14. 

IndebiUUus CoufU is G^ood.] — 1. The 
common indebitatus count for interest is 
good ; and where a writ of error assigned 
for cause, that no promise could be implied 
by law, from the forbearance of money at 
the defendant's request: — Heldy that the 
error assigned was frivolous ; and the 
Court, on motion, allowed execution to go, 
notwithstanding the writ of error. iVor- 
denstromy.PiUy xiii. 723 

On Sale of Goods for j5i«.]— 2. Where 
goods are sold and delivered, to be paid for 
b^ a bill at a certain date, if the bill be not 
given, interest on the price, from the time 
when the bill would have become due, may 
be recovered as part of the estimated value 
of the ffoods, on the common count for 
goods sold and delivered. Farr v. Ward^ 

iii. 26 

When Recoverable as Part of Damages,'] 
— 3. In January, 1837» a carriage was sola 
and delivered by the plaintiff to the defend- 
ant. In April following, the defendant 
wrote to the plaintiff as follows : — *' The 
document you have sent me appears to be 
in the nature of a bill, and, being payable 
to your order, is good in the market — just 
what I wished to avoid. The document I 
have wished to give you was simply my 
promissory note, payable to yourseL^" &c. : 
— Heldy that this was some evidence to go 
to the jury of an agreement to pay for the 
goods by a bill or note, and therefore that 
the jury might give interest on the price as 
part of the damages. Davis v. Smyth^ 

viii. 309 



UjHm Guaraniee of BilL"] — 4. A partjr 
who guarantees the due payment of a bill 
of exchange by the acceptor is liable for 
interest upon it, if it be not paid when due. 
Ackerman v. Ehrensperger^ xvi. 99 

On Judgment.'] — 5. Interest runs on a 
judgment-debt, under the stat. 1 & 2 Vict, 
c. 110, s. VJy from the time of the entry of 
the incipitur, and not merely from the 
final completion of the judgment, after the 
taxation of costs. Newton v. Grand Junc- 
tion Railway Company ^ xvi. 139 

[Ace, Fisher v. Budding, 9Dowl., P. C. 872, 
3 Scott, N. R. 516. In Pierce v. Derry, 4 Q. B. 
635, it was held, that, unless costs are waived, 
entry of judgment is not final until costs have 
been taxed.] 

Upon Judgment on Writ of Error I\ — 6. 
Where judgment is given m a court of 
error for the defendant in error, the Court 
is hmndy under 3 & 4 Will. 4,;c. 42, s. 30, 
to allow interest for the time that execu- 
tion has been delayed by the writ of error. 
Such interest will be calculated at 4 per 
cent. Leity v. Langridge^ iv. 337 



INTERPLEADER. 
See Attorney, II, 6. — Execution, II, 13. 



I. Generally. 
II. Practice. 

I. Generally. 

Order of Judge must shew Consent of the 
Parties,'] — 1. Certain goods having been 
seized by the sheriff, under an execution 
against S., a third party claimed to be en- 
titled to them ; whereupon the sheriff ob- 
tained a rule under the Interpleader Act, 
and brought the plaintiff and the claimant 
before a judge at chambers, who decided 
that the goods belonged to the claimant, 
and ordered the sheriff to deliver up posses- 
sion of them to him, and that the plaintiff 
should ^ay the costs of the claimant and 
the sheriff. The order was not stated, on 
the face of it, to have been made by con- 
sent, but was, in fact, so made. The plain- 
tiff accordingly paid the costs, pursuant to 
the order, and the sheriff ^ve up possession 
of the goods; but the plaintiff, liaving db- 
covered that there was other property in the 
debtor's possession which dia not belong to 
the claimant, ruled the sheriff to return 
the writ ; and on his returning nulla bona, 
brought an action against him for a false 
return : — Held^ first, that the judge had no 
authority under the Interpleader Act to 
make such an order, without consent. Se- 
condly, that although the order was bad on 
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that groimd, aa an order under the Inter- 
pleader Act, still it was binding and con- 
clusive npon the parties as an award be- 
tween them, the parties havingy by their 
conduct, agreed to submit the matter to the 
decision of the judge. Harrisom v. Wriffkij 

xiii. 816 

7%e game TTting mmH be Claimed.]— 2. The 
Interpleader Act, 1 & 2 Will. 4, c. 68, s. 1, 
docs not apply in &Tour of a party who is 
sued, by a person from whom he has bought 
goods, for the price, and also bv third par- 
ties for the Talue of the goo<u in trover. 
Slan^ T. Sidney^ ziv. 800 

EjmlMe CMm.]— 3. The sheriff, having 
taken in execution goods which the de- 
fendant, who was one of the administrators 
of an intestate person, had become possessed 
of, under a sale, from his co-administrators, 
was served with a notice from another par- 
ty, that he and others were also entitled to 
shares in the goods^ as next of kin to the 
intestate ; and that, upon a bill filed by 
them in the Court of Clumcer^, the defend- 
ant had been restrained by injunction firom 
selling, mortgaging, or disposiuff of the 
goods, and that thev should hold the she- 
riff answerable for all loss and damages oc- 
casioned by the seizure : — Held^ that this 
was not such a claim as entitled the sheriff 
to apply for relief under the Interpleader 
Act. QuoprCf whether the Ck>urt will ^nnt 
such relief in any case where the dami is 
of a merely equitable nature? Roach v. 
Wright, viiL 155 

4. SemiUy that a party is entitled to the 
protection of the Interpleader Act, though 
the adverse claim be of an equitable as well 
as a legal nature. Pminey v. Tring, v. 425 

(This case was not cited in Boaeh v. Wrighi. ' 
Bat see yctPaUnom, J., in Si%rgt$M v. Oaiide, 
1 DowL P. C. 505. Thaieqiiitable claims are not 
within the act, see LamgUm v. Horiom^ 3 Beav. 
464, and Firowi v. Hegwood, 2 DowL, N. S., 
801.] 



'or Exeemiiom OredUor noi relieved 
from w ron g f u l Ad.'] — 5. Where, upon a rule 
obtained under tlie Interpleader Act, the 
execution creditor did not appear, and it was 
doubtful whether the sheriff, who had acted 
under his express direction, had not mb- 
conducted himself subsequent to the seizure, 
the Court made an order that the execution 
creditor should be barred agunst the clam- 
ant, and the goods restored to the latter ; 
the claimant to be at liberty to bring an ac- 
tion against the sheriff for mtsconduct, pro- I 
Tided it should turn out that he had been 
guilty of any ; and also, if there had been 
any misconduct in the execution creditor 
in giving directions to the sheriff, to bring an 
action against him. Lewii v. Jones, iL 203 ; 
256 ' 



Noi to rdUwe from Per$otud LUAitt^J] 
—6. A party cannot obtain relief under the 
Interpleader Act, 1 & 2 Will. 4^ c 58,s. 1, 
where he has incurred a personal liability 
to either of the contending parties. SembUy 
a foreigner residing abroad cannot be com- 
pelled to come in under the Interpleader 
Act. Patomi v. Campbell^ xii. 277 

[Aee, CrttwtUg v. TTkomiom, 2 MyL & K« 1, 
cited by Parke, B., 278.] 

7. The defendant, having purchased cattle 
from the plaintiff, accepted a bill in pay- 
ment, with a blank for the name of the 
drawer, and remitted it by post to the 
plaintiff. The bill subsequently came into 
the hands of B. and S. for a valuable con- 
sideration. The plaintiff, denying that he 
had ever authorised payment by an acoq>t- 
ance, or that he had ever received the bill 
or indorsed it, brought an action against 
the defendant for the price of the cattle. 
B. and S. also threatened to commence an 
action against him on the bill : — Held, that 
the defendant was not entitled to relief 
under the first section of the Interpleader 
Act. Farr v. Ward, ii. 844 

8. The sheriff is not entitled to relief 
under the Interpleader Act, where, having 

gone to the premises of the defendant to take 
b goods under a fi. &., he has withdrawn 
without seizing them, on notice of an ad- 
verse claim, and has not the goods in hb 
poasesrion when he applies to the Court. 
Holton V. GwUrip, iiL 145 



Noi where actual Contract entered inioS^ 
9. The defendant, having bought a riclc of 
hay from the plaintiff (who was the execu- 
tor de son tort of M. S.), before payment of 
the price received a notice ftotn a third 
party, stating that he was the administra- 
tor of M. S., and demanding payment of 
the sum for which it had be^ sold. The 
defendant being subsequently sued by the 
plaintiff for the price of the hay — Held, 
that he was not entitled to relief under the 
Interpleader Act, 1 & 2 Will. 4, c 58, s. 1. 
James v. Pritchard, vii. 216 

10. Where work b done under a contract, 
and an action b brought for the amount of 
it by one party, but another claims to be 
entitled to be paid for it, and gives notice 
thereof to the defendant, semble, that such 
a case b not within the Interpleader Act, 
1 &2 Will. 4,c.58, s. 1 ; and it bthefiiult 
of the defendant, who made the contract, 
that he does not know with whom he con- 
tracted. 7\tmer v. The Ma^for amd Cor- 
poration of Kendal, xiii. 171 

[The 8 & 9 Vict. c. 109, b not compulsory, 
and a feipied issae under the interpleader Act 
may stiU be adopted. i^tranTv. J3ai#cAer,2C. B 
858.] 



INTERPLEADER. 

II. Practice. 

Time for Sher^to Apply. ^-l. The sheriflF 
must apply to the Courty under the Inter- 
pleader Acty in the term next after the 
claim IB made, and soon enough to enable 
the other parties to show cause in that 
term. If he does not, either the rule will 
be dischai^ed, or he must pav the costs of 
both the other parties. BeaU y. (hert<my 

u. 534 

[See Mutttm y. Yfnmg, 4 C. B.371.] 

Claim by ExeaOion Creditor,'] — 2. It is 
not necessary for an execution creditor, ap- 
pearing on a motion under the Interpleader 
Act, to produce an affidayit. Angus y. 
Wootton, iii, 310 

[But a claimant miut: Powell y. Lock, 3 Ad. 
& £11. 315.] 

Costs of SherijfJ]--3. If, upon an inter- 
pleader rule obtained by the sheriif, the 
claimant does not appear, and is therefore 
barred, the sheriff is not entitled to costs 
against the claimant. Jones y. LewiSy 

yiu. 264 



Jurisdiction as to CostsJ] — 4. The assig- 
nees of a bankrupt, to whom certain goods 
were consigned, haying set up a claim to 
the goods in the hands of the defendants, 
the carriers, the defendants applied to a 
judge under the first section of the Inter- 
pleader Act, and obtained an order, that, 
unless cause were shown to the contrary on 
a day named, the assignees should be barred 
their claim, and pay the defendants* costs. 
The assignees attended on the day named, 
and objected to the payment of the costs by 
them, and the order wasdischarged. Seyeral 
summonses were subsequently seryed, call- 
ing on the plaintiffs (the yendors) and the 
assignees to state the nature and particu- 
lars of their respectiye claims. The assig- 
nees did not attend on any of these sum- 
monses : — ffeldy that the judfi;e had no ju- 
risdiction under the act to order the assig- 
nees to pay costs. Oraxsebrook y. Pickfardy 

X.279 
iAee. Lambert y. Cooper, 5 Dowl. P. C. 547.] 

Costs must be decided by Judge at Cham- 
bersJ] — 5, Where an application for an in- 
terpleader rule is made to judffe at chambers, 
pursuant to the stat. 1 & 2 Vict. c. 45, s. 2, 
a judge at chambers only, and not the 
Court, has authority as to the costs of the 
proceedings. Burgh y. Schofleld, ix. 478 

[S0| an application for payment of money out 
of court must be to the same jadge : Marks v. 
Ridffway, 1 Exch. 8.] 

6. A judge's order, imposing costs in the 
matter of an interpleader oraer heanl at 
yoL. xyi. 



IRREGULARITY. 

chambers, may be reyiewed by the Court. 
Teggin y. Langford, x. 556 

Order for Costs may be enforced under 1 
Sf 2 Vict, e, 110,*. is!]— 7. A party entitled 
to costs, under an interpleader order, is not 
bound to take out execution under the In- 
terpleader Act, 1 & 2 Will. 4, c. 58, s. 7, 
but may make the order a rule of court, 
and take out execution under 1 & 2 Vict. 
c. 110. s. 18. Cati y. Bartlett» ix. 840 

Power of Court to review Decision,'] — 8. 
Where a judge at chambers disposes sum- 
marily of an interpleader order, by consent 
of the parties, under the 1 & 2 Will. 4, 
c. 58, and 1 & 2 Vict, c. 45, s. 2, the Court 
has no jurisdiction to reyiew his decision. 
Shortrtdge y. Young, xii. 5 

tSttxying Proceedinas against Sheriff,] — 9. 
A judge's order, made under the 6th section 
of the Interpleader Act, directed that the 
goods should be sold by the sheriff, and the 
monies paid into court, to abide the eyent 
of an issue to be tried between the claimant 
and the execution creditor. The issue was 
tried, and a yerdict found for the claimant, 
who thereupon brought an action of tres- 
pass against the sheriff, for breaking and 
entering his dwelling-house, and seietng his 
goodsy ond converting them to his own use. 
The Court made absolute a rule for striking 
out so much of the declaration as chargea 
the seizure and conyersion of the goods. 
And, semble, (per Alderson, B., and Rolfe, 
B.), the proceedings ought, in such a case, 
to be stayed altogether. AbboU y.Bich- 
ards, xy. 194 



INTRUSION. 

Sse Intormation of Intrusion. 

IRELAND. 

Ireland is still a place beyond the seas, 
within 4 Anne, c. 16, s. 19, notwithstand- 
ing the Act of Union, and the 3 & 4 Will. 
4, c. 42, 8. 7. Lane y. Bennett, i, 70 

[Ace, Battersby y. Kirk, 2 Bing. N. C. 584, 
npon the oonatmction of the Bristol Dock Act.] 



IRREGULARITY. 

See AFFiDAyiT to Hold to Bail, 10. — 
CooNoyrr, 4. — Judgment, 1. — ^WAiysR. 
— Writ op Trial, II. 

Assignees,] — 1. Assignees of a bankrupt 
may apply to set aside proceedings against 

4f 



ISSUABLE PLEAS. 



JOINT-STOCK COMPANY. 



the bankrupt, for irregularity. WMer v. 
Hutching J viii. 319 

[But that case is no authority at to the time 
within which such application is to be made : see 
Weedon ▼. Garcia, 2 DowL, N. S., 64, 69. 
Compare Amadio ▼. Showellf 1 B. C. R. 305. 
The bankrupt might also apply without the assig- 
nees : Shepherd ▼. Thornton, ix. 110.] 

Appearance.'^ — 2. The omission to enter 
an appearance is only an irregularity, and 
may, therefore, be waived. Hawkins v. 
HasseU, xii. 776 

Accounting for Delay,'] — 3. Where ap- 
plication is made to set aside proceeding 
for irregularity after eight days, but withm 
the eight davs a similar application had been 
unsuccessfully made to a judge at cham- 
bers, the Court cannot take notice of such 
application at chfumbers, unless it be shown 
on affidavit, even though the judge, being 
in Court, certifies the fact. Ooren v. Tute, 

vii. 142 

[Or, by the rule being drawn up on reading the 
summons at chambers : Sugars v. Concanen, 
v. 30. But where the order was refused, and no 
delay has to be accounted for, it need not be 
noticed : Thomas v. Evans, ix. 829.] 



ISSUABLE PLEAS. 
See BiLi£ AND Notes, IV. 11. 

Definition,'] — 1. An issuable plea is that 
whicn puts the merits of the cause, either 
on the facts or the law, in issue ; which 
will decide the action. A plea ma^ ulti- 
mately turn out to be bad, but it is not, 
therefore, non-issuable ; for, if it were, a 
plea could not be issuable unless it were 
also a good one — Per Cur, Steele v. Harer, 

xiv. 139 

[See also Humphreys v. Waldegrave {Earl 
of), vi. 623 ; Maekay v. Wood, vii. 421 ; Uoyd 
V. Blackburn, ix. 363 ; Thomson v. Redman, 
zi. 487 ; Bousfield v. Edge, 1 Exch. 89.] 

2. A judge's order, allowing several pleas, 
only does away with the objection to dou- 
ble pleading, and decides nothing as to 
whether they are issuable or not — Per 
Parke, B. Humphreys v. Waldegrave, 
(Earl of), VI. 623 

3. The common order for 'Hime to plead, 
pleading issuably,'' applies to the plea only ; 
and, therefore, the defendant may demur 
specially to the replication. Woodman v. 
Goble, iii. 304 

[Ace. Belts V. Applegarlh, 4 Bing. 267, and 
Barker ▼. Gleadow, bDovh P.O. 134. So, by 
amending declaration, the plaintiff waives the 
defendant's undertaking to plead issuably : Hutt 
▼. Giles, zi. 756.] 

Waiffer by Time to i2«p^.]— 4. Obtain- 
268 



ing time to reply is a waiver of an objec- 
tion that the plea is not an issuable one, 
the defendant having been under terms to 
plead issuably. Trott v. Smith, ix. 765 
[So, by service of an order for particulars of 
set-off : Scott v. Watson, 1 C. B. 826.] 

Signing Judgment.'] — 5. Any one of the 
pleas being non-issuable entitles the plain- 
tiff to sign judgment. Walton v. mascall, 

xiii. 72 

Informal Plea to the Whole Declaration.'] 
— 6. To a declaration in debt against execu- 
tors, containing a count of non-payment of 
money due on a covenant of the testator, with 
counts for money paid and on an account 
stated, the defendant, being under terms of 
pleading issuably, pleaded, first, that '* the 
writing in the declaration mentioned " was 
not the deed of the testator ; secondly, that 
^ the said writing in the declaration men- 
tioned " was executed for an immoral con- 
sideration: — Held, that these were not 
issuable pleas, being in form pleaded to the 
whole declaration, whereas they applied to 
the first count only. Parratt v. bhddard, 

ix.458 



ISSUE. 
See Writ op Trial, II. 



JOINT-STOCK COMPANY. 

See Abatement, II, 15. — Banking Com- 
pany. — Jury, 9. — Mining Company. — 
Partners. — Public Company. — Rail- 
way. — Scire Facias. 



I. Generally. 
II. Action and Pleadings. 



I. Generally. 

Subscription of Capital not essential to the 
Validity of the Covenants J] — 1. By the deed 
of settlement of a joint-stock company, 
made between the several parties whose 
names were or should be inserted in a sche- 
dule thereto, and who had executed, or 
should from time to time execute, the 
deed, (except the plaintiffs), of the one 
part, and the plaintifiis of the other; recit- 
ing that the several persons parties there* 
to had agreed to raise a capital of 50,000/., 
by a contribution, in shares of 500/. each, 
for the purposes therein mentioned, subject 
to the covenants thereinaf^ercontained ; and 
that every of the persons parties thereto 
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had contributed towards the said capital of 
60,000/. the sum of 126/. in respect of every 
share subscribed for or allotted to him; 
the parties mutually covenanted with each 
other, that the several persons parties there- 
to, and the several other persons who 
should become shareholders as thereinafter 
mentioned, should, while holding shares in 
the capital of the company, be and con- 
tinue, until dissolved under the provision 
thereinafter contained, a partnership or 
company, by the name of &c., for the ]^ur^ 
poses and upon the t«nns and conditions 
thereinafter expressed. Amon^ these were 
the following: — That the camtal of the 
company should consist of tne aforesaid 
sum of 60,000/., agreed to be raised in 
shares of 600/. each, with power to the di- 
rectors, with the concurrence of a general 
meeting, to augment or diminbh the capi- 
tal by the means therein mentioned ; that 
the directors should, at a meeting of their 
board, called at a certain time before the 
next and every subsequent general meet- 
ing, declare what, if any, dividend should 
be made among the shareholders, at such 
general meethig next following ; that not- 
withstanding instalments on the shares of 
the said capital of 60,000/., of 126/. per 
share, should have been paid or provided 
for, the remaining 376/. per share snould be 
payable by the holder to the directors, in 
such sums, not exceeding 126/. per share, at 
one payment, at such time &c., as the di- 
rectors at an extraordinary board &c. 
should appoint ; and that notwithstanding 
any person who had theretofore applied for 
any share in the capital of the company, 
or nad or might become a subscriber there- 
to, had refused or neglected, or should re- 
fuse or neglect, to pay his subscription or 
any part thereof, or should refuse or neglect 
to execute the deed, and notwithstanding 
the entire number of shares should not be 
subscribed for on or before the execution 
thereof, yet the deed and the provisions 
therein contained should be valid and effec- 
tual : — Held^ that although the entire capi- 
tal of 60,000/. had not been subscribed for, 
the parties who had executed the deed were 
liable to the payment of the calls made by 
the directors on the 876/. per share remain- 
ing unpaid. Hutt v. Gilesy xii. 492 

Registry of Share8»']—2, Case against the 
secretary of the Anti-Dry- Rot Company, 
for not making out and delivering to tne 
plaintiff a certificate in respect of each 
twenty shares purchased by him. The act 
6 Will. 4, c. xxvi, provides that the capital 
shall be 250,000/., and that the number of 
shares shall be limited to 10,000 ; and the 
16th section enacts, that the company shall 
keep a book, and cause to be entered there- 
269 



in the name and designation of every per- 
son subscribing for aliares in the under- 
taking, and of every person entitled to any 
shares therein, making a separate entry of 
each share in numerical order; and that, 
after the making of such entry, a certificate 
shall be made out in respect of every share, 
specifying the number of such share, and 
the name of the proprietor thereof, and such 
certificate shall be delivered to the proprie- 
tor upon demand. And the 20th section 
provides, that it shall be lawful for the pro- 
prietor of every shai'e to sell and transfer 
the same by writing duly stamped, which 
transfer shall be exhibitea to the company, 
or their secretary, to be filed and registered 
in the manner prescribed by the act. At 
the trial, the plamtiff produced in evidence 
twenty scrip certificates payable to bearer, 
signed by three of the directors, and coun- 
tersigned by one T., who had been secretary 
to the company. It appeared, that T. had 
fraudulently re-issued a number of the 
shares, and this having become known, the 
shares at the time the plaintiff purchased 
were at a low discount. Notices had been 
given by the company in the public papers 
of the fraud which had been practised, 
and the broker, who negotiated the sale of 
the shares to the plaintiff, knew of that 
fraud at the time. It appeared, that, at the 
time the scrip certificates were brought by 
the plaintiff to be registered, the whole 
number of the 10,000 shares had been al- 
ready entered in the register, pursuant to 
the act. It was thereupon obj ected, that the 
register being full, and the defendants hav- 
ing no power to add to the number of 
shares, tne action in this form would not 
lie ; and the learned jndge, being of that 
opinion, nonsuited the plaintiff: — HeUy 
that the nonsuit could not be supported, 
because the register mic^ht have been im- 
properly filled, in which case the company 
would be taking advantage of their own 
wrong. Semble^ that it was not sufficient 
for the plaintiff merely to produce scrip 
certificates payable to bearer, which he had 
reouired to be registered, but that he ought 
to have shewn his title to have those shares 
registered, and to have deduced a eood title 
from the original subscriber and his assig- 
nees. It was also objected at the trial, that 
the plaintiff was not the bon^ fide holder of 
these shares, inasmuch as he had purchased 
them after notice that many shares were 
fabricated by a person who was himself a 
director and secretary of the company for a 
time, and that it might be that the plaintiff 
had acquired his title through some of those 
false certificates, and it was proved that the 

Slaintiff had given a less price than the or- 
inary one ; but, semble, that that would not 
deprive him of the title he had by the trans- 

4f2 
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fer, unless it were shown that he was not 
the bon& fide owner. DaXjf y. Thom^wn^ 

X.309 

Period of FormationJ] — 3. The Leeds and 
Bradford Railway Company was incorpo- 
rated by act of Parliament before the Ist of 
November, 1844. After that day the com- 
pany resolved to undertake the formation 
of an extension line of railway from the 
Leeds and Bradford Railway, at Shipley, to 
Colne. A parliamentair contract was duly 
entered into accordingly, which recited, 
'' that it had been deemed expedient that a 
railway should be made by the Leeds and 
Bradford Railway Company from Shiplev 
to Colne» in extension of and unitine with 
the parliamentary line of the Leeds and 
Bradford Railway." An act of Parliament 
was accordingly obtained, intituled *^ An 
Act of Parliament to enable the Leeds and 
Bradford Railway Company to make a 
Branch from Shipley to Colne." The shares 
in this line were allotted and offered to the 
shareholders in the Leeds and Bradford 
line ; but there were, at the time of the 
passing of the act, shareholders in the ex- 
tension who were not shareholders in the 
Leeds and Bradford line \—Heldy that the 
shareholders of the Shipley and Colne Rail- 
way did not constitute a company, the for- 
mation of which was commenced after the 
1st day of November, 1844, within the 
meaning of the stat. 7 & 8 Vict. c. 110, s. 2. 
Shaw V. Holland^ xv. 186 

lAability of Directors personally,} — 4. By 
a deed, dated May 7th, 1839, a company 
was formed, callea the West Mining Asso- 
ciation, of which the defendants were direc- 
tors. The plaintiff, by an agreement, dated 
10th July, 1889, agreed to sell to this com- 
pany 1000 shares in the Pennance Mills 
Minine Company, to be paid for by the 
Bum of 1385/., and by the delivering to him 
of 200 scrip certificates of shares in the West 
Mining Association. The money was to be 
paid on August 1st, 1841. Immediately 
upon the execution of the agreement, 200 
scrip certificates were obtained by the plain- 
tiff's a^ent, and entered in the' register- 
book ot the West Mining Association, in 
the plaintiff's name. The defendants af- 
terwards gave the plaintiff the following 
promissory note, dated August 17th, 1839: 
— " We jointly promise to pay to J. F. (the 
plaintiff) 1385/., on August 1st, 1841, for 
value received in Pennance shares, pursu- 
ant to annexed contract." This note was 
signed by all the defendants in their indi- 
vidual names. The deed of settlement of 
the West Mining Company provided, that 
holders of scrip certificates should not be 
considered as qualified proprietors; and that 
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a certain proportion of the net profits of the 
year should be divided amongst the share* 
holders and scrip certificate holders, in pro- 

Portion to their several shares and interests, 
'he plaintiff had not paid any instalments, 
nor signed the deed of settlement, but con- 
tinued to be the holder of the scrip certifi- 
cates: — Heldf in an action brougnt upon 
the note, that a plea, that the defendants 
made the note as directors and on behalf of 
the mining copartnership, and that the 
plaintiff was a partner witn the defendants, 
was not supported by proof of the above 
facts. Fox v. Frith, x. 131 

Liaiility of Shareholders where the Pro^ 
speetus is not followed out,"] — 5. A project 
having been formed for the establishment 
of a company for the manufacturing of sugar 
from beet-root, a prospectus was issued 
stating the proposed capital to consist of 
10,000 shares at 25/. each. The directors 
began their works, and entered into con- 
tracts respecting them, and manufactured 
and sold some sugar ; but only a small por- 
tion of the proposed capital was raised, and 
only 1400 out of the 10,000 shares were 
taken : — Held, that a subscriber, who had 
taken shares and paid a deposit on them, 
was not liable upon such contracts of the 
directors, without proof that he knew and 
assented to their proceeding on the smaUer 
capital, or expressly authorised the making 
of the contract. Pitchford v. Davis, v. % 



II. Action and Plbadinos. 

Power to sue by Secretary."] — 1. A local 
act, 7 & 8 Greo. 4, c. xxiv, for enabling a 
company to sue and be sued in the name of 
their secretary, contained a clause, enacting 
that it should not be lawful for the com- 
pany to increase their capital, or extend 
their works, beyond 5000/.; otherwise so 
much of the privileges given by the act, as 
referred to the power of suin^ in the name 
of the secretary, should be void. By a sub- 
sequent act, enabling the company to raise 
a larger sum of money, the above clause 
was repealed; and the company were em- 
powered at a general meeting to direct that 
all their debts for the time being should be 
apportioned among the shareholders, and 
paid by them at such time and place, to 
such persons, and in such manner, as the 
general meeting should order; and the secre- 
tary was authorised to sue the shareholders 
for such sums or the part thereof remaining 
unpaid : — Held, that an action might be 
mamtained by the secretary against a share- 
holder for his proportion of aebts incurred 
by the company, in extending their works 
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and increasing their capital, before the pa 
ing of the hitter act of Parliament. Ileldy 
also, that the company might order pay- 
ment of such proportionate parts of the 
debts by instalments. Lawrtnoe t. Wynn^ 

Y.355 
[A breach of the dauM in the first act only 
sabjected the company to a forfeiture of the pri- 
tUc^ of aoing by the secretary. See lb. 362.] 

lUquisUes of Plea under 7 ^S Viet, e. 
110.] — 2. In an action of assumpsit for 
money had and received, the defendant 
pleaded, as to 94/. 2s. 6c?., parcel &c., that, 
after the passing of the 7 & 8 Vict. c. 110, 
and after the 1st NoT^mber, 1844, the de- 
fendant, as the broker and affent of the 
|>laintiff, sold, on account of the plain- 
tiff, fifteen scrip shares in a certain joint- 
stock company called the Boston, Newark, 
and Sheffield Railway Company, for 94/. 
2s. 6d.; the formation of which com- 
pany was commenced after 1st NoTember, 
1844, and which, at the time of such sale, 
was a joint-stock company within the pro- 
visions of the said act — ^that is to say, a 
partnership whereof the capital was agreed 
and intended to be divided into shares, 
&c., and not being a banking company, &c. 
[negativing the excepted cases mentioned 
in the enacting part of the 7 & 8 Vict. c. 
110, s. 2] ; and that the 94/. 2s. 6c/., parcel 
&c., was money received by the defendant 
as the proceeds of such sale : — Held bad, on 
demurrer, for not shewing that the com- 
pany was a railway company, the execu- 
tion of whose works could be carried into 
effect without the assistance of Parliament, 
and therefore not within the provision at 
the end of the 7 & 8 Vict. c. 110, s. 2, which 
is, in \ml effect, an exception. SemhUy 
that, if the sale had been illegal, the defend- 
ant, the broker who negotiated the sale and 
received the money, had not to set up the 
illegality of the transaction in answer to an 
action for money had and received, the pur- 
chaser not having insisted on such illegality. 
Bousfield V. IVUson, xvi. 185 

Espeeuium against Member of^ must be 
by Scire Facias.]— S. The stat. 4 & 6 Vict., 
c. Ixxxix, enables the ** Patent Rolling 
and Compressing Iron Company" to sue 
and be sued in the name of their secretary ; 
and enacts, that every judgment, &c., shall 
and may be lawfully executed against, and 
have the like efiect upon, the person and 
estate of every individual shareholder, as if 
he had been by name a party to the pro* 
ceedings: provided, that no execution 
against any person being or having ceased 
to be a sharenolder shallbe issued without 
leave first granted by the Court in which 
the judgment, &c., shall have been obtained, 
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upon a motion in open court, and after no- 
tice of such motion given to the person to 
be charged: — Heldj that such execution 
could not be issued against an individual 
shareholder merely on motion, but that 
there must also be a previous scire &cias. 
Held, also, that such execution might be 
had upon a judgment in an action brought 
against the secretary, for work done for the 
company, on his order, before the passing of 
the act. Clowes Y.BretteUy x. 506 

Declaration — Description of Public Offi^ 
oer.]— 4. In an action Drought in the name 
of tne public officer of a banking copart- 
nership company, established under 7 Geo. 
4, c. 46, it is not necessary to allege in the 
declaration, that the plaintiff is a member 
of the company, that he is resident in Eng- 
land, or that ne has been duly registered 
as required by the 4th section of that act ; 
it is sufficient to describe the plaintiff as 
one of the public officers of the company, 
duly appointed. j^'/20rv.t7oAfMOfi, vi. 570 

Non-liability of Person sued cu represent^ 
ing the Company,"] — 5. Under the powers 
given by certain acts of Parliament, a di- 
rector of the West Cork Mining Company 
was sued, and judgment recovered in an 
action, on a contract for work and labour, 
&c., done for the company : — Held, that the 
Court had no power to order execution to 
issue against him, the statutes in question 
not making such a director personally liable. 
Harrison v. Timmins, iv. 510 
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See Arrbst of Judombnt. — Capias, 1. — 
CooNovrr, 2.— Costs, VIII, 28.— Ebror. 
— Execution, II, 1. — Scire Facias. — 
Sheriff, I, 3. 

Without Appearance is Irregular.'] — 1. 
Judgment signed before an appearance en- 
tered is irregular, although the defendant 
has given a cognovit, in which he autho- 
rises the plaintiff^s attorney to appear for 
him, if necessary ; and the attorney, on the 
day after judgment signed, enters an ap- 
pearance nunc pro tunc. Watson v. Dore, 

11.886 

Signed without Entry of Appearance is an 
Irregularity.] — 2. Qutfre, where the defend- 
ant obtains a judge's order to stay the pro- 
ceedings in an action on payment of debt 
and costs in a certain time, in default 
whereof the plaintiff is to be at libei-ty to 
sign judgment and issue execution, and, no 
payment being made, the plaintiff signs 
judgment accordingly, and the defendant, 
by his attorney, attends the taxation of costs, 
whether such obtaining of the judge's order 
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and attendance before the Master do not 
amount to a waiver of an irregularity in 
signing the judgment without first enter- 
ing an appearance? A judgment so signed 
is irregular only, and the defendant must 
come to the Court to set it aside promptly^ 
after he knows of the irregularity; and the 
omission, in the bill of costs delivered to 
him, of any charge for entering an appear- 
ance, would be sufficient notice to hun of 
the irregularity* Hawkins v. Hasseli^ 

xii. 776 

Time far signing Judgment after Certi- 
ficate,] — 3. Wnere a verdict was taken, by 
consent, for the plaintiff, at Nisi Prius, sub- 
ject to the certificate of a barrister, to be 
given in the following Michaelmas Term, 
with power to enlarge the time for making 
it, and he enlarged the time till the follow- 
ing Easter Term, and in the month of March 
Save his certificate, directins; that the ver- 
ict should stand for a smaller amount : — 
Jleldy that final judgment might be signed 
immediately on the entry of the verdict 
upon the nostea, and that the plaintiff was 
not bound to wait until after the first four 
days of Easter Term, for the verdict roust 
be considered, for all purposes of form, as 
given at Nisi Frius, subject to the subse- 
quent alteration inpursuance of the agree- 
ment. Cromer v. Cnurt, xv. 310 
[See 1 M. & G. 978. n.] 

Rule o/E, 7., 7 Vict.^ as to Satis/action.] 
—4. It IS ordered, that for the future it 
shall not be necessary to have a warrant of 
attorney to acknowledge satisfaction of a 
judgment, or a judge's fiat thereon; but 
that it shall be requisite only to produce a 
satisfaction-piece, similar to that m use in 
the Court of Queen's Bench, except that, 
in all cases, such satisfaction-piece shall be 
signed by the plaintiff or plaintiffs, or their 
personal representatives; and such signa- 
ture or signatures shall be witnessed by a 
practising attorney of one of the courts at 
Westminster, expressly named by him or 
them, and attending at his or their request, 
to inform him or them of the nature and 
effect of such satisfaction-piece, before the 
same is signed ; and whicn attorney shall 
declare himself, in the attestation there- 
to, to be the attorney for the person or 
persons so signing the same, and state he is 
the witness as such attorney ; but any judge 
at chambers shall have power to make an 
order dispensing with such si^ature of the 
plaintiff or plaintifis, or their personal re- 
presentatives, under special circumstances, 
as he may think right ; and that, in cases 
where the satisfaction-piece is signed by the 
personal representative of a deceased plain- 
tiff, he shall prove his representative cha- 
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lacter, in such way as the Master may di- 
rect, xii. 868 

Construction of RuleJ^S, The "Order of 
the Judges," of 12th June, 1845, printed 
14 M. & W. 335, is not a rule of court, but 
a mere regulation for the suidance of the 
judges at chambers; and, therefore, where 
a judge's order for judgment had been ob- 
tained on a written consent, signed by a 
defendant, and attested by an attorney act- 
ing also for the plaintiff, the Court refused 
to set aside the order and judgment signed 
thereon. Dixon v. Sleddon, xv. 427 

Setting aside^ — 6. An affidavit in sup- 
port of a rule to set aside an interlocutory 
judgment must state, in express terms, that 
judgment has been signed ; and it was held 
not to be sufficient to state, that a rule to 
compute had been served on the defendant. 
Classy V. Drayton^ vi. 17 

Power of Judge to set aside — Form of 
PleaJ] — 7. In trespass for assault and false 
imprisonment, the defendant justified under 
a judgment and writ of ca. sa., issued at his 
suit against the plaintiff. Replication, that 
the jud^ent was not a judgment signed in 
any action, but under colour of a document 
purporting to be a warrant of attorney; 
that after the issuing of the ca. sa. a ju<^ 
ordered the judgment and writ to be set 
aside; that the order was afterwards, to 
wit, on &c., made a rule of court ; and that 
the judgment and writ were so set aside on 
the ground, that the warrant of attorney 
was never delivered as a complete autho- 
rity to do the acts therein specified, but as 
an escrow, to take effect in a certain event 
which never happened, and was to be kept 
by the plaintiff in his own possession till 
such event should happen; and that the 
defendant, by an improper and fraudulent 
contrivance, obtained and kept possession 
of it, against the plaintiff's will; that the 
judgment was signed under colour of the 
said document, and the ca. sa. issued there- 
on without the plaintiff's consent: — Held^ 
on demurrer, that the replication was good : 
first, that it was not necessary it would 
shew that the judgment was set aside for 
irregularity^ inasmuch as it sufficiently 
shewed that it was set aside as having been 
signed against good faith ; secondly, that it 
was not necessary to state that the judge^s 
order was made a rule of court before the 
commencement of the suit, inasmuch as a 
judge at chambers had authority to set 
aside the judgment and writ ; and, thirdly, 
that this was not a case in which the plain- 
tiff ought to have replied nul tiel record. 
Broum v. Jones, xv. 191 
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[In Preniiee ▼. Jlarruon, 4 Q. B. 852, arepU- 
cation, simply alleging that it was set aside by or- 
der, was held bad, for not shewing it was set aside 
for irregularity.] 

Binds the Lands of his Heir.'] — 8. Where 
a party dies after verdict, and before judg- 
ment, his lands are bound in the hands of 
his heir, by a judgement entered up within 
two t<erm8 after verdict, under I7 Car. 2, 
c. 8, s. l,j Saunders v. M^Ghwran^ xii. 221 

^ Effect ofJ] — 9. A judgment (without sa- 
tisfaction) recovered against one of two joint 
debtors is a bar to an action against the 
other: — Secus^ where the debt is joint and 
several. And it is pleadable in bar, and not 
in abatement. Sucn a plea need not contain 
a verification by the record or prayer of 
judgment. Kin^ v. Hoare^ xiii. 494 

Ordw^ under 1 Sf 2 Via. c. 1 10.]— 10. 
SembUf that an order of a Court of equity, 
for the payment ot money into the BanK, 
in the name of the Accountant-General, to 
the credit of a cause depending in tiiat 
court, b not an order to which the effect 
of a judgment is given by the 8th sec- 
tion of 1 & 2 Vict. c. 110. Gibbs v. Pike, 

viu. 223 

Charging Stock under 1 <5f 2 Vict, c, 110.1 
—11. Where a testator, by his will, directed 
that certain stock should stand in the names 
of his executors, and the dividends should 
be paid to G. C. during his life, and on his 
death to E. C, his widow, ** she to lay it 
out for the good of his children;" and that, 
when the youngest child should come of 
age, the fund should be sold out and divided 
amongst the children : — Held, in an action, 
in which E. C. (after the death of G. C.) 
was a defendant, that an order might be 
made under the stat. I & 2 Vict. c. 110, ss. 
14 & 15, for charging ''so much of the 
dividends as were payable to E. C. for her 
own use and benefit.'' Fowler r, Churchill, 

xi. 67 
[See Churchill v. Bani of England, zi, 323.] 

Order under 1S^2 Vict, e, 110, s, 14, must 
be ly Judge at Chambers,']— \2, A judge at 
chambers only, and not the Court, has au- 
thority, under the stat. 1 & 2 Vict. c. 110, 
8. 14, to make an order to charge a fund 
with the payment of money recovered by a 
judgment, if he makes an absolute orcfer, 
the Court has jurisdiction to set it aside if 
wrongly made ; but if he only makes an 
order nisi, the Court has no authority to 
entertain the question, although the judge 
expresses his desire to refer it to the Court. 
Brown v. Bamford^ ix. 42 
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Discharae from, under 6^6 Vict, c.116.] 
— 18. Semole, a commissioner in bankruptcy 
has no power to dischaige a prisoner in cus- 
tody under a judgment in tort, under 6 & 
6 Vict. c. 1 1 6, and 7 & 8 Vict. c. 96. Thomas 
V. Hudson, xiv. 353 

[The Court of error (zvi. 884) ga?e no opin- 
ion upon this point.] 

Under 8 <^ 9 Vict, c, 127.]— 1*. Under 
8 & 9 Vict. c. 127, 8. 1, a party may be im- 
prisoned for non-payment of a debt not ex- 
ceeding 20/., due upon a judgment, although 
the judgment-debt originaUy exceeded 20/. 
Ex parte Foulkes, xv. 612 

Interest.] — 15. Interest runs on a judg- 
ment-debt, under stat. 1 & 2 Vict. c. 110, 
8. 17, from the time of the entry of the in- 
cipitur, and not merely from the final com- 
pletion of the judgment after the taxation 
of costs. Neuron v. Grand Junction Rail- 
way Company, xvi. 139 

[See note, supra, IxTsaEST, 5,] 



JUDGMENT NON OBSTANTE VERE- 
DICTO. 

See Replsajder. 

Express Confession,] — 1. There must be 
an express confession of the cause of action 
to warrant a judgment non obstante vere- 
dicto ; and it cannot, therefore, be granted 
where the replication traverses part of a 
plea, but leaves unanswered so much of it 
as forms an answer to the action. In such 
a case a repleader should be awarded. At' 
kinson v. Vavies, xi. 236 

[Ace. Pirn ▼. Grazebrookf 2 C. B. 429.] 

Time for Motion,] — 2. A motion for judg- 
ment non obstante veredicto must be made 
within the first four days of term after the 
trial, whether the trial takes place in or out 
of term. Thomas v. Jones, iv. 28 



JUDGMENT AS IN CASE OF NON- 

SUIT. 



I. Generally. 
II. Time for Motion. 
III. Motion akd Peremptory Undertak- 
ing. 



I. Generally. 

Record must he Complete.! — 1. Though 
the plaintiff, where his pleading concludes 
to the country, may now add the similiter. 
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without ruling the defendant to rejoin ; if 
he does not do so, the defendant must add 
the similiter before he can move for judg- 
ment as in case of a nonsuit. Brook v. Llcjfd^ 

i. 652 

2. Where, in an action against four de- 
fendants, issue had been joined against three 
of them, and the fourth had been discharged 
under the Insolvent Debtors Act since the 
commencement of the action, the Court 
discharged, with costs, a rule for judnnent 
as in case of a nonsuit, on the ground that 
no complete issue had been joined. Jack- 
son V. Uttingy z. 640 

[So, the death of a co-defendant should be sug- 
gested on record : PinkuiY, Siurehf 12 Jnr. 121; 
17L. J., C.,P., 120.] 

By one Defendant^ after Judgment hy De- 
fauU against Co-Defendant,'] — 3. Where, 
in an action of assumpsit, one of two de- 
fendants suffers judgment by default, the 
other defendant is still entitled to judgment 
as in case of a nonsuit, for not proceeding 
to trial. Stuart v. RogerSy iv. 649 

[So, also, in actions of tort : Hadriek v.HeS' 
lop, U Jnr. 1012.] 



After Motion for CoetsJy—^. Judgment 
as in case of nonsuit may be moved for by 
one of several defendants, though other de- 
fendants have moved for costs of the day 
for not proceeding to trial. Bridgeford v. 
Wisenumy xvi. 489 

[So, several defendants appearing by separate 
attomies may move separately: Rkodei v. 
Thomoi, 2 Dowl. & L. 553.] 

After Stay of Proceedings hy one Plain- 
tiff»\ — 6- An action of debt was brought in 
tne joint names of the official and trade as- 
signees of a bankrupt, but without the 
knowledge or consent of the former, who, 
as soon as he was made acquainted with it, 
obtained a rule against his co-plaintiff, to 
stay the proceedings until he gave security 
for the costs. This rule was made abso- 
lute, and served on the defendant in the ac- 
tion. The cause had stood for trial at the 
sittings in the same term, but had been 
made a remanet to the sittings after the 
term, on the application of the defenduit, 
on the ground or the absence of a material 
witness. At the latter sittings, the record 
was withdrawn : — Heldy that the defendant 
was entitled to move for judgment as in 
case of a nonsuit. Laios v. BoUy xvi. 362 

May be obtained notwithstandinfi Service of 

Rule to discontinue,"] — 6. The plamtiff, being 

under a peremptory undertaking to go to 

trial on the 10th of January, obtained a 
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sidebar rule to discontinue, on payment 
of costs, the plaintiff undertaking to pay 
the said costs, and consenting to judgment 
of nonpros if not paid in four days. On 
the 10th of January, the plaintiff's attorney 
obtained, and served on the defendant 's at- 
torney, an appointment for taxation, at 
eleven o'clock on the 12th, at which time 
the defendant's attorney attended before the 
Master, but protested against the rule to dis- 
continue, as Doing irresular, and declined to 
bring in his costs to be taxed ; and on the 
same day he obtained a rule absolute for 
judgment as in case of a nonsuit : — Hcld^ 
that this judgment was regular. Beeton v. 
Juppy XV. 149 

IVaieerly Reference, j—l* Wherea plain- 
tiff, under a peremptory undertaking to try 
at the assizesy did not try pursuant to the 
undertaking; but, after the assizes, the 
parties agreed to a reference, the award to 
DO made on or before a certain day, which 
was after the time at which the defendant 
mi^ht have obtained a rule for judgment, 
as m case of a nonsuit: — Hddy that he had 
thereby waived hb right under the peremp- 
tory undertaking, and was not entitled to 
ju<igment as in case of a nonsuit. Spurr v. 
Raysony v. 339 

[The report in 7 Dowl. 467, is somewhat dif- 
ferent ; and tee Bordier ▼. Bamett, S.Dowl. & L. 
370, where obtaining a commission to examine 
witnesses was held a waiver.] 

After withdrawal of Record."] — 8. Where 
the plaintiff gave notice of trial, and both 
parties attended on the day mentioned in 
the notice, but, before the cause was called 
on, the plaintiff proposed, and the defend- 
ant's attorney agreed to a reference, and the 
record was withdrawn : — Heldy that the de- 
fendants could not afterwards have judg- 
ment as in case of a nonsuit ; although, by 
the default of the plaintiff, the reference 
was delayed, and the agreement of reference 
was never executed. Hansty v. Evans, 

iv. 565 

[So, if the trial did not take place by reason of 
negotiations for settlement: Afford i. Fellows, 
9 Dowl., P. C, 326 ; Fosbury v. Butler,2 DowL, 
N. S., 390.] 

After TViat."] — 9. Judgment as in case of 
a nonsuit cannot be obtained in a cause 
which has been once tried, though the trial 
was before the sheriff. The defendant 
should move to discharge the writ of trial, 
and then take the cause down by proviso. 
Dc^ V. Dayy i. 39, 289, n. 

Cause made a Remanet at the Sittings.'] — 
10. Where, after issue joined, and notice of 
trial given for the sittings after Easter 
Term, the cause was made a remanety by 
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consent, to the sittings after Trinity Term, 
when the plaintiff withdrew the record : — 
Held^ that the defendant was entitled to 
move for judgment as in case of a nonsuit. 
M^In^yre y.Snnersy xiy. 102 

[Ace. Ladbroke ▼. WUlianUf 3 Dowl. & L. 
368.] 

Right fjpo» Second Default,^ — 11. Where 
a plaintiff abstains from trying the cause 
at the assizes, for which he has given no- 
tice of trial, in consequence of a proposal 
from the defendant, that it shall await the 
event of another action against the defend- 
ant, and that is determined in time to en- 
able the plaintiff to go to trial at the next 
assizes, his not doing so is a default, which 
entitles the defendant to move for judgment 
as in case of a nonsuit, and he is not bound 
to take the cause down by proviso — Per 
Parke, B., sitting alone. Qarven v. Birehy 

xi.544 

Under Tithe Chmmutation Act."] — 12. 
Judgment as in case of a nonsuit may be 
moved for, in proceedings under the Tithe 
Commutation Act. Sandys r. Mayor <5f 
Aldermen of Beverly, xii. 568 

[Contrk, Wick v. Cotton^ I Dowl. & L. 227 
— Per Wightmaut J.] 



II. TiMB FOB Motion. 

In Town Causes,'] — 1. Issue joined in or 
in vacation before any term, the motion 
may be made in the second term next after ; 
e. g. issue joined in, or in vacation before 
Hilary Term, motion may be made in Tri- 
nity Term— -Fer Vur,y x. 77 

In Country Causes.']^ — 2, Issue joined in or 
in vacation before an issuable term, motion 
after lapse of two assizes. Issue joined in 
or in vacation before non-issuable term, mo- 
tion after lapse of one assize. lb. 

[See Heelet v. Kidd, z. 76, where Higgins v. 
Stanley, 2 M. & 6. 336, is corrected; Dore v. 
Hayden, vi. 626; Gough v. White, ii. 363; 
Smith V. Miller, iii. 60 ; corrected in Evans v. 
Barnard, ui. 276.] 

8. Where issue was joined in vacation, 
but no notice given (t^ not being shewn that 
U was a eou/ntry cause): — Heldy that it was 
too early to apnly for judgment as in case 
of nonsuit in tne next term, but one after 
issue joined. Heale v. Curtis, ii. 76 

[The aflSdavit should shew where the venae Ib 
laid, anleu, wherever laid, the motion would not 
be prematore : Withers v. Spooner, 2 Dowl., 
N. S., 884 ; Anslow v. Cooper, 2 Dowl. & L. 
449.] 



requires, if it omit to try pursuant to such 
notice, the plaintiff may move for judg- 
ment as in case of nonsuit, in the next term, 
although the plaintiff have since given a 
new notice of trial for that term, may v. 
Husbandy v. 493 

After Rule for Costs of the Day,\—6, Is- 
sue was joined in a town cause, in Michael- 
mas Term, and notice of trial given for the 
second sittings in that term. Tne cause was 
in the paper of those sittings, but went over 
to the sittings after term. The plaintiff 
then withdrew the record. In Hilary 
Term, the defendant moved for and ob- 
tained costs of the day : — Held, that the 
defendant might move for judgment as in 
case of a nonsuit, in Trinity Term. Smith 
V. PoUj V. 491 

6. The plaintiff, having made default, 
gave, on the 10th of Apru, a fresh notice 
of trial before the sheriff, on the 18th. On 
the 14th, the defendant gave notice of amo- 
tion for judgment as in case of a nonsuit, 
and on the 15th obtained a rule accordingly. 
On the 18th, the cause was tried as an unde- 
fended one, and the plaintiff had a verdict. 
The Court set aside thiat verdict, on payment 
of costs, and dischaiged the rule lor judg- 
ment as in case of a nonsuit, with costs, on 
a peremptory undertaking, giving the de- 
fendant the costs of the day on the first 
default. Jones v. HowSy ii. 879 

Trials before Sheriff -I—I . The rule as to 
the time for moving lor judgment as in case 
of a nonsuit is the same in cases to be tried 
before the sheriff' as in those at Nisi Prius. 
Harrison v. JoneSy xi. 105 



Afier premature Notice of TWo/,]- 
Where a plaintiff gives notice of a trial a 
term earlier than tne practice of the Court 
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III. Motion and Perkmftory Undertak- 
ing. 

Stay of Proceedings,'] — 1. Quosrey whe- 
ther, since the rule ot H. T., 2 Will, iy s. 68, 
one day's notice of motion for judgment as 
in case of a nonsuit can operate as a stay of 

Sroceedings in the Court of Exchequer? 
ones V. HowCy ii. 379 

Payment of Costs^ — 2. In discharging a 
rule ror judgment as in case of a nonsuit on 
a peremptory undertaking, the Court will 
order payment of costs of the day, " if any,'* 
although the defendant's affidavit do not 
show tliat any costs have been incurred; 
but not where his affidavit shews that none 
could bave been incurred ; as where it states 
that notice of trial was dulv countermand- 
ed. Doe d. Humphry s v. Oweny i. 322 

Drawing up Rule for Peremptory Under^ 
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taking.'] — 3. Where a rule nisi for judg- 
ment us in case of a nonsuit is discharged 
on a peremptory undertaking, either party 
may draw up the rule containing the un- 
dertaking ; and if the defendant does so, he 
must serve the plaintiff with it, to enahle 
him to try according to the undertaking ; 
and where the plaintiff gave a peremptory 
undertaking to try at the sittings after term, 
and on default a rule absolute was obtained 
for judgment as in case of a nonsuit, the 
Court set aside that rule and all proceed- 
ings thereon for irregularity, the defendant 
not having served the plaintiff with the rule 
containing the undertaking until the first 
day of the sittings. Sawyer v. Thompson^ 

ix.248 
[Ace. Gingell v. Bean, 1 M. & O. 50.] 

The Undertaking is not to try at all 
Events J] — 4. The plaintiff, having given a 
peremptory undertaking to try at the Lon- 
don sittings after Easter Term, gave notice 
of trial accordingly, and entered the cause, 
which had been made a special jury cause, 
on the last day for entering causes for trial 
at those sittings, and the cause stood No. 
20 in the list ; but, there being only two 
days for the sittings, it was, with four 
others, made a remanet to the sittings after 
Trinity Term: — Heldy that under these cir- 
cumstances the plaintiff was not in default, 
so as to entitle the defendant to judgment 
as in case of a nonsuit, for not proceeding 
to trial pursuant to his undertaking. Lum- 
ley V. Dubourg^ xiv. 295 

[PeiHe^. Cullen, 2 Dowl. & L., C. P., 604, not 
followed, and may now be considered as quite 
overruled. Rizzi ▼. Foietti, 17 L. J.,C. P., 213 ; 
12 Jur. 520 ; Chapman v. Heslop, Q. B., M. T., 
1848.] 

Peremptory Undertaking given by HtU' 
band ana fri/e,] — 6. Where, in an action 
by husband and wife, in right of the wife 
as executrix, a peremptory undertaking 
was given to try at a specified time, and 
the husband afterwards died : — Held^ that 
the undertaking was not binding on the 
wife. Lee v. Armstrong, ix. 14 

Sufflcienty of Excuse.] — 6. On motion for 
judgment as in case of a nonsuit, an affida- 
vit, that the plaintiff liad not proceeded to 
trial for want of funds, but expected to be 
in funds so as to try at any time after the 
1st of July, was held a sumcient excuse to 
discharge the rule on a peremptory under- 
taking to try in Michaelmas Term. JUtd- 
ford V. Smithy iv. 100 

Insolvency of Plaintiff.'] — 7» The affidavit, 
in answer to a rule for judgment as in case 
of a nonsuit, stated that the plaintiff, after 
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filing the declaration, was given to under- 
stand that the defendant was insolvent, and 
therefore instructed his attorney not to pro- 
ceed to trial i-^Held, that this affidavit was 
not sufficient to compel the defendant to ac- 
cede to a stet processus, but that he was 
entitled to a peremptory undertaking. 
Mann v. Williamson, vii. 145 

Insolvency of Defendant^] — 8. Where, in 
answer to a rule for judgment as in case of a 
nonsuit, the plaintiff deposed, that since 
action brought he had been informed by the 
defendant's neighbours, and which he be- 
lieved to be true, that the defendant was in- 
solvent : — Heldy that this was not sufficient 
to compel the defendant to accept a stet 
processus, but that the defendant was en- 
titled to a peremptory undertaking. Symes 
V. Amor, vi. 814 

9. Where the defendant has become in- 
solvent since action brought, a rule for judg- 
ment as in case of a nonsuit will be dis- 
charged with costs, unless a stet processus 
be accepted. Holland v. Henderson, iv. 587 

Security for Costs.] — 10. A plaintiff, after 
issue joined, became bankrupt^ and made 
default, and his assignees refused to proceed 
with the suit. The Court refused to dis- 
chai^e a rule for judgment as in case of a 
nonsuit, on a peremptory undertaking, un- 
less security for costs were also given. Toy- 
lor V. Montague, ii. 315 

Costs where Stet Processus is entered after 
Judgment on Demurrer. 2 — 1 1 . Where, in an 
action of covenant, several breaches were al- 
leged in the declaration, to which there were 
separate pleas, some of which were demurred 
to, and on the others issues of fact were 
joined ; and judgment having been given 
for the defendant on the demurrers, the 
plaintiff did not proceed to trial with the 
issues in fact, whereupon the defendant ob- 
tained a rule for judgment as in case of a 
nonsuit ; but, the defendant having become 
bankrupt since the issues were joined, a stet 
processus was offered by the plaintiff: — 
It was held, that, inasmuch as the defend- 
ant's right to the costs of the demurrer had 
already accrued, the stet processus could 
only extend to the issues of fact, leaving 
the defendant to recover his costs of the de- 
murrer. There being, however, a difficulty 
as to entering a stet processus to a part of 
the record, it was agreed that the plaintiff 
should enter a nolle prosequi as to such 
parts of the declaration as related to the 
issues of fact, the defendant consenting that 
the plaintiff should not be liable to costs on 
the nolle prosequi. Quarrington v. Arthur, 

xi.491 



JUDGMENT RECOVERED. 

12. The Court will discharge a rule for 
judgment in case of a nonsuit and a peremp- 
tory undertaking to try given by one of two 
plaintifisy though the other protests a^inst 
It. LawsY.BcUy XVI. 362 



JUDGMENT NUNC PRO TUNC. 

Nunc Pro rone.]— The proviso in rule 
3 of Hilary Term, 4 Will. 4, «* that it shall 
be competent for the Court, or a judge, to 
order a judgment to be entered nunc pro 
tunc," applies onlv, as formerW, to cases 
where it is delayed by the act of Uie Court. 
Lanman v. Audley {tord)y ii. 535 

[For instances of delay of the Court, see Blew- 
€it V. Tregtmning, 4 Ad. & EU. 1012 ; Evatu v. 
Beet, 12 lb. 167 ; Milu v. Bough, Z Dowl. & L. 
105 ; Mile* v. WUUanu, 9 Q. B. 47. Such judg- 
mentrefuscd : Wilkitu v. Cautg, 1 DowL, N. S., 
855 i Wilki V. Perks, 5 M. & G. 376.] 



JUDGMENT OF NON PROS. 

Time for Declarina.'y'l. Whether an 
appearance be entered m term time or va- 
cation, the plaintiff has the whole of the 
term next following to declare in; and 
therefore, where an appearance was entered 
in Easter Term, and judgment of non pros, 
signed in Trinity Term, it was held^ that 
the judgment was irregular. Foster v. 
Pryme, viii.664 

After Pay metU into Cbwrf.]— 2. A declar- 
ation in debt stated that the defendant 
was indebted to the plaintiff in 75/., (made 
up of five counts, for 15/. each), and, giving 
credit for 10/. paid, concluded for a balance 
of 65/. The particulars also gave credit for 
the 10/., and claimed a balance of 12/. 11^. 
6rf. The defendant pleaded, first, nunquam 
indebitotus,e2ccept as tolO/. 13^. parcel &c.; 
secondly, as to 10/., other parcel, payment 
before action brought ; thirdly, as to the sum 
of 10/. 13f . payment into court of that sum, 
in discharge of the causes ofaetum in the de- 
claration mentioned. The plaintiff replied, 
that he accepted the 10/. 13f . in satisfaction 
of the causes of action, and took it out of 
court, and taxed hia costs thereon : — Heldy 
that the defendant was entitled to sign judg- 
ment of non pros, for want of any answer 
to the other pleas. JBmmott v. Standen^ 

lu. 497 



JUDGMENT RECOVERED. 

R, 6?., H. r., 4 Wm. 4, r. 8.1— To an 
action of assumpsit for money ^ent, the 
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JURISDICTION. 

defendant pleaded, that in an action in 
which the now defendant was plaintiff, and 
the now plaintiff was defendant, the now 
plaintiff set off the same debt for which the 
present action was brought, and in that ac- 
tion the now defendant obtained a verdict : 
— HMy that this was not a plea of judg- 
ment recovered within the meaning of the 
rule of H. T., 4 Will. 4, r. 8, and that the 
plaintiff could not sign judgment as for 
want of a plea. Brokenshir v. Monger^ 

ix. Ill 



JURISDICTION. 

See Arrest, III, 3.— Attorney, III, 4 ; 
IV, 15.— Contempt.— Costs, III, 10.— 
Customs, 4, 5. — Demurrer, 5. — Exche- 
quer, 2. — Interpleader, I. — Landlord 
AND Tenant, V, 1. — Prohibition. — 
Railway, I, 12. — Release. — Requests 
(Court of). — Sbwbrs, 1.— Writ of 
Trial, I. 

Of Judge or Court,'] — ^1. Where a statute 
expressly gives power to a judge, e. g. to 
charge stock, unaer 1 & 2 Vict. c. 1 10, s. 14, 
the Court cannot make such order, although 
they may rescind the order of the judge 
when made. See Brown v. Bamfordy ix. 
42. Teggin v. Langford^ x. 556 

lAec. Bamett ▼. Craw, 1 Dowl., N. S., 774 ; 
Wearing v. Smith, 16 L. J., Q. B., 1 ; 10 Jar. 
924. See, also, Smeeton v. Collier, 1 Exch. 459. 
As to refusal to make an order, see supra, Ap- 
peal I Slack V. Clifton, 8 Q. B. 525 ; Lane ▼. 
Newman, 1 B. C. R. 93, & 1 Exch. 399 ; Mor- 
ris V. Manisty, 7 Q. B. 674.] 

Of Court to set aside Judgment^ signed by 
consent of Defendant,']— 2. A cause standing 
for trial on the 7th of December, on the 6th 
a judge's order was obtained by consent y 
that, upon payment of the debt and costs 
on or before the 14th December, all further 
proceedings should be stayed ; and, in de- 
fault of payment, that the plaintiff should 
be at liberty to sign final judgment and 
issue execution for the whole amount. 
Subsequently, and prior to the 14th, the 
defendant having discovered fresh evidence, 
which he believed would establish the de- 
fence he had pleaded, applied to set aside 
the order :— ifeW, that as, in order to carry 
into effect the arrangement between the 
parties, an act renudned to be done, under 
the authority of the Court, it had power, 
notwithst^mding the previous consent of 
the parties, to interfere, and, if the act to 
be done was inconsistent with justice, it 
ought to interfere ; and, therefore, that the 
Court had jurisdiction to set aside this 
order. Wade v. Simeon, xiii. 647 

[See Wade v. Simeon, 2 C. B. 348.] 



JURY. 
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3. The Court has jurisdiction to set aside 
friYolous pleas. Bradbury v. Emans, t. 598 

4. Distinction between jurisdiction exer- 
cised over plaintiffis who are abroad and de- 
fendants — ^Fer Alderson^ B. ii. 382 

lAabilUy to Action.'^ — 5. Where indicia! 
officers act without jurisdiction they are 
liable to an action, e. g. commissioners of 
sewers acting without a presentment, Win- 
^/ate V. Waite^ vi. 789 ; and those who obey 
their orders are equally liable, Watscn v. 
Bodelly xiv . 57 ; but they are not liable, nor 
those who obey their oilers, nor those who 
prefer the complaint and set them in mo- 
tion, where there is general jurisdiction 
over the subject-matter. Thomas ▼. Hud- 
son^ xiv. S53; xvi. 884 
West v. SmaUwoody iii. 420 



JURY. 

See Costs, V, 7. — Prebogative, 1. — With- 
drawing Juror. — Writ of Trial, II, 
8, 9, 10. 

1 • It is not a ground of error coram vobis, 
that the writs of venire facias and distrin- 
gas juratores are returned with only one 
panel annexed successively to both writs. 
Archbold v. Smithy i. 740 

Trial after Return-day^ — 2. An appli- 
cation to set aside the verdict and judg- 
ment, on the ground that the cause was 
tried after the return-day mentioned in the 
distringas juratores, must be made with- 
in the first four days of term next follow- 
ing. And, eembUy the Court will not in such 
case interfere at all on motion, but leave the 
party to his writ of error. Cheese v. Scales^ 

X.488 

3. The Court refused, on motion, to set 
aside a verdict for the plaintiff, on the 
eround that no distringas juratores had 
been returned before the tnid ; although 
the objection had been taken before ver- 
dict. Gee v. Swann^ ix. 085 

[Writ of error would be the remedy : Rogers 
▼. Smith, 1 Ad. & EU. 772.] 

4. Where the plaintiff had obtained judg- 
ment on demurrer to a replication to one 
plea, and went to trial on tne issues in fact, 
which were all found for him, the Court 
refused to set aside the trid and £J1 subse- 
quent proceedings, on the ground that the 
venire lacias juratores was only to try the 
issues in fact, and not to assess damages 
upon the demurrer, saying that the de^t 
was amendable ; and that, if the defendant 
wished to take the objection, he might bring 
a writ of error. Wood v. Peyton^ xiii. 371 

5. The second sittings in Hilary Term 
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commenced on the 19th of January, the dis- 
tringas was returnable on the 20tn, and the 
cause was tried, by adjournment of the sit- 
tings, on the 22nd ; — HeJdy that the cause 
was properly tried, as causes tried at the 
adjournment of a sittings are to be consi- 
dered as tried on the first day of the sit- 
tings. CheethiWi y. Sturtevanty xii.515 

Passing Record,'] — 0. By the practice of 
the Courts of King's Bench and Exchequer, 
a plaintiff has not a right to enter and pass 
his record immediately after issue joined 
and notice of trial given, so as to make the 
defendant pay the costs of it ; but it is in 
the discretion of the Master to allow such 
costs or not, as he thinks fit. M^Kune v. 
Smithy ii. 85 

Resealing Record,"] — 7* Where notice of 
trial has oeen given, which is afterwards 
countermanded, it is not necessary to reseal 
the record, unless the alteration is made to 
a day after the return of the writ. Chand-' 
lerY, Bezwardy ii. 205 

[It must be reaealed if the cause stsiids over 
from one sittings to another : King v. 'Dress, 9 
Jut. 108.] 

Mis-trial — Wrong Juror,] — 8. Where A. 
B. the elder being summoned on a q>ecial 
jury, A. B. the younger, of the same place, 

y mistake answered to the name, was 
sworn, and sat as a special juror on the 
trial of a cause, the Court, in its discretion, 
refused a new trial, after verdict for the 
plaintiff, it appearing that the defendant's 
attorney's clerk was aware of the mistake 
at the time of the trial, and made no objec- 
tion, and the attorney himself not negativ- 
ing his knowledge of the mistake. Earl 
of Falmouth v. RobertSy ix. 469 

Shareholders in Company should not be 
Jurors,] — 9. In a sci. ta. by the plaintiffs 
aj9 trustees of a banking company, the plain- 
tiffs having obtained a rule for a special 
jury, the Court made them undertake to 
strike out of the list any who might be 
shareholders in the banking company. 
Esdaile v. Lundy xii. 734 

Right to Special t7«fy.]— 10. The sub- 
ject's light to try a case by a special jury 
IS not affected by any suggestion of the At- 
torney or Solicitor- General, without affi- 
davit, that the Crown is interested in the 
defendant's estate, though that suggestion 
would be sufficient to obtain a trial at bar. 
Dunn V. CoXy xvi. 439 

ChaUengey when and how to be made,] — 
11. A challenge to the array, or to the 
poll, oueht to be propounded in such a 
way at the trial as tnat it may be then put 
upon the nisi prius record, so that the otner 



JUSTICES. 



LAND-TAX. 



party may demur, or counterplead, or deny 
the matter of challenge ; and anless the 
challenges are so put on the record, the 
party is not in a condition, as a matter of 
right, to insbt upon them. Although the 
Court would probably in some cases, where 
a valid challenge has been made and over- 
ruled at nisi prius, but omitted to be put 
upon the record, grant a new trial, they 
will not do so where the party must have 
been aware of the ground of cnallenge be- 
fore the trial, and might, by moving to 
change the venue, have obviated the objec- 
tion. MajfUTy 6{c, of Carmarthen v. JSWfif, 

X.274 

Certificate for Special •/wry.]— 12. The 
words m the 6 Geo. 4, c. 60, s. 34, as to the 
costs of a special jury, that unless the 
judge ''shall immediately after the verdict 
certify" &c., mean that the judge shall 
certify within a reasonable time after. 
Chrietie v. RichardsoHy x. 688 

What treaiiftg of avoids Ferdid.^'-AS. 
Where two of the jury, during the progress 
of a trial which lasted two days, dined and 
slept at the house of the defendant on the 
evening of the first day, and consequently 
before the summing up : — HMy that this 
did not avoid a verdict found for the defend- 
ant, ffeld^ also, that it was discretionary 
with the Court, whether they would set 
aside the verdict and grant a new trial in 
such a case ; and where the party making 
the application declared, that he did not 
entertain any belief that the jurors, in giv- 
ing their verdict, were influenced bv tneir 
visit, and there were no grounds for sus- 
picion of unfairness, the Court refused to 
set aside the verdict. Morrii v» Ftmofi, 

X. 137 

Affidavit of Juryman^ — 14. On a motion 
for a new trial, the Court wiU not receive 
an affidavit bv the attorney, of an admis- 
sion made to him by one of the jurymen, 
that the verdict was decided by lot. Stra- 
ker V. Graham^ iv. 721. 

16. Affidavits of jurors, as to what took 
place in open court, on the delivery of 
their verdict, are receivable. Boberte v. 
Hughesj vii. 399 

[To answer a charge of penonal mifcondact, 
affidavits of the jury are receivable : Standewiei 
V. HopHme, 2 Dowl. & L., Q. B., 602.] 



JUSTICES. 

See CoifvicrnoN. — Jurisdiction, 6. — Notice 

OF Action. 

Pigment into CourtJ] — Justices and 
other officers paying money into court, 
under particular statutes, are not bound to 
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state, in the plea of payment into court, the 
character in which they make the pay- 
ment. Aeton V. Perkesy xv. 386 
[See now 11 & 12 Vict. c. 44.] 



LANCASTER (COUNTY PALA- 
TINE OF). 

See Attornet, I, 3. — Cobonbb, 1, 2. 

Leave to issue Execution.'] — On an appli- 
cation under the stat. 4 & 6 Will. 4. c. 
62, B. 31, for leave to issue execution on 
a judgment in the Court of Common Pleas 
at Lancaster, the affidavit must state dis- 
tinctly, that the defendant was a resident 
within the jurisdiction of that Court, at the 
time of the judgment or of action brought, 
and then had goods and chattels there which 
he has since removed out of the jurisdiction. 
It is not sufficient to state, that he is not 
now a resident in the county of Lancaster, 
and has not any goods or chattels within 
the jurisdiction, or that he is not now a re- 
sident there, and has removed iJl his goods 
and chattels out of the jurisdiction, since 
the judgment. The affidavit must be enti- 
tled in the superior court. Wi^den v. Birty 

ix.60 



LAND-TAX. 
See Landlobd and Tenant, II, 12 ; V, 2. 

1. The King's dockyards are not assess- 
able to the land-tax. Attomey-Oeneral v. 
mUy ii.l60 

Efeet of Levari ^oom.]— 2. Where a 
party has oeen returned in tne schedule of 
the collector of land-tax for a particular 
parish, under the 48 Gw), 3, c. 141, as in 
default for a sum assessed upon him for 
land-tax in that parish, and the schedule 
having been duly certified to the Court of 
Exchequer, a writ of levari facias has is- 
sued, under which such sum has been levied 
on his goods, and paid into the receipt of 
the £xcneauer,the Uourt cannot afterwards 
set aside tne writ, on the ground that the 
party has been assessed in the wrong parish. 
In re OkOton Land-taXy iv. 670 

[See now 1 & 2 Vict. c. 58.] 

Qmstruction of IS^2 Vict, c. 68.]— 3. 
The Stat. 1 & 2 Vict. c. 68, s. 2, which 
enabled the Court of Exchequer, on appli- 
cation by the owner or occupier of lands, to 
call upon commissioners of land-tax to ap- 
pear, and maintain or relinquish their assess- 
ments in cases where such person has been 
rated twice for the same land, applies only 
to cases in which two separate and distinct 
bodies of commissioners, acting for dififerent 
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districts, have both assessed the same land, < 
«ach claiming it to be within their district 
or diyision, and not to a case where the land 
has been rated twice by the same body of 
commissioners. In the latter case, the re- 
medy is by appeal, under 98 Geo. 8, c. 5, 
s. 23. In re OUUton Land-tax^ yi. 689 

Levying Distress J] — 4. A collector of taxes 
cannot, under a warrant of the commis- 
sioners, break open the outer door of a house 
for the purpose of taking a distress for land- 
tax, under 88 Geo. 8, c. 5, s. 17) with- 
out the presence of a constable. Foss v. 
Racine^ iv. 419 
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See Covenant, IT, 4, 14 ; V, 1, 2. — 
DisTKEss. — £1jbctm£nt. — Elkgit, 4. — 
Estoppel, 8. — Executor, 1, 6. — Fix- 
tures. — Limitations, III. — Sheriff, I. 
— Surrender. — Use and Occupation. — 
Variance, 3. — Waste. 



I. Relation between Landlord and 

Tenant. 
II. Duration and Terms of Tsnanct. 

III. Notice to Quit. 

IV. Holding Over. 
V. Other Points. 

I. Relation between Landlord and 
Tenant. 

There is no Ohligati<m to Repair in the 
Landlord,"] — 1 . Where the tenant of a house 
undertakes by his agreement to keep it in 
as good repair as when he took it, fair wear 
and tear excepted, he is not entitled to quit 
upon its becoming uninhabitable for want 
ot other repairs during the term ; and the 
landlord is under no implied obligation to 
do any repairs in such a case. Arden v. 
PuUeny X. 321 

Duty of Tenant to put into Repair,"^ — 2. 
Defendant, on becommg tenant to plamtifF 
of a farm and outbuildings, agreed to keep 
the same, and at the expiration of the t^ 
nancy to deliver up the same in good repair, 
order, and condition. Breach, that he did 
not keep and deliver up the farm, &c., in 
good repair, &c. : — Heidj that, on this con- 
tract to keep the premises in good repair, 
the tenant was bound to put tnem in that 
condition, and that the tenant was not jus- 
tified in keeping them in bad repair because 
he found them in that condition ; but the 
extent of that repair was to be measured 
by their age and class. Payne v. Haine^ 

xvi. 541 

No Warranty of Right to Let the Land 
for any Purpose,"] — 3. A declaration in as- 
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sumpsit stated, in substance, that the de- 
fendant agreed to let, and the plaintiff to 
tAke, a certain messuage and premises on 
certain specified terms, and that afterwards, 
in consideration of the premises, and that 
the plaintiff, at the request of the defendant, 
had promiscHl the defendant to perform his 
part of the agreement, the defendant pro- 
mised the plaintiff to perform his part of 
the agreement, and that he then had power 
to let the messuage and premises to the 
plaintiff without restriction as to the pur- 
pose for which the same should be used 
and occupied: — Held^ on special demurrer, 
that such a promise could not be implied 
from the relation of the parties^ and that 
the consideration alleged was insufficient to 
sustain it. Jackson v. Cobhin, viii. 790 

What is implied from the Relation^] — 
4. Assumpsit. The declaration stated, tnat 
whereas before and at the time of making 
the agreement thereinafter mentioned, the 
defendant held the house and premisea 
thereinafter mentioned for the residue of a 
term of years, and thereupon afterwards, 
to wit, on &c., agreed to let to the plain- 
tiff ; who then agreed to take of the defend- 
ant the said house and premises at a certain 
rent ; and, in consideration of the premises, 
the defendant promised the plaintiff that 
he should quietly hold and enjoy the said 
house and premises during the said term, 
without any eviction from the parties en- 
titled to the reversion ; nevertheless, he, 
the plaintiff, was evicted by the parties en- 
titled to the reversion : — Held, on de- 
murrer, that the declaration was bad, inas- 
much as, the plaintiff having declared on 
the simple relation of landlord and tenant, 
no such duty as that laid as the defendant's 
promise arose from that relation. Gran- 
ger V. CollinSf vi. 458 

Statement of Consideration,'] — 5. Declara- 
tion in assumpsit stated, that the defendant 
had become and was tenant to the plaintiff 
of certain rooms, on the terms that the de- 
fendant should not allow any nails to be 
driven into the walls ; that, if any damage 
should arise from so doing, he would pay 
the costs of repairing the same on vacating 
the apartments ; and that, in consideration 
thereof, the defendant promised the plain- 
tiff to use the rooms in a tenant-like man- 
ner, and not to allow any nails to be driven 
into the walls, &c. The declaration then 
averred, that the defendant quitted posses- 
sion of the rooms, and alleged, as a breach, 
that he did not use the rooms in a tenant- 
like manner, but, on the contrary thereof, 
pulled down bells, and broke chimney- 
pieces and stoves, and drove nails into the 
waUs ; and, although the costs of repairing 
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the injuries of the walls amoanted to 150/., 
he had not paid that sum, or any part 
thereof, to the plaintiff: — Held^ on general 
demurrer, that this declaration shewed a 
sufficient consideration for the defendant's 
promise, hy alleging that he had hecome 
tenant, on the terms of the special agree- 
ment, and that it was not necessary to al- 
lege that he became tenant to the plamtiifat 
his the defendant's request. Secondly, that 
the breach was sufficient, although it was 
not alleged that the bells, stoves, &c., were 
the property of the plaintiff. Thirdly, that 
there was no variance between the promise 
and the breach by reason of the promise 
being, that the defendant should pay the 
costs of the repairs generally; ana the 
breach, that he did not pay them to the 
plaintiff. A plea to this count stated, that, 
after the making of the promise, so far as 
related to the driving of the nails, the de- 
fendant paid the costs of repairing the in- 
juries occasioned thereby : — Held bad, as 
answering only a part of the count. Die- 
triehsen v. CriMlet^ xiv. 845 

• 

No Warranty as to Fitness of the Land,'] 
— 6. On a demise of land, or the vesture of 
land, (as the eatage of a field), for a specific 
term, at a certain rent, there is no implied 
obligation of the lessor that it shall be fit for 
the purpose for which it is taken. There- 
fore, where A. agreed in writing to take the 
eatage of twenty-four acres of land from B., 
for seven months, at a rent of 40/., and stock 
the land with beasts, several of which died 
a few days afterwards from the efi^ects of 
a poisonous substance which had acci- 
dentally been spread over the field without 
B.'s knowledge : — Heldy that A. was not 
entitled, therefore, to throw up the land, but 
continued liable for the whole rent. Sut- 
ton V. Temple, xil. 52 

7. Debt. The declaration stated, that 
the plaintiff agreed to let to the defendant 
a house and garden-ground, with the use of 
the fixtures therein, for the term of three 
years, at a rent payable quarterly, the te- 
nant to preserve the messuage and pre- 
mises in good and tenantable repair, by 
virtue of which the defendant entered and 
continued in possession until a quarter's 
rent accrued, under and by virtue of the 
agreement. Plea, that the house was de- 
mised to the defendant for the purpose of 
his inhabiting the same; but tnat before 
and at the time of the agreement, and also 
when the defendant entered, and from 
thence until and at the time of his quitting 
and abandoning the possession of the same, 
it was not in a fit state or condition for 
habitation, but in that state that the de- 
fendajit could not reasonably inhabit or 
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dwell therein, or have any beneficial occu- 
pation of the same, by reason of the same 
being greatly infested with bugs, and not by 
reason of any act or default of the defend- 
ant ; that before the rent of any part of it 
became due he quitted the possession, and 
gave notice thereof to the plaintiff, and 
ceased all further occupation of the same, 
and derived no benefit therefrom ; and that 
from the commencement of the term until 
his so quitting, he had no beneficial use or 
occupation of the same. The jury having 
found for the defendant, on the issue raised 
by this plea : — Held, on motion for judg- 
ment non obstante veredicto, that the plea 
was no answer to the action, inasmuch as 
the law implied no contract on the part of 
the lessor, that the house was at the time 
of the demise or should be at the com- 
mencement of the term, in a reasonably fit 
state and condition for habitation. Se- 
condly, that the demise being of a house 
and garden-ground, in order to make the 
plea good, it must be held, that if a house 
be taken for habitation, and land for occu- 
pation, by the same lease, there is such an 
implied contract for the fitness of the house 
for habitation, as that its breach would 
authorise the tenant to give up both. But 
held, thirdly, that there is no implied war- 
ranty on a lease of a house or of land, that 
it is or shall be reasonably fit for habita- 
tion, occupation, or cultivation ; and that 
there is no contract, still less a condition, 
implied by law, on the demise of real pro- 
perty only, that it is fit for the purpose for 
which it is let. Qutere, whether, if there 
were such a contract or condition implied 
by law generally, it would be implied in a 
case where the tenant agrees to preserve the 
premises in tenantable condition ? Hart v. 
fVindsor, xii. 68 

[Recognised in Surplice v. Famtworth, 7 M. 
& O. 576.] 

Implied Condition as to furnished House.'] 
— 8. it is an implied condition in the letting 
of a furnished house, that it shall be rea- 
sonably fit for habitation ; if it be not, 
(e. g. where it is greatly infested with 
bugs), the tenant may quit it without no- 
tice. Smith V. Marrable, xi. 5 
[Bat see the previons cases. It is supported 
^by Lord Abinger, C. B., on the ground of the 
hoase being let famished : see xii. 60. But see, 
perRolfet B., ib. 67, and per Cur,, zii. 87, where 
Collins V. Barrow, 1 M. & Rob. 112, and Salis- 
bury V. Marshall, 4 Car. & P. 65, are admitted 
to be incorrect.] 

Implied Condition to permit Persons to 
view the Land,] — 9. A tenant of a farm re- 
quired that his rent might be reduced ; the 
landlord refused; whereupon the tenant 
gave a notice to quit at Michaelmas, 18d4» 
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It was afterwards agreed that lie should 
continue to hold on at a reduced rent, the 
notice continuing in force until Michael- 
mas, 1836. Before that time arrived, the 
tenant offered to continue on as a tenant, 
at a certain rent ; whereupon the landlord's 
agent wrote a letter, stating that the land- 
lord had directed him to inform the tenant 
that he could only consent to his offer as to 
the rent, from Michaelmas next to Michael- 
mas, 1836, provided he, the lessor, ** could 
not find a tenant for the farm, at the rent 
it appeared to him (the agent) to he worth, 
by the 1st of August." One C. having ap- 
plied for the farm, the tenant refused to 
allow him to go over it, and C. made no 
offer : — Heldy that it was an implied condi- 
tion of the agreement that the tenant should 
allow persons applying for the farm to go 
over it, and that condition not having been 
performed by him, the contract was at an 
end. Doe d. Marquis of Hertford v. Hunt, 

i.G90 
[See Watson v. Waltham, 2 Ad. & Ell. 485, 
as to a power to sell and coTenant for quiet en- 
joyment conferriog a right of entry.] 



II. DuRATIOir AND TeBHS OF TeNANCT. 

CommencemeiU of Tenancy, '\ — 1 . By a lease 
dated 28th April, 1834, certain premises 
were demised to T. E., to hold from the 
1st Mav then next, for forty years, at the 
rent of 55/. a year, payable half-yearlv on 
the 1st November and 1st May. The lease 
contained a covenant by T. E. not to im- 
derlet without the consent in writing of 
the lessors, and a proviso for re-entry in 
case he should commit any act of bank- 
ruptcy on which a fiat should issue, under 
which he should be duly found and de- 
clared a bankrupt. In December, 1838, 
T. £. underlet a part of the premises to 
defendant, with the consent in writing of 
the lessors, for twenty-one years, at a rent 
of 25/. per year. In November, 1840, T. E. 
committed an act of bankruptcy, on which 
a fiat issued, under which, in February, 
1841, he was found and declared a bank- 
rupt. The lessors thereupon brought an 
ejectment against T. £., but did not serve 
it upon the defendant. T. E. let judgment 
go oy default, and the writ of possession ♦ 
was executed on the 12th May, 1841. The 
defendant remained in possewuon of the 
part underlet to him. In February, 1843, 
an execution was levied on his goods, 
and the lessors served the sherifi^ with 
notice, that 25/., '' a year's rent due in 
November last," was in arrear from the 
defendant to them, and required the sheriff 
to pay over the same out of the levy, which 
he did accordingly. On the 29th April, 
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1843, the defendant was served by the 
lessors with a notice to quit: — HMy in 
ejectment brought against the defendant, 
on a demise dated 4th May, 1844, that the 
proper inference to be drawn from the 
tacts above stated was, that the defendant's 
tenancy from year to year to the lessors 
commenced on the 12 th May, and, there- 
fore, that the demise was laid too soon. 
Doe d. Lkyd v. Jngleby^ xiv. 91 

Tifne of Accrual of Bent.'] — 2. The follow- 
ing document was held to be a mere agree- 
ment for a future tenancy, not an actual 
demise, and therefore properly stamped 
with a 1/. stamp : — ** Memorandum of an 
agreement entered into this 31st of January, 
1840, between R. B. of the one part, and 
T. J. of the other part The said T. J. 
hereby agrees to become the tenant of 
G. £Eirm, at the customary time of entry, 
under the following conditions — namely, 
that the sum of 260/. annual rent shall be 
paid at the usual time for the house, pre- 
mises, and lands, as agreed upon ; and the 
said R. B. agrees to lay out, in the improve- 
ment and alterations of the farm-house and 
new sheds, a sum not exceeding 200/., with 
the understanding that spars for rafters shall 
be found from Uie estate, cartage of all 
materials, except stones for waSs, to be 
done or found by T. J. (Signed) R. B., 
T. J." — Heldy that this agreement did not 
necessarily import, in point of law, that 
the year's rent was to be payable at the 
end of the year from the time of entry ; but 
that it might be shewn, from the contem- 
poraneous or subsequent dealings of the 
parties, that their understanding was, that 
the rent should become payable at an earlier 
period. It appeared in evidence that the 
customary time of entry on farms in the 
neighbourhood was the 12th May, and that 
the rents on the estate of which G. &rm 
was a part were always reserved payable 
at Michaelmas, the audit-day being in 
January. T. J. entered on the farm in the 
Spring, 1840, and continued in possession 
until 1842. In May, 1842, he owed an 
arrear of rent, amounting to 160/. ; and, on 
the pressing application of his landlord, 
executed a warrant of attorney for 420/., 
the amount of that arrear and of the cur- 
rent year's rent, upon the understanding 
that judgment was to be entered up there- 
on, and a fi. fa. delivered to the sheriff, but 
that it was not to be executed, unless other 
writs against T. J. came to the sheriff's 
hand. In October, 1842, application was 
again made to T. J. for payment of rent, 
he being expressly informed that another 
year's rent had then become due ; and on 
that occasion he paid a sum on account, and 
undertook to pay the remainder before the 
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.ChriBtmas following. In Norember, 1842, 
other writs itt;ainst T. J. having come to 
the sheriff's hands, the fi. fa. issued upon 
the judgment on the warrant of attorney 
was executed: — Held^ first, that, under 
these circumstances, there was sufficient 
evidence to warrant a finding that the 
year's rent became ^yable at Michaelmas ; 
secondly, that the giving the warrant of at- 
torney under the aboye circumstances was 
not an act of bankruptcy by T. J., as a 
procuring of his goods to be taken in exe- 
cution. Grore Y. Lloyd, xii. 463 

3. By agreement, dated 8th September, 
the defendant agreed to let a house to the 
plaintiff for seven years, at an annual rent, 
payable quarterly, the first to be made on 
the 25th March following : — Held, that a 
quarter's rent only became due on the 25th 
March. Hutchina v. Scott, ii. 809 

[See Altkration, 8.] 



Tenant /rom Year to YearJj—A, In debt 
for rent, stating a demise of a messuage, &c., 
by the plaintiff to W. H., for one vear, and 
80 on from year to year, if they should re- 
spectively please, at the yearly rent of 140/., 
oayable quarterly, and an assignment by 
W. H. to the defendant, the plaintiff proved 
an agreement (signed by himself only ) for a 
lease of the premises by him to W. H. for se- 
ven years, at 140/. a year, that no lease had 
been actually executed, but that W. H. had 
entered into possession shortly after the 
date of the agreement, and had paid two 
quarters' ren^ at the rate of 1402. a year : 
— Held, that this was sufficient evidence of 
a tenancy from year to year, as stated in 
the declaration, and in which W. H. had 
an assignable interest. Broythwayte v. 
Hitdkcodt, x. 404 

6, A., B., and C. (C. being an unmar- 
ried woman) entered into an agreement, 
dated 25th December, 1834, to take a house 
of the plaintiff for seven years, at a certain 
annual rent, payable Quarterly, under 
*which they entered. In September, 1835, 
C married; in December, A. became a 
bankrupt. In an action of debt by the 
plaintiff against A., B., C, and C.'s hus- 
band, for two years' rent, claimed to be due 
under the demise contained in the above 
agreement, the defendants, by their plea, 
denied the demise. There was also a count 
for use and occupation, to which they 
pleaded payment of all the rent due before 
U.'s marriage. The defendants proved pay- 
ment, by A.'s assignees, of the quarter's 
rent due at Michaelmas, 1835, and an ad- 
mission by the plaintiff of the receipt of 
the two previous quarters' rent ; but it was 
not shewn when, or by whom, these latter 
payments were made : — Held, that this was 
not evidence from which a new yearly te- 

VOL. XVI. 
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nancy, on the terms of the agreement, could 
be inferred, so as to charge all the defend- 
ants, inasmuch as it was not shewn that 
the payments were made before C.'s mar- 
riage, or with her assent after her marriage. 
D^dge v. Bowers, U. ^ 

Custom of the Country, when Applicable.'] 
— G. A custom of the country by which the 
tenant of a farm, cultivating it according to 
the course of good husband rv, is entitled, 
on quitting, to receive from the landloixL or 
in-coming tenant a reasonable allowance 
for seeds and labour bestowed on the arable 
land in the last year of the tenancy, and is 
bound to leave the manure for the land- 
lord, if he will purchase it, is not included 
by a stipulation m the lease under which he 
holds, tnat he will consume three-fourths of 
the hay and straw on the farm, and spread 
the manure arising therefrom, and leave 
such of it as shall not bo so spread on the 
land for the use of the landlord, on receiv- 
ing a reasonable price for it. Hutton y. 
IVarren, i. 466 

Evidence as to Custom of the Country.]-^ 
7. A declaration in case stated that the 
defendants were tenants to the plaintiff of 
a farm, and by reason thereof it was their 
duty, as such tenants, to manage and culti- 
vate the farm in a good and husband-like 
manner, according to the custom of the 
country; and assigned breaches in over- 
cropping, &c. Pleas: first, not guilty; se- 
cond, that the defendants were not, nor was 
either of them, tenants to the plaintiff of the 
messuage, &c., in manner and form as in the 
declaration alleged : — Held, that this latter 
plea only put in issue the fact of the te- 
nancy, ana not the holding subject to a 
duty to cultivate according to the custom 
of the country ; and that the defendants 
could not therefore object, on this record, 
that a lease, under which the land had been 
originally taken, was not produced by the 
plaintiff, in order to shew that it did not 
exclude the custom. HdUifax v. Cham- 
hers, iy. 662 

Excltuion of Custom of the Country^ Fa- 
riance,] — 8. In an action by a landlord 
against his tenant, the declaration stated 
that the plaintiff was possessed of a farm, 
whereon he had laid certain manure ; and 
thereupon, in consideration that the plain- 
tiff would give up possession of the farm to 
the defenoant, and would permit the de- 
fendant to have the benefit of the manure, 
the defendant promised the plaintiff to pay 
him so much money as he deserved to have, 
according to the custom of the country. 
Breach, non-payrhent of the value of the 
manure. At the trial, the plaintiff gave 
in evidence a written agreement, which 

4g 
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stated that the land had been manured with 
eight loads of manure per acre, and that the 
tenant agreed that the land, when given up 
bv him, should be left in the same state, or 
allow a valuation to be made : — Heldy that 
the written agreement excluded the custom 
of the country, as beine inconsistent with 
it ; and that there was tnerefore a variance 
between the declaration and the proof. 
Clarke v. RoysUme^ xiii. 752 

OtUgoing Tenant retains Possession in 
Zaio.] — 9. Where it appeared, that, by the 
custom of the country, as between out- 
going and in-coming farm tenants, the for- 
mer was entitled to a way-goinp share of 
the crop of wheat sown by him m the last 
year of his tenancy : that he cut the whole 
of such crop, and kept the fences of the 
field in repair until the whole crop was cut 
and carried away : — Held^ that, under such 
circumstances, tne out-goinff tenant had the 
possession in law of the field until the crop 
was carried away ; and, therefore, that his 
vendee of his share of the crop had a good 
defence, under the plea of not possessed, to 
an action by the new tenant tor breaking 
and entering the close in which the crop 
grew, for the purpose of carrying away his 
share. Griffiths y.Pulestan^ xiii. 358 

Evidence of new Tenancy.'} — 10. W. H., 
being tenant from year to year to Lady 
H., died, leaving his widow in possession. 
J. H. some time afterwards toox out ad- 
ministration to the deceased ; but the widow 
continued in possession, paying rent to 
Lady H., with the knowledge of J. H., who 
never objected to such payment, or made 
any demand of rent: — 6eldf first, that 
there was no evidence of a surrender by 
operation of law, so as to create the rela- 
tion of landlord and tenant between Lady 
H. and the widow ; secondly, that there 
were no circumstances from which a te- 
nancy from year to year to the admini- 
strator could be presumed. Doe d. Hull v. 
Wood, xiv. 682 

Entry to determine Tenancy at WilLl — 

11. The intent of an entry is undoubtedly 
in many cases important ; but in the case 
of tenancy at will^ whatever be the intent 
of the landlord, if he do any act upon the 
land for which he would otherwise be 
liable to an action of trespass at the suit of 
the tenant, such act is a determination of the 
will, for so only can it be lawful, and not 
a wrongful act — Per Cur. in Cam. Scacc. 
Tkimer v. Doe d. Bennett,. ix. 6^ 

Determination of Estate at WiU^ Evi- 
dence of Ckmtr<ict for Ihusnty at WillJ] — 

12. A., in 1817, let B. into possession of a 
§um as tenant at will, and in 1827 A. en- 
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tered upon the land without B.'s oonsent, 
and cut and carried away stone therefrom : 
— Heldy on error in the Exchequer Cham- 
ber, that this entry amounted to a deter- 
mination of the estate at will. In 1829, B., 
being one of the assessors for the land-tax 
in the parish, signed an assessment, in which 
he was named as the occupier of the &rm, 
and A. as the proprietor i-^Beld, that this 
was evidence whence the inrv might infer 
that a new tenancy at will had been created 
between the parties. TVmef* v. Doe d. 
Bennett, ix. 643 

Service of Declaration in Ejectment de- 
termines the Term,'] — 13. The service by 
lessor upon lessee of a declaration in eject- 
ment for the demised premises, for a for- 
feiture, operates as a final election by 
the lessor to determine the term ; and he 
cannot afterwards (although there has not 
been any judgment in the ejectment) sue 
for rent due, or covenants broxen, after the 
service of declaration. Jones v. Carter, 

XV. 718 

Disclaimer,'] — ^14. A tenant from year to 
year, who had agreed to buy his landlord's 
estate, having remained in possession for 
sevend years, without paying either rent or 
interest on the purchase-money, the agent 
of the lessor applied to him to give up pos- 
session. To wnich he answered, that he 
had bought the property and would keep 
it, and had a friend who was ready to give 
him the money for it: — Held, that this was 
no disclaimer, because it was not a claim to 
hold the estate on a ground neceasarilv in- 
consistent with the continuance of the 
tenancy from year to year. Doe d. Ort^ 
V. Stanion, i. 695 

[See infra, III, 6.] 



III. NoncB TO Quit. 

By one Joint-tenant*] — 1. A notice to 
quit given by a person authorised by one 
of several lessors, joint-tenants, determines 
the tenancy as to all. Doe d. Kindersl^ 
V. Hughes, vii. 139 

[See ExBCUToa, 1, 5.] 

2. A notice to quit a house held by the 
plaintiff, as tenant from year to year, was 
given to him on the 17th June, 1840, which 
required him to quit the premises ** on the 
11th October now next ensuing, or such 
other day and time as his said tenancy 
should expire on." The tenancy had com- 
menced on the 11th October in a former 
year : — Held, that this was not a good notice 
for the year ending on the 11th October, 
1841. Mills y.Ooff, xiv. 72 

[Compare Doe v. Morphett, 7 Q. B. 577, 
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when Doe d. Lord Huntingtower w. CuUiford 
(4 D. & R. 248) wu decided not to be law.] 

Where Land and House heldfirom different 
Periods,'] — 3. A tenant held a house and 
land from year to year, the land from the 
2nd of February, the house, &c. from the 
1st of May. On the 16th of February, 1838, 
a notice to quit was served on him, requir- 
ing him to quit and deliver up the farm at 
the end of nis present year's holding : — 
JHeld^ that this was a good notice to deter- 
mine the tenancy in the spring of 1839 ; it 
not being shewn on the part of the tenant 
that the land was not tne principal sub- 
ject of the holding. Doe d. J^iniersley v. 
Bitffkes, vii. 139 

[See also Doe d. WUHams v. Smiikf 5 Ad. 
& EIL 359.] 

4. QtftFTtf , whether, where a tenant holds 
a farm from year to year, the lands from 
the 2nd of February, and the house from 
the 1st of May, a notice to quit the whole, 
^ ven half a year before the 2nd of February, 
18 sufficient to entitle the landlord to re- 
cover the whole in ejectment, on a demise 
dated the 3rd of Februaiy ? Doe d. Daven- 
port V. Rhodesy xi. 600 

5. A tenant from year to year, believing 
that his tenancy determined at Midsum- 
mer, gave a written notice to quit at that 
period, which the landlord accepted, and 
made no objection to. The tenant, having 
afterwards discovered that his tenancy ex- 
pired at Christmas, gave his landlora an- 
other notice accordingly, and, on possession 
being demanded at Imdsummer, refused to 
quit the premises. An ejectment having 
been brought : — HeUd^ that the tenancy was 
not determined by notice, inasmuch as it 
was not good as a notice to quit, and could 
not operate as a surrender by note in writ- 
ing within the Statute of Frauds, the first 
bemg to take effect in future. Doe d. 
Murrdl v. Milwardy iii. 828 

[See Bessell ▼. Landsberg^ 7 Q. B. 638, and 
iafra, SuaajcNOSB.] 

Disclaimer, "] — 6. Lands were held by G. 
as tenant from year to year to D., who died 
in 1837, and devised the same to trustees 
for the term of 140 years, upon trust (inter 
alia) to permit his wife E. D. to take the 
rents and profits thereof durin§[ her life. 
G. paid the rent to £. D., the widow, after 
D.'s death, from 1837 to 1840, and on re- 
ceiving a notice to quit from her in March, 
1 840, stated that he did not think she would 
turn him out of possession, as she had pro- 
mised he should continue on as tenant from 
year to year : — Hetd^ in an action of eject- 
ment brought by the trustees for the re- 
covery of the premises, that this was suffi- 
cient evidence of a disclaimer by G. of the 
title of the trustees, to warrant the jury in 
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finding a verdict for the plaintiff. Doe d. 
Davies v. Evans^ ix. 48 



IV. Holding Over. 

Continuance of Holding."] — 1. Where A. 
had granted a lease, and the lessee had con- 
tinued in possession afl^ r the expiration of 
sucH lease, and also after A.'s son had come 
into possession of the property, the te- 
nancy was held to be upon the same terms 
as the lease, so far as those terms were ap- 
plicable to a tenancy from year to year. 
Hutton V. Warren^ i, 475 

Co-tenant not Liable for Holding Over,] — 
2. Where there is a demise to A. and B. 
for a term, and B. holds over after the ex- 
piration of the term, without A.'s assent, 
A. is not liable for rent becoming due dur- 
ing such holding over. Draper v. Crofts. 

XV. 166 

[The point was left undecided in Tnicred v. 
Chrirtg, xU. 316.] 

Liability of Tenants holding over ly Sub- 
tenants,'] — 3. The defendants took certain 
premises of the plaintiff for nine months, 
at a rent certain, with the option, at the 
end of that time, of taking a lease for seven, 
fourteen, or twenty-one years. Before the 
expiration of the nine months, the defend- 
ants let the premises to a company for six 
months, who actually occupied them for 
that period : — HeU that at the end of a 
year from the expiration of the nine months, 
the defendants were liable to the plaintiff, 
in an action for use and occupation, for a 
year's rent. Waring v. King^ viii. 671 

Liability of Joint Lessees where Premises 
are held over,'}— A, A. let premises to four 
persons, B., C, D., and E., tor a year certain, 
ending at Midsummer, 1839, with a proviso, 
that, if a month at least before the termina- 
tion of the year a reauest were made to him 
to that effect, A. would grant them a lease for 
seven, fourteen, or twenty-one years. The 
lessees were directors of a joint- stock bank, 
and occupied the premises for the purpose 
of ite business. B. ceased to be a director 
in January, and C. in March, 1839. On 
the 31 st of May, the solicitor of the direc- 
tors applied to A. to renew the tenancy for 
another year to the then directors ; but no 
agreement to that effect was finally execu- 
ted. On the 20th of June, the solicitor 
applied for a renewal of the agreement for 
a quarter of a year ; to which the plaintiff, 
on the 23rd, replied "that he should con- 
sider of it." Nothing further passed be- 
tween the parties, but at the Michaelmas 
following the premises were delivered up to 
A.: — Heldy that the four original lessees 
were liable to A., in an action for use and 
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occupation, for the rent of the quarter from 
Midsummer to Michaelmas. Christy v. 
Tanertdy vii. 127 

[See 8, a, ix. 438, xii. 316.] 

Holding Ovety under 4 Geo, 2, c. 28 — Zta- 
bility of JcHnt'tenani,'] — 5. A notice to quit 
lands on a given day, " or at such time as 
your holding shall expire, next after the 
expiration of half a year from the receipt 
of this notice," is a sufficient demand of 
possession, within the 4 Geo. 2, c. 28, s. 1, 
to render the tenant liable for holding over 
after the determination of the notice. 
Where, on receipt of a notice to quit to two 
joint-tenants, one of whom only actually oc- 
cupied the land, the other said *' that he had 
nothing to do with the land :" — Held^ that 
this statement was not admissible, to shew 
that a holding over after the expiration of 
the notice, was not wilful on the part of the 
latter. Qucrre, whether a Joint-tenant is ne- 
cessarily liable for the wilful holding over 
of his co-tenant ? Hirtt v. /Torn, vi. 393 

[See supra, 2.] 

Double Value^ how eHinuUedJ] — 6. 
Where the plaintiff, being the owner of a 
woollen-mili and steam-eneine, let to the 
defendant a room in the miU, together with 
a supply of power from the steam-engine 
by means of a revolving shaft in the room: 
— Hddy in an action for double value, un- 
der Stat. 4 Geo. 2, c. 28, against the tenant 
for holding over after the expiration of 
a notice to quit, that, in estimating such 
double value, the value of the power sup- 
plied could not be included. Jaobinson v. 
Jjearoydy vii. 48 

[See the principle as to measure of damages, 
p. 53.] 

V. Other Points. 
Jurisdiction of Justices in e<ise offraudu- 
lent RemoDoi,'} — 1. Justices of the peace have 
jurisdiction, under the 1 1 Geo. 2, c. 19, s. 4, 
to inquire into and ad indicate on an infor- 
mation for the alleged fraudulent removal 
of goods by a tenant, although it appears 
that the property in the premises is dis- 
puted, and tnat the tenant has paid the 
rent to one of the claimants. A warrant 
of commitment, under the 11 Greo. 2, c. 19, 
s. 4, did not state that there had been a 
complaint in writing to the justices, or that 
the examination of witnesses was upon oath ; 
but it referred to the order of the justices, 
(for payment of double the value of the 
goods removed), in which those matters 
were stated : — Heldy sufficient, and that the 
justices were not liable in trespass. Coster 
V. Wilson, iu. 411 

Propers-Tax not recoverable as Mon^ 
paid.'] — %. Where a tenant pays property- 
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tax, assessed on the premises, and omits to 
deduct it in his next payment of rent, he 
cannot afterwards recover the amount, as 
money paid to the use of the landlord. 
Gumming v. Bedborough, xv. 438 

[Pollock, C. B., decided the case upon the 
special agreement : lb. 443. Compare Franhliu 
V. Carter, 1 C. B. 750.] 
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See Bankrupt, III, 14. — ^Benefice, 2. — 
Churchwardens, 3, 4. — Covenant, II, 
14 ; III, 7. — Distress, 1, 1, 2. — Forfei- 
ture. — Inspection, 1. — Mines. — Power. 
— Readiness and Wiij.inonb8s, 4. — Sur- 
render. — Vendor and Purchaser. — 
Waste. 



I. Generally. 
II. Lease or Agreement. 
III. Stamp. 

I. Generally. 

By Estoppel J — 1. In 1742, a farm was de- 
mised by the Broderers* Company to F. for 
100 years, with a covenant for perpetual 
renewal. In 1827, the residue of this 
term had become vested in B., who in that 
year assigned it by way of mortgage, with 
a proviso for redemption. On the 22nd 
May, 1828, H. demised the same farm for 
twenty-one years to the plaintiff. On the 
12th January, 1836, the mortgagees and U. 
surrendered the premises to the Broderers* 
Company. On the 13th January, 1836, 
the Company demised them to H. for 100 
years; and shortly afterwards the unex- 
pired residue of that term, and all the 
estate and interest of H. in the premises, 
were assigned to the defendant. In an 
action by the plaintiff against the defend- 
ant, on a covenant in the lease from H. to 
the plaintiff, to keep down the rabbits on 
the farm, the defendant pleaded, first, that 
U. did not demise to the plaintiff; second, 
that^the reversion on that lease did not vest 
in the defendant : — ffeldy that both these 
issues ought to be entered for the plaintiff; 
for that the lease, being by deed, was a 
good demise by way of estoppel, and a re- 
version in H. by estoppel was thereby 
created, which prim4 facie was a reversion 
in fee, and therefore was not surrendered 
to the Broderers' Company, but passed 
from H. to the defendant. Sturgeon v. 
Wingfield, xv. 224 

Duration of, for Lives,'] — 2. By an in- 
denture of lease, certain premises were de- 
mised to M. E. and her heirs, habendum to 
her and her heirs for and during the natur^ 
lives of M. E.'s son, J. £., her daughter, M. 
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£., and A. E.'s grand-daughter, and the life 
of the snrvivor of them. A. E. had adaugh- 
ter, hut he hadnotany ffrand-daughter at the 
time of making the iDoenture, nor previous- 
ly thereto, though suhsequently he had se- 
veral grand-daugnters : — ^Zr<^(f, that the lease 
was good for the lives of J. E. and M. E. 
only. Doe d. PemberUm v. Edwards^ i. 553 

Effect of new Demise datina from an an^ 
teeeSem Period,'] — 3. In replevin, the de- 
fendant made cos^isance for half a year's 
rent, due at Michaelmas, 1841, for a farm 
held hy the plaintiff under J. H., at a rent 
of 86/., payahle half-yearly, at Lady -day 
and Michaelmas. The plaintiff pleaded in 
bar, that, by an indenture made between 
J. H. and the plaintiff, puroorting to be 
made on February 1st, 1841, but which 
was in fact made after Michaelmas, 1841, 
and after the rent became due, J. H. re- 
leased the plaintiff from the rent. The 
replication set out the indenture, which 
bore date February 1st, 1841, and was a 
lease from J. H. to the plaintiff of the farm, 
to hold from dOth July, 1840, for fourteen 
years, at a rent of 86/., payable half-yearly, 
at Lady-day and Michaelmas, the first pay- 
ment to l>e made at Lady-day next: — 
Held^ that this was no release of the rent for 
which the cognisance was made. Cooper v. 
JRobinson, x. 694 

Variance in Statement of Considera-^ 
fton.]— 4. The declaration stated, that it 
was agreed between the plaintiff and the 
defendant, that the plaintiff should pur- 
chase of the defendant certain house and 
shop fixtures, specified in a certain inven- 
tory, for 150/. ; that 125/. should be paid 
on takinff possession, and the remainder of 
the purchase-money by three bills of ex-. 
chanee ; that the defendant should grant, 
and the plaintiff should take, a lease of the 
messuage for twenty-one years, at the rent 
of 60/. The declaration then averred, that 
the plaintiff tendered to the defendant for 
execution an instrument in the form of a 
lease, which, siter it should have been exe- 
cuted by the defendant, would have be- 
come such a lease as was so agreed to be 
granted by the defendant to tne plaintiff. 
The defendant traversed this averment. 
The indenture tendered by the plaintiff 
stated, that as well in consideration of the 
sum of 150^ paid by the plaintiff to the 
defendant, as of the yearly rent, costs, &c., 
the defendant had demised and leased all 
that messuage, &c. : — Held^ that the con- 
sideration was not truly stated, and there- 
fore that the instrument was not such a 
lease as was agreed to be granted by the 
defendant to the plaintiff. VonhoUen v. 
Ehowles, xii. 602 
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Oonetruetum ofAgreememtfor^ as to Coee* 
nants,] — 5. A. agreed to let, and B. to take, 
a piece of land, with liberty to build there- 
on such warehouses, glass-houses, kilns, 
houses of workmen, and other erections 
necessary for carrying on the business of a 
fflass manufactory, as he should think fit, 
for sixty-one years, at a certain rent ; and 
B. agreed to pay the rent, to build in a sub- 
stantial manner, and not to use the pre- 
mises for any other purpose than a glass 
manufactory '^during tne term ; a lease and 
counterpart to be executed in conformity 
with the agreement, in which should be 
inserted all the usual covenants: — Held^ 
that this agreement did not warrant the in- 
sertion in the lease of an affirmative cove- 
nant by the lessee, that he would carry on 
the business of a glass manufactory on the 
demised premises during the term. Doe d. 
Marquis of Bute v. Ouesty xv. 1 60 

What is Manure made on the FarmA — 6. 
Where, at the sale of the stock of the defend- 
ant, the tenant of a farm, W., the tenant 
of an adjoining farm bought two cows, and, 
by the defendant's permission, left them on 
the defendant's farm for some weeks, bring- 
ing provender from his own farm to feed 
them : — Held^ that the manure made by 
these cows was manure made on the farm, 
and that the removal of it by W. was a 
breach of the condition of a bond, where- 
by the defendant had stipulated with his 
landlord, that he would ** put and spread 
all the manure and compost then collected 
in the middenstead, or on any other part of 
the farm, on the meadow-land, and would 
not sell, cart, or convey away dung, com- 
post, or manure from the said farm. ' Hin" 
die V. Pollitt, vi. 529 



II. Lbasb or Aorbemknt. 

See AoREKMENT, I, 5.— Churchwardbns, 
3. — Landlord and Tenant, II, 2. 

1 . An agreement in the following terms : 
— " I, W. E., do hereby acknowledge that I 
am indebted to B., as agent of S., my land- 
lord, in the sum of 22/. for arrears of rent, for 
the cottage in my occupation ; and I do now 
pay the sidd B. the sum of 5s. on account 
and in part of such rent, and do hereby un- 
dertake to pay the said B. the sum of 8/. per 
annum, by quarterly payments from Mi- 
chaelmas last ;" was held not to require a 
lease stamp. Eagleton v. OutteridgCj xi. 465 

[See Bieknell v. Hood, v. 108 ; Curling v. 
Mills, 6 M. & 6. 182. The substance of nearly 
all the cases is stated in Woodfall's Landlord and 
Tenant, 125-135, 9th edition.] 

Lease not Avoided Iw subsequent Agreement 
for Pur€hase.'-2. On the 28th October^ 
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184d»theplidntifi;thedefendaiit,and M., en- 
tered into an agreement, by which, after re- 
citing that M. was tenant to the defendant of 
a house, at a rent of 26/. a year, and had 
agreed to let it to plaintiff at a rent of 20/. 
a year, from 24th June, 1844, at which 
time defendant agreed to exonerate M. from 
his tenancy on his paying all rent up to 
that day, and to accept plaintiff as tenant 
from that period at the said rent of 20/. a 
year, M. agreed to let, and plaintiff to 
take, the house, from the date of the agree- 
ment to the 24th June then next, at the 
rent of 20/. a year, and M. agreed to find 
all materials, except lath, to put up a par- 
tition wall, &c., plaintiff finding lath and 
labour ; and pliuntiff agreed to take the 
house of defendant from the 24th June, at 
the rent of 20/. a year, and to give or take 
six months' notice to quit the premises; 
and defendant agreed to exonerate M. from 
his tenancy on the said 24th June, on his 
paying up all rent due at that time. Im- 
mediately after the execution of this agree- 
ment, M^ let plaintiff into possession of the 
premises. On 4th March, 1844, defendant 
agreed to sell the house to the nUintiff, but 
this agreement was not carried into effect : 
^HeM^ first, that the instrument of 28th 
October, 1843, amounted to a lease of the 
premises, by defendant to plaintiff, from 
24th June, 1844 ; secondly, that it was not 
affected by the subsequent agreement for 
the sale of the premises. TarU v. Darhf^ 

XV. 601 
\Aee. Doe d. Chray r, StmioHj L 701.] 

2. By a memorandum of agreement, the 
plaintiff agreed to let to the defendant, and 
the defendant agreed to take, a house, Sec, 
from the 24th June then next ensuing, for 
the term of twenty-one years, determinable 
at seren and fourteen years ; that the lease 
to be granted by the plaintiff was to con- 
tain a coTenant on her part for the defendant 
to purchase the fee-simple for 600/., at any 
time within the first seven years of the said 
term to be granted, and a covenant on the 
part of the defendant for payment of the 
rent of 35/., payable quarterly, clear of all 
deductions for taxes whatsoever, and that 
the insurance on the sum of 500/. was to be 
paid by the plaintiff, and to be repaid by 
the defendant, as an increased rent, to lav 
out within twelve months the sum of 100?. 
on the said premises, to keep the premises 
in substantial repair, and all other usual 
covenants, as in leases of houses in B. ; and 
that the defendant should execute a coun- 
terpart of lease when tendered to him by 
the solicitor of the plaintiff, and that the 
expense of the lease and counterpart was to 
be borne and piud by the derendant: — 
Meld, that this was an agreement for a lease, 
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and not an actual demise, and that the de- 
fendant, having entered and paid rent under 
the agreement, became tenant from year to 
year, which tenancy could onljr be deter- 
mined by a regular notice to quit, or a sur- 
render in writing. Chapman v. Towner, 

vi. 100 

3. By an instrument dated December 
13th, 1834, A., in consideration of the 
rents, covenants, and agreements there- 
inafter mentioned, agreea to grant a lease 
to B., hia executors, &C., of certain pre- 
mises, to hold the same for the term of 
two years and three-quarters wanting seven 
days, firom the 25th of December instant, 
yielding and pacing a certain rent payable 
quarteriy, the first payment to be made on 
tne 25th of March then next ; which said 
indenture should contain covenants on the 
part of B. to pay the rent, &c., and all such 
other covenants as were contained in a lease 
therein referred to ; and B. agreed that he 
would, if and when requested so to do bv 
A., accept such lease ; and that, until such 
lease should have been granted as aforesaid, 
it should be lawful for A., his executors, 
&c., to distrain for all or any part of the 
rent which might become due from B. for 
or in respect of the premises thereby agreed 
to be demised, at any time after the execu- 
tion of that agreement : — Held, that the in- 
strument operated as an agreement only, 
and not as an actual demise ; and, conse- 
quently, that an agreement stamp was suf- 
ficient for it. BidtneU y. Hood, v. 104 



Agreement (m/^.l— 4. By articles of agree- 
ment, dated 2nd Ma)r, 1838, the defendant 
agreed with the plaintiff that he would 
grant him a lease of a messuage, &c., for 
twenty-one years from Midsummer-day 
then next, at the rent of 45/., payable 
quarterly, on the usual days of payment, 
in every year daring the said term, the 
first payment to commence on the 29th 
September then next ; to be entered upon 
immediately by the plaintiff, he having, on 
the day of the date, paid 25/. to the de- 
fendant ; and in the lease were to be con- 
tained covenants to pay the rent, to repair, 
&c., and all other usual and reasonable co- 
venants, with a power to either party to 
determine the lease at the end of seven or 
fourteen years : — Held, that this instrument 
amounted to an agreement for a lease only, 
and not to an actual demise, and that the 
plaintiff was not entitled to recover as for 
the breach of an implied promise for quiet 
enjoyment. Braehter v. Jactwn, vi. 549 

Between December 31, 1844, and October 
2, 1845.]-^. By 7 & 8 Vict. c. 76, s. 4, (in 
force from and after the 31 st of December, 
1844, and repealed by 8 & Vict. c. 106, 
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from the Ist of October, 1845), it was en- 
acted, that no lease in writing of any free* 
hold, copvhold, or leasehold land should be 
valid, unless the same should be made by 
deed ; but that any agreement in writing 
to let any such lands should be valid and 
take effect as an agreement to execute a 
lease. By a document, dated the 3rd of 
July, 184iS, and purporting to be a memo- 
randum of asreement, (made while thatsec- 
tion was in force), M. agreed to let, and B. 
to take, certain rooms in a house, from the 
7th day of that month, for the monthly 
rent of d6#., to be paid every four weeks : 
— Heldy that by virtue of the statute, (see 
per Parke, B., 311). it was only an agree- 
ment to execute a lease, and was weu ad- 
mitted in evidence as such agreement, with- 
out a stamp, being of no certBiin value above 
1/. 16f. QucBrey whether, since the repeal 
of 7 & 8 Vict. c. 76, s. 4, by 8 & 9 Vict. c. 
106, such a memorandum would require a 
stamp of 1^. 16s, as a lease under 65 Geo. 3, 
c. 184, Sched. Part I, tit. ''Lease?" Burton 
V. Eeevell, xvi. 307 

[The 7 & 8 Vict. c. 76, applied to all leases in 
writing ; bat 8 & 9 Vict. c. 106, 8. 2, applies only 
to leases ^'required bylaw to be in writing/' which 
are now " void at law nnless made by deed."] 



III. Stamp. 

See suprOf II, 5. — Aobebmsnt, II, 8, 9, 10. 

— Stamp, 6. 

Stamp where Coneideration relatet to the 
Improvement of the Estate.'] — 1. Where a 
piece of land was demised for nioety-nine 
Years, at an annual rent of 8/., and the 
lease contained a covenant that the lessee 
should, within a year from the granting of 
the lease, build a dwelling-house on the 
land, and expend the sum of 160/., at the 
least, upon it : — Hdd^ that a stamp of 1/. 
was sufficient. Nicholls v. Gross, xiv. 42 

Stamp iohere there is an uncertain eontin- 
gent Addition,'\ — 2. An instrument which 
operated as a lease reserved a rent of 60/., 
but contained a stipulation that the land- 
lord should insure the premises for 1000/., 
and that the premiums of insurance should 
be added to the rent of 50/., and become due 
and payable in like manner as the rent : — 
Hela, that this was not a '* deed not other- 
wise charged," within the meaning of the 
65 Geo. 3, c. 184, tit. '< Deed," but was pro- 
perly stamped with an ad val. lease stamp 
of 1/. lOf., as on a rent exceeding 20/. and 
not exceeding 100/. ; and that, it the pre- 
miums of insurance added to the rent ex- 
ceeded 100/., it lay upon the party seeking 
to impeach the instrument to shew that 
they did so. WUson v. Smith. xu. 401 
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LEGACY. 

See Debt, II, 2. — Monet had and re- 
ceived, II, 6.] 

Assent,"] — 1. Assent of an executor to a 
bequest is not matter of law, but a question 
of fact for the jury. Mason v. Famell, 

xii.674 

[See Dbvisb, 18.] 

Insufficient Proof of Assent,"} — 2. A tes- 
tator bequeathed to his two sons his two 
carriage manufactories, with all fixtures, 
implements, tools, stock, job-carriages, har- 
ness, and everything appertaining to his 
trade in the said manufactories. At the 
time of his death, a carrisjg^e was in one of 
the manufactories unfinished, which was 
being built to the order of a purchaser. A 
question arose between the executors and 
the sons, whether this carriage fell within 
the above bequest ; and the executors paid 
the legacy duty on the whole, but annexed 
the following memorandum to the legacy 
receipt i—^ A disagreement arising between 
the sons, S. and T., and the executors, as 
to whether the whole of this item belongs 
to the said sons, or part to the residue, the 
executors desire to pay the duty on the 
whole, leaving it for tnem to settle with 
the legatees the proportion of duty, when 
the matter in dispute shall be determined." 
The sons retainea possession of and finished 
the carriage, delivered it to the purchaser, 
and received the price. In an action by 
the executors against them for money had 
and received, commenced two years after- 
wards : — Held, that there was no evidence 
to go to the jury of assent by the executors 
to the legacy of the caiTiage to the defend- 
ants. Elliott V. Elliott, ix. 23 

[Parke^ B., referring to Shep. Toach. 456, 
457, said, that position requires some qnalifica- 
tion.] 

PaymentJ] — 3. As to evidence of pay- 
ment of legacies under the plea of plene ad- 
ministravit, see Smith v. Day, ii. 684, 702 
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Applicaticn of 66 Oeo.3, e. 184.1 — 1. One 
S. M., by his will, devised all his real 
estates, except his mort^piges in fee, unto 
W. V. and J. M., their heirs, &c., upon cer- 
tain uses, viz. to the use of W. M. and his 
assigns for life, with remainder in tail to his 
issue, with divers remainders over. The 
testator devised all the residue of his per- 
sonal estate, after payment of debts and 
legacies, as also all such real estates as he 
was seised of as mortgagee in fee, unto 
W. y. and W. M., their heirs, executors, 
&c., upon trust to convert the whole of the 
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residae into money, and to lay out and in- 
vest the same in the purchase of real estate, 
to he conveyed to the said W. V. and J. 
M., (the trustees of his real estates), their 
heirs, &c., upon the same uses as his said 
real estates. And the testator declared, that, 
until such purchases, his executors should 
place out or continue all the said residue at 
interest, in the names of his said executors, 
on mortgage of real estates, or in the public 
funds ; the interest of which latter was to 
be paid to the persons to whom the rents 
of the real estate therewith to be purchased 
would belong by virtue of his will. The 
testator appointed W. V. and W. M. his 
executors, and died in 1791, when they 
took upon themselves the execution of the 
will. The residue amounted to 14,000/., 
and was invested in mortgage in the names 
of the executors, before the year 1790, and 
before the act of 36 Geo. 3, c. 52 ; after 
which W. V. died ; and W. M., who en- 
joyed the interest during his lifetime, be- 
came the surviving executor. W. M. died 
without issue in 1825, and appointed W. 
H. and G. R. his executors. The money 
was never apnlied to the purchase of real 
estate ; and W . H. and G. R., the execu- 
tors named in the will of W. M., on the 
26th January, 1832, paid the residue of the 
personal estate of S. M. (the original testa- 
tor) to J. M., he being the person entitled 
to it under S. M.'s will : — Held^ that this 
was a legacy given by the will of a person 
dyin^ before tne 5th April, 1805, and paid, 
satished, or discharged, after the Slst day 
of August, 1815, within the meaning of the 
55 Greo. 3, c. 184, and was liable to the pay- 
ment of the legacy duty under that act. 
Attomey-Oeneral v. Hancock^ ii. 563 

Upon Rent-charge pursuant to Power,'\ — 
2. A testator devised real estate to W. T. 
for life, with remainder to his first and 
other sons in tail, with remainder to T. P. 
for life, remainder to his first and other 
sons in tail, remainder to G. P. for life, 
with remainder over ; and gave a power to 
the several persons, who, by virtue of the 
limitations in the will, should be in actual 
possession of the estates by deed or will, to 
appoint to any woman or women they 
should marry, by way of jointure, rent- 
charges not exceeding 750/. per annum for 
life, to be issuing out of and chargeable 
upon the devised estates, clear of all taxes 
and deductions whatsoever. W. T. died 
without issue, and T. T. entered into pos- 
session of the estates, and by his will 
chained them with 750/. per annum, by 
way of jointure to his wife, under the power, 
and died without issue male, whei'eupon G. 
P. entered into possession : — Held, on error 
brought on the judgment of the Court of 
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Exchequer, that G. P. was chaiveable with* 
legacy duty, after the rate of 10?. per cent., 
on the value of the rent-charge of 750/. per 
annum, affirming the judgment of the 
Court below. Pickardv,Attam^General, 

iii.552;vi.348 

On Annuity charged upon Real Estate by 
Willy pursuant to a Power by Deed."] — 3. A., 
by deed dated in 1802, conveyed certain 
lands to trustees, to the use of himself for 
life, remainder to B., his son, for life, with 
remainders over. The deed contained a 

Eroviso, that it should be lawful for B., by 
is last will, to limit and appoint, to the 
use of himself or any other person or per- 
sons, any annual sum or sums of money, 
not exceeding the yearly sum of 700/., to 
be charged upon and payable out of the 
lands included in the deed, to commence 
from the death of B., and to be either per- 
petual or in fee, or payable for such timea 
and in such manner, in all respects, as B. 
should think fit. B., bv his will, by virtue 
of this power, appointed an annuity of 700/. 
a year to C. for her life, charged upon and 
payable out of the said land: — Held, that 
legacy duty was not payable in respect of 
such annuity. Attomqf-General v. Mar- 
quis of Hertford, xi v. 284 



Directoty or Discretionary Clause,'] — 4. A 
testator, by his will, after giving certiun 
legacies, gave, devised, and bequeathed un- 
to his executors, their heirs, executors^ and 
administrators, all the rest and residue of 
his estate, real and personal, upon trust, 
at such times as they might think fit, to 
sellf convey or otherwise convert into money, 
the same or any part thereof ; and the tes- 
tator directed that all the residue of his 
estate should be invested as it should be 
realised, and should be divided amongst all 
his cliildren, in such shares and proportioiia 
that his son, then bom, should take four 
shares, any other son or sons which he 
mi^ht have should take three shares each, 
and his daughters should take two shares 
each ; but if his son, then bom, should die 
before twenty-one years, and without leav- 
ing issue, the testator directed that his next 
son should take four shares ; or, if he should 
have no other son, then that his eldest 
daughter should take three shares ; and he 
directed that, in the event of any of his 
children dying under twenty-one, and with- 
out issue, his or her legacy or share should 
be considered as having lapsed ; and that, 
in case any of his daughters should marry 
under twenty-one, his trustees should settle 
her fortune upon such trusts, &c. as were 
specified in the will of his the testator's 
father, with respect to certain bequests of 
personal property to the sisters of the said 
testator therein contained ; and the testator 



LEGACY DUTY. 



LEGACY DUTY. 



directed that his trustees should have full 
power, in making such sales as in the said 
will vfere directea^ to resort to either public 
or private sale, and to buy in and re-sell, 
and to defer any sale so long as they might 
think fit, and of caxuing any particular 
parts o/his, thesatd testator^ Sy realorpersonal 
estate to be valued, instead of being sold, and 
o/allottinffsuchpart toanyor either of the said 
testatot's children at the amount of the valuer- 
tumy as a part of his or her proportion of his 
residuary estate, buittobe considered as per- 
sonal estate^ and subject to the trusts in the 
said will declared respecting such propor- 
tions of residuary estate. The testator, at 
the time of his death, had one son and four 
daughters. The trustees, after the testa- 
tor's death, sold a large part of the real and 
personal estate, amounting to 180,000/., and 
caused the remaining part of the residue, 
which consisted of real estate, to be valued, 
and the same was vidued at 00,000/., which 
was the son's share of the residue ; and 
the sums of 45,000/. each, amounting to 
180,000/., were the shares of the daughters. 
The trustees allotted the estate which had 
been so valued at 90,000/., to the testator's 
son, at the amount of the valuation, and re- 
tained the sum of 180,000/., the proceeds of 
the part which had been sold, for the benefit 
of the four daughters: — Heldy that legacy 
duty was payable upon the amount of the 
part which was actually sold, but not unon 
the part which the trustees had allotted to 
the testator's son, under the discretionary 
power contained in the will. Attomey- 
Qeneral v. Mangles, v. 120 

[See Williams r. Attorney- General, 11 Q. & 
Rn. 1.] 

Under Power of Appointment.'] — 6. J. R. 
by his will, after directing his real estates 
to be sold and converted into personalty, 
gave the general residue of his personal 
estate to his daughter J. A. P., J. K., J. S., 
and J. G., his executrix and executors, 
upon trust, to permit his said daughter to 
receive the rents and dividends thereof dur- 
ing her life, and after her decease, upon 
trust for such person or persons, ( other than 
and except J. W. and his relations, M. H. 
and his relations, and the relations of the 
late husband of the testator's said daughter 
and every of them), in such parts, shares, 
and proportions, and in such manner and 
form as the said J. A. P., whether sole or 
covert, should by will appoint, and in de- 
fault of appointment, in trust for the next 
of kinW D. R. And the testator declared, 
that in case his said daughter should inter- 
marryjwith the said J. W. or any of his 
relations, or should reside with or receive 
visits.from him or them, the bequests in 
her power should utterly cease. After the 
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testator's death, the said J. A. P. married 
G. E. P., and the interest and dividends of 
the testator's residuary estate were regu- 
larly paid to her until her death. Previ- 
ously to her death she made a will, and 
thereby, in exercise of the power under her 
Other's will, she gave 10,000/. Consols to 
the descendants of the before-named D.R., 
and gave all the rest of her late father's 
property to various persons, strangers in 
olood to both her father and herself. D. R. 
was the son of a brother of J. R. the testa- 
tor: — Held, first, that on the death of 
J. A. P. a duty of one per cent, became 
payable in respect of the bequest, in the 
will of J. R., of the residue of his estate and 
effects to J. A. P., after allowing any duty 
already paid in respect thereof: — Hefd, also, 
that legacy duty was payable in respect of 
the bequests contained m the wiU of J. A. P., 
at the same rate at which it would have 
been payable, if they had been mere legacies 
given by her, payable out of her own per- 
sonal estate. Piatt v. Houth, vi. 756 
[Affirmed inDom. Proc, The Attorney ^Ge* 
nerai v. Drake, 10 CI. & Fin. 257.] 

Upon Bequest to Trustees for Charitable 
Purposes. ^---S, A testator bequeathed to 
trustees a sum in the 3/. per cent. Consols, 
in trust, as to 1700/., part thereof, to pay 
and apply the dividenas in establishing and 
supporting a daily school at N., for the in- 
struction of twenty boys, on the principle 
of a national school ; the dividends to be 
retained by R. fi., sen., and R. B., jun., 
(two of the trustees), to be so applied ; and 
he directed that R. B., jun., should be the 
schoolmaster, and that the management of 
the school should always remain in the 
family of R. B. And as to 400/., other 
part of the said stock, the testator directed 
that the dividends should be paid by the 
trustees to, and applied by, the school- 
master for the time being of the said 
school, in providing the boys with pina- 
fores, caps, and shoes, and also with books 
and slates ; such clothes, books, and slates 
to be left behind them on leaving the 
school: — Held, that these bequests were 
subject to the legacy duty. In re Griffiths, 
deceased, xiv. 610 

[^Ace. Attorney -General v. Fitxgerald, 13 
Sim. 83.] 

Beneficial Interest in Residue,']— 7. Exe- 
cutors cannot be called upon to pay legacy 
duty upon the whole of a residue be- 
queathed to them in trust to divide the in- 
terest ''among poor pious persons, in ten or 
fifteen pounds, as they should see fit." At- 
Uymey-General v. Nash, i. 237 

[In error, affirming the jad^ment of the Court 
of Exchequer, 1 C. M. & R. 142. Ex parte 
Franklin, 3 Y. & J. 544, doubted.] 
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Foreign DmnicU^ — 8. A British sabjecty 
domiciled and having real and penonal es- 
tates in EngUmd, went aforoady and pur- 
chasedy in 1828, the title, castiSy and estate 
of R.y in the Papal States. He hired 
Italian domestic senrants, male and female, 
whom he kept at R., nntil his death. He 
expended laige sums in repairing and im- 
proving the castle and gronnds of R., which 
repairs and improvements were going on at 
the time of his death. He did not make 
R. his constant residence, but from 1828 to 
1831 sometimes occupied it, sometimes lived 
in famished lodgings in the town adjacent, 
and at other times visited Rome, Florence, 
and other parts of Italy, residing in fur- 
nished lodgings. In 1831, he came to 
England, and resided in diflferent parts of it 
till September, 1832. In March, 1832, he 
made his will in London. In the same 
month, he left England and went to Flo- 
rence, where he remained two months, and 
thence to R. ; he then lived sometimes in 
the castle of R., sometimes in furnished 
lodgings in the adjacent town, till October, 
1833, when he went to Rome, and there 
lived in furnished lodgings till his death, in 
February, 1834: — Held^ that upon these 
facts there was no evidence of the testator's 
having actually acquired a domicil at R., 
or elsewhere abroad, although they indi- 
cated an intention to make R. his domi- 
cil; that his English domicil therefore 
remained, and legacy duty was conse- 
quently payable on the bequests contained 
in his will. Quasre^ whether, if he had 
obtained a domicil abroad, legacy duty 
would not still have been payable ? Attor- 
m^'Chneral v. Dunn^ vi. 51 1 

[Qiuertf, whether domicil is a question of fact 
or law, see 620, n.] 

9. A., a British subject, domiciled in 
England, made his will and died in England, 
and by his will disposed of certain govern- 
ment notes of the East India Company, 
issued at Calcutta, and the amount of 
which was receivable only under an Indian 
probate, and appointed an English exe- 
cutor. The executor executed a power of 
attorney to S. in India, who thereupon ob- 
tained letters of administration with the 
will annexed in India, under which he re- 
ceived the amount of the notes, and re- 
mitted to the executor in England, who 
paid it over to the legatees : — Held^ that 
legacy duty was payable thereon. In re 
Coal€8, vii. 390 

lAmold V. Amoidt 2 Myl. & Or. 256, in ef- 
feet overraled the case of The Attorney' General 
V. BeaUon, 7 Price, 560.] 

Liability of Escecutors.'] — 10. The pen- 
dency of a suit in eauity, at the instance of 
a legatee, praying tnat an account may b« 
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taken of the personal estate and effects of 
a testator received by the executors^ and 
that the personal estate may be adminis- 
tered, and his legacy paid, is no answer to 
an application by the commissioners of 
stamps, under the 42 Geo. 3, c. 99, if any 
duties have become payable on legacies 
which have been paid, notwithstanding the 
36 Creo. 3, c. 62, which provides that the 
court, in which such suit shall be instituted, 
shall, in giving directions concerning the 
payment of legacies, take care that no al- 
lowance shall be niade in respect of any 
legacy, &c., without due proof of the pajr- 
ment of the duties thereby imposed. It is 
the duty of an executor to deduct the 
amount of legacy duty on payment of the 
legacy, and, if he omit to do so, he will be- 
come personally responsible for it. In re 
Sammon, iii. 381 

Pradiee ai to Rule against Exeentore and 
Ooate,'] — 11. When, on a rule nisi calling 
upon executors to account for and pay 
over Ifgacy duties, the executor does not 
appear to shew cause, and the rule is there- 
fore made absolute, the Court ordered that 
in future, in such cases, it should form 
part of the rule, that if, upon the delivery 
of the accounts, there should be found to 
be any duties payable to his Majesty, 
the executor or administrator should pay 
the costs of the crown, to be taxed in the 
usual manner. In re Bobineon^ ii. 407 
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I. Whbn Maintainable. 

Words to be construed by Bystanders.'] — 
1. The use of words imputing an indictable 
offence is actionable or not, according to the 
sense in which they may fairly be under- 
stood by bystanders not acauainted with 
the matter to which thev relate, or which 
may render them a privileged communica- 
tion ; and the secret intent of the speaker 
in uttering them in the presence of such 
bystanders is immaterial. Hankinson v. 
Bilhy^ xvi. 442 

[So, writing of a person that he has the quali- 
ties " of the frozen snake in the fable/' is a 
libel, if 80 foand by the jury : Heart ▼. Silver' 
locke, 17 L. J., Q. B., 306, 12 Jur. 695.] 

2. The reason why the action lies is, that 
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tbow persons wlio heard the slander might 
infer that the plaintiff had been guilty of 
a felony, and might make a chaige founded 
upon it ; but if, at the time the words are 
littered, there are circumstances which 
clearly shew the words are not used in the 
sense of imputing a felony, then the charge 
falls to the ground, and no action will lie — 
Per Parkey a. Heming v. Pcwer^ x. 669 

Imputaium of Felony. 1 — 3. Declaration 
in slander stated, that plaintiff had been 
and was clerk to a certain mining company ; 
that the defendant, intending to cause it to 
he believed that he had been guilty, in the 
course of his employment, of grave crimes 
and felonies, heretofore, to wit, on July Ist, 
1836, in a discourse of and concerning the 
plaintiff, and of and concerning his having 
acted as such clerk, spoke of and concerning 
the plaintiff, &c.. these words — " You have 
done things with the company for which 
you ought to be hanged, and I will have 
you hanged before August 1st," (thereby 
meaning that the plaintiff had been guilty 
of felonies punishable by law with death hy 
hanging) : — Held good, on motion in arrest 
of judgment. Francis v. Boose^ iii. 191 



Charge of ''Robbery'' U LibeUous.J 
A declaration for the following words al- 
leged to have been spoken by the defend- 
ant's wife of the plaintiff — " You robbed 
me, for I found the thing you have done it 
with :" — Heldf that the words were action- 
able per se, without any colloquium or in- 
nuendo to explain the sense in which they 
were used. Boweliffe v. Edmondi^ vii. 12 

[" Yoa have robbed me of one shilling tan 
money/' with innuendoes showing embezzle- 
ment was intended, was held bad after verdict : 
Day V. Robmum, 7 Ad. & £11. 554.] 

Words spoken of Persons in the Way of 
TVckfe.]— 6. Slander for speaking of the 
plaintiff the following woros — '' Lwill bet 
5/. to 1/. that Mr. J. (the plaintiff) was in 
a sponeing-house for debt within the last 
fortnight, and I can produce the man who 
locked him up ; the man told me so him- 
self." And m answer to the following 
question from a bystander : — '*Do you mean 
to say that Mr. J ., brewer of Rosehill, has 
been to a sponging-house within this last 
fortnight for debt V — the defendant said, 
« Yes, I do." The jury found that the 
words were spoken of the plaintiff in the 
way of his trade : — Heldy tnat the action 
was maintainable, and that the verdict was 
right, as it was plain from the conversation 
that the words were spoken of the plaintiff 
in his character of a brewer. SetMe^ also, 
that the words were actionable independ- 
ently of that, because they must necessa- 
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rily affect the plaintiff in his trade and 
credit. Jones v. Littler^ vii. 423 

6. Words spoken of a tradesman, imput- 
ing to him a criminal intercourse with a 
female employed by him in his trade, are 
not actionable, (although laid to be spoken 
of him in his trade), unless they can be con- 
strued as imputing that he kept a bawdy- 
house. Brayne v. Cooper^ v. 249 

[So, in Doptey v. Roberts, 3 BiDg., N. C, 835, 
words imputing to an attorney that he had de- 
fraaded his crdiitors ; and in Jyre v. Crimen, 2 
Ad. 8c EU. 2, to a physician, that be had com- 
mitted adultery, were held not actionable. See 
also Heame v. Stowell, 12 Ad. & £11. 719, and 
James v. Brook, 9 Q. B. 7. Bat, semble, *' He 
is a bad character, no medical man will meet 
him," spoken of a sorgeon, would be actionable : 
Southee V. Denny, 1 Ezch. 196.] 

Of a Renter of Tbtti.]— 7. An action of 
slander cannot be maintained by a lessee 
or renter of tolls, for words spoken of him 
in his character of contractor for tolls, after 
he has ceased to contract for renting the 
tolls respecting which the words are spoken. 
Semble^ the renting of tolls is not a profes- 
sion or trade. Reliamy v. Burchy xvi. 590 

Jlfo/fce.]— B. A., having undertaken to 
build a house for B., employed C, a car- 
penter, to do some of the wood-work, for 
which A. had given an estimate. The bill 
sent in having exceeded the estimate, B. 
applied to D. to recommend him a sur- 
veyor to measure the work, upon which D. 
told B. that he had seen C. take away some 
of the quarterings. B. informed A. of it, 
who came to D., and asked him, did he say 
so? — ^to which D. answered, " Yes, I saw the 
man employed by you take from B.'s 
house two long pieces of quartering. I 
hallooed to the man." In an action of 
slander brought by C. against D., the judse 
left it to the jury to say, whether the 
words imputed felony ; and if they thought 
they did, told them that still the plaintiff 
was not entitled to recover, unless he shew- 
ed express malice, or the jury believed, 
from the circumstances, that the defendant 
was actuated by malicious motives : — Held^ 
that the direction was right. Kine v. SeweU^ 

iii. 297 

Definition of LtbeL"] — 9. Everything 
printed or written, which reflects on the 
character of another, and is published with- 
out lawful justification or excuse, is a libel, 
whatever the intention may have been ; 
and under the general issue the defendant 
may deny the publication of the alleged 
libel, or shew that it was not of an injuri- 
ous nature, or shew that it was published 
on some lawful occasion — Per Parke, B. 
O'Brien v. Clement, xv. 437 
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QueHian to be left to the Jury — Public 
Cavacity.'] — 10. In an action for libel, the 
judge is not bound to state to the jury, as 
matter of law, whether the publication 
complained of be a libel or not ; but the 
proper course is for him to define what is 
a libel in point of law, and to leave it to 
the jury to say, whether the publication in 
question falls within that definition ; and 
as incidental to that, whether it is calcu- 
lated to injure the character of the plaintiff. 
A publication may be a libel on a private 
person, which would not be any libel on a 
person in a public capacity; but any im- 
putation of unjust or corrupt motives is 
equally libellous in either case. Parmiter 
V. Ooupland, vi. 105 

Comments upon Conduct of Clergy/] — 11. 
The conduct and management, by the cler- 
gyman of a parish, of a charitable society 
in the parish, from the benefits of which 
dissenters are by his sanction excluded, is 
not the lawful subject of public comment, 
so as to excuse, unaer the plea of not ^ilty, 
the publication of untrue and injurious 
matter respecting the clergyman in relation 
to the charity. QucerCy whether sermons 
preached in a church, but not published, 
are the lawful subject of such public com- 
ment? Gathercole y. MiaU^ xv. 319 

By Ironical Statements,"] — 12. Declara- 
tion in libel stated that the plaintiff was an 
attorney, and that certain orders had been 
made by the Court of Queen's Bench for 
setting aside proceedings, with costs, in an 
action in which the plaintiff was the attor- 
ney of the then defendant, and the defend- 
ant was the attorney of the then plaintiff, 
and that the costs had been ascertained and 
taxed by one of the Masters ; that sharp 
practice in the profession of an attorney is, 
and is considered to be, disreputable prac- 
tice, and discreditable to the attorney adopt- 
ing it ; yet that the defendant, intending to 
cause it to be believed that the plaintiff 
had been guilty of such sharp practice as 
aforesaid in the said action, and had been 
reprimanded for it by the Master, published 
of him the following false, ironical, and li- 
bellous matter : — "An honest lawyer," 
([thereby meanine the plaintiff, and mean- 
ing to represent tnat he was not an honest 
lawyer) : " A person of the name of C. B., 
&c., was severely reprimanded the other 
day by one of the Masters of the Queen's 
Bench for what is called sharp practice in 
his profession," (meaning and alluding to 
the plaintiff's practice with respect to the 
said orders, and that such practice was 
sharp practice as aforesaid) : — Held^ that 
that part of the statement which imputed 
to the plaintiff sharp practice was suffi- 
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ciently explained by the introductoiy mat- 
ter to shew that it was libellous. Semble^ 
also, that the allegation that the libel was 
ironical was sufficient, coupled with the in- 
nuendo to shew that the phrsse ** an honest 
lawyer" was used in a libellous sense. 
Boydell v, Jones^ iv. 446 

0/ Persons in O^cf .]— 13. The defend- 
ant published a placard, stating of the plain- 
tiff, who was an overseer of the poor, "that 
when out of office he had advocated low 
rates, and when in office had advocated 
high rates, and that he (the defendant) 
would not trust him with 6L of his pro- 
perty :" — Heldj that these words were ac- 
tionable per se, without any innuendo. 
Cheese v. Scales^ x. 488 

Action after Refusal of Criminal Infor- 
maiion,] — 14. Where a rule nisi, obtained 
for a criminal information for a libel, in the 
Queen's Bench, is discharged on shewing 
cause, the applicant may bring an action in 
another court for the publication of the 
same libel. WakUy v. Cooke, xvi. 822 



II. Plsadinos. 

" Whereat' is demurrable,]— I. Case. De- 
claration stated, for that whereas the defend- 
ant contriving and wickedly intending to 
injure the plaintiff, to wit, on &c., m a 
certain discourse in the presence of See, 
spoke and published of and concerning the 
plaintiff, the false, malicious, and defoma- 
torv words following, stating the words, 
and averring special damage to the plaintiff 
in his business : — Held, bad on special de- 
murrer, for charging the grievances to have 
been committed by the defendant by way 
of recital only, and not directly or posi- 
tively. Brown v. Thurhw, xvi. 96 

Words should be stated verbatim.] — 2. A 
declaration for words imputing that tulips 
of the plaintiff, about to be sold by auction, 
were stolen property, whereby purchasera 
were deterred from bidding, and the sale 
was defeated, was held bad in arrest of 
judgment, for not setting out the words 
verbatim. The declaration, having stated 
that the tulips were about to be sold by 
auction, alleged that the defendant asserted 
and represented, that the said tulips were 
stolen property : — Heldy that this was suf- 
ficient, without stating that he spoke the 
words of and concerning the said tulips, the 
property of the plaintiff. Gutsole v. Ma- 
thers, i. 496 

[There is no distinction as to setting out words 
between words actionable per se, and words ac«' 



LIBEL AND SLANDER. 

tionable only by reason of special damage t i. 502. 
See Solomon y.Lawwn, 8 Q. B. 823.] 

Publication of and eonceming,'] — 3. The 
declaration averred^ that the libel used the 
words *' black-legs" and ^' black-slieep " 
to denote persons guilty of fraud, and that 
divers persons had formed a club called 
" The Royal Western Yacht Club ; " that 
defendant, intending to cause it to be be- 
lieyed that plaintiff was a confederate of 
persons guilt v of fraudulent play at cards, 
and of beinff black-legs and black-sheep, in 
the sense aforesaid, in a certain newspaper, 
&c., published of and concerning the plain" 
^the following libel: — "Royal Western 
lacht Club — Expulson of two black-legs," 
(meaning an expulsion from the club of 
two persons, being black -legs in the sense 
in which that word was used as aforesaid). 
The declaration then alleeed, that suspicion 
had attached to two memoers f meaning the 
aforesaid two persons) of the club, owing to 
two gentlemen having been plucked at 
cards, at the residence of one of the two 
suspected members, in a manner seeming to 
indicate foul play ; that inquiry took place, 
which resulted in expelling the two sus- 
pected persons ; that a person, known to be 
a confederate of the expelled parties, sought 
admission into the club. His name was 
0*B. (meaning thereby the plaintiff): — 
Held^ on motion in arrest of iudgment, 
that, as matter shewn to be liDellous by 
prefatory averment was so coupled with 
innuendoes in the declaration as to shew it 
to have been published by the defendant 
of and concemmg the plaintiff, the declar- 
ation need not aver it to be also published 
of and concerning the Royal Western Yacht 
Club, or any other part of the prefatory 
averment. 0*Brien v. Clement^ xvi. 169 



Division of Cbiinto.]— 4. The plaintiff 
declared against the proprietor of a news- 
paper, for libels contained in successive 
numbers of the paper, referring to the same 
subject-matter and to each other. The de- 
claration stated, in the commencement, 
the occasion on which the first libel was 
published, and set it out, and it then pro- 
ceeded : — " And the defendant afterwards, 
to wit, on &c., further contriving and in- 
tending as aforesaid, in a certain other num- 
ber of the said newspaper, called &c., pub- 
lished of and concerning the plaintiff &c. 
a certain other false &c. libel; that is to 
say," ^setting it out). Two other subse- 
quent libellous paragraphs were afterwards 
introduced, and set out in the same manner : 
— Beldf that each of these statements was 
a separate count. Hughes v. ReeSy iv. 204 

[See Griffiths v. Lewis, 8 Q. B. 841, and AU 
fred V. Parhw, 8 Q. B. 854.] 
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Averments unnecessary,'] — 5. One of the 
paragraphs was as follows: — ''We again 
assert the cases formerly put by us on re- 
cord. We assert than against A. S. and 
A. H. ( the plaintiff). We .again assert, that 
they are such as no gentleman or honest 
man would resort to : — Held, that these 
words imported a charge of misconduct 
a^inst the plaintiff, not merely an asser- 
tion in contradiction of him, and therefore 
were actionable, without the aid of any 
extrinsic averment. Hughes v. Rees^ iv. 204 

Innuendo not too large."] — 6. In libel, one 
of the counts set forth the following passage 
of a letter from the defendant to one P. : — 
'' I have reason to suppose that many of 
itie flowers of which I have been robbed 
are growing upon your premises," (thereby 
meaning that the plaintiff had been guilty 
of larceny, and had stolen from the defend- 
ant cevtuin plants^ rootSy and powers of the 
defendant, and had unlawfully disposed of 
them to P., and unlawfully placea them in 
P.'s garden). The previous part of the letter 
stated, that the plaintiff, whom P. had taken 
into his employ as a gardener, had been in 
the defendant's service in the same capacity, 
and had been discharged for dishonesty : — 
^e^, on error, (affirming the judgment, see 
2 C. M. & R. 78), that the innuendo was 
not too large, ana that the count was good. 
WiUiams v. Cktrdiner, i. 245 

Unnecessary Introductory Averments — 
Charge of Felony.]^ — ^7. Slander. — ^The de- 
claration, after reciting that A. and B., the 
plaintiffs, were lawful husband and wife, 
and that B. was the lawful sist«r of one C, 
alleged that the defendant spoke of and con- 
cerning the plaintiff B. and her intermar- 
riage, and of and concerning C, the false &c. 
words following : — ** It has been ascertained 
beyond doubt, that C. and B. are not only 
not brother and sister, but man and wife : ' 
— Held, first, that the plaintifia were not 
bound to prove the introductory averment, 
that B. was the lawful sister of C. ; secondly, 
that the declaration was not bad in arrest 
of judgment. Heming v. Power, x. 664 

Denial of Marriage of Plaintiffs,'] — 8. 
To an action by husband and wife for slan- 
der of the wife, a plea, that the female plain- 
tiff was not the wife of the other plaintiff, 
is a good plea in bar. Chantler et Ux. v. 
Lindse^y xvi. 82 

Insufficient Justification.] — 9. To a de- 
claration for words imputing to the plain- 
tiff, a pawnbroker, that he had committed 
the unfair and dishonourable practice of 
duffing — that is, of replenishing or doing up 
goods, being in his hands in a damaged or 
worn-out condition, and pledging them with 
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other pawnbroken — ^the defendant pleaded, 
that tne plaintiff did replenish and do np 
divers goods, being in his hands in a da- 
maged or worn-out condition, and pledge 
them with divers other pawnbrokers: — 
Held bad on special demurrer, as not being 
sufficiently specific. Hiekinbotham v. Leaeh^ 

x.d61 

Plea of Justification not mfficimtfy eer- 
tain,'] — 10. In case for libel, the declaration 
alle^ the libel to be, that plaintiff sought 
admission to a club held in the town of F., 
and gave an entertainment a few days be- 
fore £e was to be elected, as he thought ; 
that three days after, he stood the ballot 
and was black-balled ; that next morning 
he boUedf and some of the poor tradesmen 
had to lament the fashionable character of 
his entertainment. Plea, that plaintiff did 
suddenly leave and quit the town of P. 
without paying every one and all of the 
debts contracted by him with (fttwr^ persons 
in the said town, and without notice to 
them, and with intent to defraud and delay 
some of the last-mentioned persons, where- 
by the said persons remained unpaid and 
defrauded : — Held bad on special demurrer, 
for not stating the names of the persons al- 
leged to have been defrauded. O^Brien v. 
Clement, xvi. 169 

11. A libellous paragraph, published of 
the plaintiff in a newspaper, stated (in sub- 
stance) that he was a confederate of black- 
legs ; that he had sought admission into a 
Yacht Club ; that he gave an entertain- 
ment in the expectation of being elected, but 
was black-baued, and the next morning 
bolted, and some of the tradesmen of the 
town had to lament the fashionable charac- 
ter of his entertainment. A plea of justifi- 
cation, after alleging facts to shew that the 
Elaintiff was the confederate of persons who 
ad been Ruilty of cheating at cards, and 
the facta of his giving an entertainment, and 
of his being black-balled, as mention^ in 
the libel, &c., stated, that on the following 
morning *^ he quitted the town and neigh- 
bourhood, leaving divers of the tradesmen, to 
whom he owed money, unpaid," [naming 
them] : — Held bad, inasmuch as such ^t^- 
ftit^ might be innocent, and without any in- 
tention to defraud. O'Brien v. Bryant, 

xvi. 168 

Justification to Pait.]— 12. A libel on a 
schoolmaster stated, that no boys had re- 
ceived instructions in his school for the last 
seven years, and that the decay of the school 
seemed mainly attributable to the violent 
conduct of the master : — Held, on special 
demurrer, that a plea of justification as to 
part of the libel, snewing that no boys had 
infiict received instructions in the school for 
286 
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the last seven years, and that the plaintiff 
had been guilty of violent conduct towards 
some of his scholars, but without shewing 
that the decay of the school was attribut- 
able to such violent conduct, was bad. 
Smith V. Parker, xiii. 459 

Plea to part of Libel— Plea to Induce- 
ment.'] — 13. Declaration for libel averred, 
that, before and at the time of the com- 
mitting of the grievance by the defendant, 
the defendant used the word '' black- sheep" 
for the purpose of expressing and meaning, 
and it was understood by the persons to 
whom the libel was addressed as expressing 
and meaning, a person notorious by reason 
of bad character, and of stained and sullied 
reputation : yet the defendant, intending 
to cause it to be believed that the plaintiff 
had conducted himself dishonestly and im- 
properly, published of and concerning the 
plaintiff tne libellous matter following : — 
« Black-sheep," (meaning thereby that the 
plaintiff was a black-sheep, in the sense 
and meaning in which the word was so 
used by the defendant). The declaration 
then set forth a statement of facts respect- 
ins; the plaintiff, no part of which was li- 
bellous. The defendant pleaded, as to the 
publishing of the following part of the sup- 
posed libel, that is to say, ^* black-sheep," 
that the defendant did not use the word for 
the purpose of expressing or meanino^, nor 
was it understood, oy the persons in the de- 
claration mentioned, as expressing or mean- 
ing a person notorious by reason of bad 
character, or of stained and sullied reputa- 
tion ; concluding to the country : — Held, 
on special demurrer, first, that t£e plea was 
well pleaded to that part only of the libel ; 
secondly, that it was rightly pleaded as to 
the publishing of that part of the libel, 
and not to the inducement in the declara- 
tion as to that part ; and, thirdly, that it 
was not bad, as amounting to not guilty, 
the averment in the declaration as to tne 
word " black-sheep " being properly mat- 
ter of inducement, which it was necessary 
to traverse specially. McGregor v. Gro" 
gory, xi. 287 

Pka under 6 <J^ 7 Viet. c. 96.J — 14. In 
an action for a libel published in a news- 
paper, the special plea of apology and pay- 
ment into court, given by the stat. 6 & 7 
Vict. c. 9H, s. 2, cannot be pleaded along 
with not guilty to the same part of the de- 
claration. O'Brien v. Clement, xv. 435 

[A plaintiflT may deny the whole or soy part of 
the plea under this act : Chadwiek ▼. Herapath, 
3 C. B. 885.] 

III. Evidence. 
Evidence of Publication.] — In an action 



LICENSE. 



LIEN. 



for a libel published in a newspaper, evi- 
denoe that copies of a newspaper contain- 
ing the libel have been gratuitonsly cir- 
culated in the plaintifTs neighbourhood^ 
though they be not shewn to have been 
sent by the defendant, the publisher, is 
admissible to shew the extent of the circu- 
lation of the paper, and the consequent in- 
'ury to the plaintiff. It was sought to 
prove that one of such newspapers had 
been sent to a public reading-room in the 
plaintiff's parish, to which there were 
eighty subscribers. Tbe president of the 
rc^ing-room stated, that a newspaper call- 
ed the '^ Nonconformist," (which was the 
name of that published by the defendant), 
was sent gratuitously to the room ; that, 
from the glance he had of it, he judged it 
contained the libel in question ; that he 
had searched the room for it, and believed 
it was lost : — Held, first, that this was suf- 
ficient evidence to shew that the newspaper 
sent to the reading-room was one of the 
copies of the defendant's newspaper con- 
taining the libel ; secondly, that this was 
sufficient proof of its loss to make second- 
ary evidence of its contents admissible. 
Gatheroole v. MtaU. xv. 319 



LIBERUM TENEMENTUM. 
iSee Tbbspass, II. 



LICENSE. 
See Gbant. 

1. A contract for the sale of an interest 
in land, without a note in writing, may 
operate as a license, so as to excuse the 
entry of a purchaser on the land ; but it 
cannot be made available in any way as a 
contract. CarringUm v. Booti^ ii. 248 

[See Wood v. MmUey, 11 Ad. flt EU. 34.] 

Sale of Ooods^ — 2. A license is not im- 

flied by law to the purchaser of goods, 
though sold under an execution or dis- 
tress), .to enter upon the premises of the 
former owner and take tnem away, al- 
though they have remained there with his 
assent. To support a plea of leave and 
license to an action of trespass for taking 
away goods under such circumstances, there 
must be proof of an express agreement 
that the purchaser should enter on the pre- 
mises and take the goods. Q^asre^ whether 
there can be an irrevocable license to en- 
ter upon land, without its amounting to an 
interest in land, which, therefore, can pass 
only by deed? ^tYftamf v. iform, vui. 488 
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ToewteronLand mtut behyDeedJ] — 3. A 
right to come and remain for a certain time 
on the land of another can be granted only 
by deed ; and a parol license to do so, though 
money be paid for it, is revocable at any 
time, and without paying back the money. 
To an action of trespass for assault and 
false imprisonment, tne defendant pleaded, 
that, at the time of the supposed trespass, 
the plaintiff was in a close or Lord E., and 
that the defendant, as the servant of Lord 
E., and by his command, moUiter manus 
imposuit on the plaintiff to remove him 
from the said close, which was the trespass 
complained of. The plaintiff replied, that 
he was in the close by the leave and li- 
cense of Lord E., which was traversed by 
the rejoinder. The evidence was, that 
Lord E. was steward of the Doncaster 
races ; and tickets of admission to the 
grand stand were issued with his sanction, 
and sold for a guinea each, entitling the 
holders to come into the stand, and the in- 
closure round it, during the races ; that the 
plaintiff bought one of the tickets, and was 
m the inclosure during the races ; that 
the defendant, by the order of Lord £., de- 
sired him to leave it, and on his refasingto 
do so, the defendant, after a reasonable 
time had elapsed for his quitting it, put 
him out, usinp no unnecessary violence, 
but not returning the guinea : — Held^ that 
on this evidence the jury were properly 
directed to find the issue for the defendant. 
Wood V. LeadbiUer, xiii. 838 

[Tbe judgment is an elaborate reriew of tbe 
authorities. Woodr, Manley, 11 Ad. & £11. 
34, was correctly decided, became a Uoense 
coupled with an interest, and therefore not rero- 
cable by tbe plaintiff, see p. 853. Compare 
Patrick v. Colerick, supra, iii. 483.] 

4. A personal license of pleasure extends 
only to the individual, and it cannot be ex- 
ercised^ &c., with or by servants ; but if 
there is a license of profit, and not for 
pleasure, it may. Wtekham v. Hawker^ 

vii. 77 



LIEN. 

See Chartrspartt, 8. — Dbtinvb, 6. — 
Excise, 7.— Frauds (Statutb of). III, 
19. — Imnkeefrr. — Ship, 2. — Tendbb. 

Agistment J\ — 1. No lien exists at com- 
mon law for the agistment of milch cows. 
Jaekeon v. CumminSy v. 342 

[Becan v. Waters, Moo. & Malk. 236, com- 
mented upon, per Parke, B., 3 lb. 350, and 
doubted as to its application to a race-horse.] 

By Agreement,']'-^. Where a lien by 
agreement is set up, qwcrey can a lien at 
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common law be relied upon if the agree- 
ment be negatived ? Jackson v. Ctimmins^ 

v. 349 
[Per Park€t B.— It can.] 

Uvon a Mare — Waiver — ConstrwHtm of 
21) Car. 2, c. 7, *. 1.] — 3. S. sent a mare to 
M., a farmer, to be covered by a stallion 
belonging to him. The mare was taken to 
M.*s stables, and covered accordingly upon 
a Sunday. The charge for covering not 
beins paid, M. detained the mare. A de- 
mand of her was afterwards made, but M. 
refused to deliver her^ claiming a lien, not 
only for the chai^ on that occasion, but 
for a general balance due to him on another 
account : — Hddy first, that M. was entitled 
to a specific lien on the mare for the charge 
for covering her; secondly, that the claim 
made by M. to retain the mare for the 
general balance was not a waiver of his 
lien for the charge on the particular occa- 
sion, and did not dispense with the ne- 
cessity of a tender of that sum ; thirdly, 
that such a contract was not void, withm 
29 Car. 2, c. 7, s. 1, on the ground of its 
having been made and executed on a Sun- 
day, it not being made by M. in the exer- 
cise of his ordinary calling ; but that, even if 
it were, the contract havmg been executed, 
the lien attached. Sear/e v. Afofvan^ iv. 270 

lAyting v. Williami, 5 Car. & P. 399, it not 
an authority— Per Alderton, B., p. 273.] 

Certificated Conveyancer,']-— 4. A certifi- 
cated conveyancer has no lien for hb 
chaiges upon deeds delivered to him, 
** with ana in respect of" which he does 
certain business for the owner of the deeds. 
Steadman v. Hockley xv. 653 

[See sapra, Convbtancbb.] 

Of Whaffinger— Effect of 2 Sc S Vict. 
c. 29.] — 5. S., a woolstapler at Uudders- 
field, was in the habit of making pur- 
chases of wool, which he directed to be con- 
signed to the defendant, a wharfinger and 
shipping agent at Hull, who forwarded 
them to him at Uuddersfield, by carrier. 
In July, 1841, S. purchased certain wool 
in Scotland, which was paid for by £., his 
agent there, and by him forwarded to the 
defendant at Hull. Part of this wool, con- 
sisting of ten bags, arrived at Hull on the 
27th of September, and a portion of it was, 
at ten o'clock on that mornins^, taken pos- 
session of by the defendant, tne remainder 
of it being taken possession of by him be- 
tween ten o'clock and four. E. received 
from S., in repayment of the advances 
made by him for the purchase of the wool 
in question, acceptances of S., which were 
running at the time of S.*s bankruptcy, and 
were auer wards dishonoured. Onthe2l9t 
of September £. received a letter from S., 
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in which he informed him of hisinsolvency^ 
and directed him to get the wool, and do 
the best he could to save himself. Ac- 
cordingly, on some day between the 26th 
of September and the 1st of October, £• 
gave directions to the defendant to seize the 
wool. The remaining portion of the wool 
arrived at Hull on the 3rd of October, and 
was delivered into the defendant's ware- 
house on the 6th, 7th, and 8th of that 
month. An act of bankruptcy was com- 
mitted by S. on the 22nd of September; 
the fiat was dated and issued on the 27th, 
and was signed between twelve o'clock and 
two o'clock on that day, but it did not ap- 
pear at what hour it was delivered out. 
The defendant, who claimed to retain the 
wool in satisfaction of a general balance, 
had been in the habit of sending to the 
bankrupt, by the carrier, together with 
the goods, printed delivery orders, which 
stated that all goods were considered as 

feneral lien, subject not only to freight, 
ut also to the balance of any former ac- 
count due from the owners or consignors. 
These orders had been seen more than once 
in the bankrupt's hands, and on one occa- 
sion the weignts therein stated had been 
altered by him : — Held^ in an action of 
trover by the assignees of S. to recover the 
vslue of the thirty-six bags of wool, first, 
that E. had no rignt to the goods in respect 
of which the defendant could retain them ; 
secondly, that the defendant had not esta- 
blished any right of general lien, by virtue 
of which he could retain any part of the 
goods. Senihley{^T Parke^ B.;, the stat. 
2 & 3 Vict. c. 29, operates to protect a 
claim of general lien on goods of a bank- 
rupt coming into the hands of the party 
before the fiat, without notice of an act of 
bankruptcy. Boumany.Malcolmy xi.833 

Cannot be created by Trustees as against 
the Party entitled.']— 6. A. devised certain 
estates to trustees, upon trust to pay a part 
of the rents and profits to his widow, and 
the residue towaras the maintenance and 
education of his son until he reached 
twenty-one ; and after that time, to him 
during the lifetime of the widow ; and upon 
her death he devised the estates to his son 
in fee. The trustees having occasion to 
employ the defendant, an attorney, to de- 
fend certain causea and suits in carrying 
into effect the trusts of the devise, incurred 
a debt to him for certain costs and expenses, 
for which they deposited the title-deeds 
with him as a security: — Held^ that the 
defendant had no lien upon them against 
the son, after the decease of his mother, as 
the debt was the personal debt of the trus- 
tees. Lightfoot v. Keane^ i. 745 

[In Btunden v. Desart, 2 Dm. & W. 405, 



LIEN. 



LIMITATIONS (STATUTE OF). 



the whole doctrine oflien is elaborately examtn- 
ed. Lord Chancellor Sugden decided, that 
a solicitor could not claim any lien, as against 
a judgment creditor, upon deeds deposited with 
him by his client, beyond the sums due at the 
date 01 the judgment.] 

Lien of Attorney,'] — 7. An attorney of a 
defendant has no Bucn interest in the suit as 
to prevent a compromise against his wish. 
Quested v. CaUU, x. 1 

[See supra, Attornst, II, 5, 6.] 

8. An attorney for the plaintiff has no 
such lien upon the judgment as to empower 
him to execute a writ of ca. sa. against the 
order of the plaintiff, even though the 

Slaintiff and defendant should collude to 
eprive him of his lien. Barker v. St. 
Quintin, xii. 44 

[See supra, Exbcution, I, 4.] 

To be Pleaded Speeialfy.l—^. Cannot be 
{^ven in evidence, under the general issue 
in trespass. Jackson v. OumminSy v. 344 

10. lien must be speciaUy pleaded in 
detinue. Mason v. Famelly xii. 683 

[See Lane v. Tewtont 12 Ad.&£ll. 116, con- 
tra. In trover it is admissible, under plea of 
not possessed : Owen v. Knight, 4 Bing. N. C. 
54 ; and quare, whether admissible under not 
guilty ? Mason v. Fametl, xii. 683.] 

Insufficient P/ea.l — 11. To an action of 
detinue for title-deeds, the defendant plead- 
ed that K. was seised of the messuages to 
which thev related, and devised them to D. 
for life, who agreed with the defendant to 
sell him all her interest therein ; that, be- 
fore this agreement, the deeds were in the 
custody of the defendant as D.'s agent, and 
that, upon the making of the agreement, 
D. left them in the possession of the defend- 
ant, that he might nold them till the agree- 
ment was performed, &c. : — Heldy that this 
statement did not sliew with sufficient cer- 
tainty any contract whereby the defendant 
acquired a lien on the deeds. Robertson v. 
Showier^ xiii. 809 

Tender,'] — 12. In trover, by the owner 
of goods, against a carrier who nad detained 
the goods under a claim of lien, it is not 
necessary, in order to entitle the plaintiff 
to recover, that he should prove an actual 
tender of the carriage-money, if it appear 
that he was ready to pay it, but that the 
defendant refused to deliver the goods ex- 
cept on payment of an alleged old balance, 
which the jury find not to have been really 
due. Jones v. Tarleton^ ix. 676 

[Compare Seatfe v. Halffrnt, vii. 288, and 
Ashmole v Wainwright, 2 Q. B. 387.] 

Not answered by Set-off,] — 13. In trover 
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for certain iron- work, the defendant set up, 
aa a defence, a lien on the iron-work for 
work done to it at the plaintiff's request : 
— Held^ that a claim of set-off to a larger 
amount, on the part of the plaintiff, was no 
answerto the lien, unless it nad been affreed 
between the parties, that the one should be 
deducted from the other. Pinnock v. Mar* 
risony iii. 632 

14. Property held by a party by way of 
lien cannot be taken in execution. Legg 
V. Evansy vi. 36 



LIGHTING AND WATCHING ACT. 

Construction o/ 3 (^ 4 TFill. 4, c. 90.]— 
Under the general Lighting and Watching 
Act, 3 & 4 WUl. 4, c. 90, a majority of 
two- thirds of the rate-payers of a parish is 
required only, at the original meeting to be 
held under the 9th section, for determining 
as to the adoption of the act, and as to the 
amount which the inspectors shall have 
power to call for in any year ; but where 
the parish has adopted the provisions of the 
act, a majority of two-thirds is not neces- 
sary, in order to determine the amount to 
be raised for the purpose of the act in a sub- 
sequent year, under s. 18 ; but the resolu- 
tion of a simple majority of the rate-payers 
voting at the meeting called for that pur- 
pose, or, in case of a poll being demanded, 
of the rate-payers voting upon it, is suffi- 
cient. Beech^ v. Quenteryy x. 06 



LIMITATIONS (STATUTE OF). 

^AOCORD AKD SATI8PACnON,6. — ACCOUNT. 

— Amendmbnt, I, 1—6. — Bills of Ex- 
change, 1, 11 ; Iv, 6. — Bond, II, 4.— 
Ibbland. — ^Prescription. 



I. Generally. 
II. How Barred. 

III. 3 & 4 Will. 4, c. 27. 

IV. Pleadings. 



I. Generally. 

When it begins to nin.]— 1. In 1816, G. 
shipped goods on board a vessel chartered 
by him for Calcutta, and B. & Co. made 
advances to enable him to do so, under an 
arrangement that the goods should be 
transmitted to the agents at Calcutta of 
B. & Co., who were to dispose of the out- 
ward caivo there, and send the proceeds, in 
goods or bills, to B. & Co. in London, who 
were to reimburse themselves their chains, 
and hold the balance at the disposal of G. 

4h 
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In November, 1817) 6. being in difficulties, 
and indebted to the defendants in 860/., the 
defendants and G. applied to B. & Co. to 
pay off this debt by a further advance to G, 
on his consignment, and the defendants 
gave B. & Co. the following guarantie : — 
'^ Messrs. B. &. Co. — You having expressed 
some doubts of the propriety of paying 
G.'s draft on you for 850/. in our lavour, 
we hereby engage, if you will pay us 
the same, that we will reimburse you the 
amount on demand, with interest, in the 
event of your finding it necessary to call upon 
us to do sOy either from the state of u.'s 
pendine account with you, or from any 
other circumstances." B. & Co. thereupon 
accepted and paid a bill for 850/., drawn by 
G. on them m favour of the defendants. 
The vessel returned to England with a 
cargo in April, 1818, when C., the owner, 
(G. having become bankrupt), gave notice 
to the East India Company (in whose docks 
she lay) not to deliver any part of the 
caigo without his authority ; they there- 
upon sold the cargo, and paid the owner's 
demand for freight, and, in consequence of 
conflicting claims from G.'s assignees and 
from B. & Co., filed an interpleader bill, 
and paid the balance of the proceeds into 
court. Proceedings at law and equity were 
continued between all the above parties, 
under legal advice, up to the vear 1887^ 
when the result was, that B. & Co. were 
obliged to pay C.'s costs. In 1838, B. & Co. 
demanded of the defendants the 850/. due 
by the guarantie, with interest, and their 
share of the expenses incurred in the law 

EroceedlngSy and, on their refusal to pay, 
rought an action against them on the 
guarantie : — Held^ first, that the Statute of 
Limitations began to run against the plain- 
tiffs, not from the termination of the legal 
proceedings in 18379 ^^^ ^™ ^^® return 
and sale of the cargo in 1818, when all the 
facts were ascertained upon which the de- 
fendants' legal liability depended, and 
therefore that it was a bar to the action ; 
secondly, that the defendants could not be 
made liable, under the guarantie, for the 
expenses incurred by the plaintifi^ in the 
law proceedings. Ck^vinr* Buckle, viii.680 

2. The defendant was indebted to the 
plaintiffs in a balance of 2,245/., for which 
they held his overdue promissory note. 
In 1827^ the plaintiffs and the defendant 
agreed, that the defendant should pay the 
balance as foUows : — 245/. in cash, and the 
remainder by annual payments of 300/. a 
year, out of his salary as a consul abroad, 
and by the proceeds of certain wines con- 
signed by him to India; and that the 
plaintiffs should hold his promissory note, 
as a security for the payment of the 
290 
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amount. The 246/. was paid, and the 300/. 
was also duly paid in 1 828 and 1829, but 
the defendant made default in payment of 
it in September, 1830 : — Heldy that the 
plaintiffs were entitled, at any time within 
six years from September, 1830, to sue the 
defendant on the promissory note, or for 
the balance remaining due, on a count 
upon an account stated. Irving v. Veiteh^ 

111. 90 
IParke, B., said he felt some doabt as to the 
account stated : iii. 11.] 

Runs, notwithstanding right to Payment 
reserved under Insolvent Act.'] — 3. The In- 
solvent Act, 52 Geo. 3, c. 165, s. 54, by 
which a right is reserved to creditors to 
obtain payment out of the future effects of 
the insolvent, does not prevent the opera- 
tion of the Statute of Limitations. Brown- 
ing V. Paris, v. 117 

When it once begins to run, it continuesJ] 
— 4. It is no answer to a plea of the Sta- 
tute of Limitations, that after the cause of 
action accrued, and after the statute had 
begun to run, the debtor within the six 
years died, and that, by reason of litigation 
as to the right to probate, an executor of 
his will was not appointed until after the 
expiration of the six years, and that the 
plaintiff sued such executor within a rea- 
sonable time after probate granted. Rhodes 
y.Smethurst, iv. 42 

[Affirmed in error: vi. 351.] 

Note payable on Detnand,'] — 5. On a note 
payable with interest on demand, the Sta- 
tute of Limitations begins to run from the 
date of the note. Norton y.Ellam, ii. 461 

Principal and Surety, and Go-Sureties,'] 
— 6. The amount of principal and interest 
was paid by the plaintiff more than six 
years before the commencement of the suit^ 
with the exception of 30/., which was paid 
by him within that period. The Statute 
of Limitations having been pleaded : — Held, 
that the plaintiff was entitled to recover 
only to the extent of 30/., which had been 
paid within the six years, and that the 
Statute of Limitations was a bar to the rest, 
as the right of action attached as soon as 
the plaintiff had paid more than his pro- 
portion. Held, also, in an action on the 
same note against £. H ., the principal^ that 
the Statute of Limitations was a bar to all, 
except 30/., as the plaintiff had a right of 
action against the principal, the moment he 

Eaid anything, for so much money paid to 
is use. Davies v. Humphreys, vi. 153 



II. How Barred. 
Construction of Documents*'] — 1. The con- 
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Birnction of a doubtful document given in 
evidence, to defeat the Statute of Limita- 
tionsy is for the Court, and not for the jury. 
If it be explained by extrinsic facts, they 
are for the consideration of the jury. Mor- 
rell V. Frith, iii. 402 

[JJoyd r. Maundf 2 T. R. 760, disapproved 
of. See also, Bouihdge ▼. Ramsay, 8 Ad. & 
EU. 221.] 

Payment by Settlement of Jccounts."] — 2. 
Where A. has an account against B., some 
of the items of which are more than six 
years old, and B. has a cross account against 
A., and they meet and ^ through both 
accounts, and a balance is struck in A.'s 
favour, this amounts to an agreement to set 
off B.*s claim against the earlier items of 
A.'s, out of which arises a new considera- 
tion for the payment of the balance, and 
takes the case out of the operation of the 
Statute of Limitations. Ashby v. James j 

xi. 542 

[Supported on the principle that such settle- 
ment of account is a conversion of set-off into pay- 
ment : dark v. Alexander, 8 Scott N. R. 165; 
and Worthington ▼. Grimsditeh, 7 Q. B. 484.] 

Settlement of Account by Executor.'] — 3. 
To an action by the payee of a promissory 
note for 300/., against the defendants as 
surviving executors of Wm. P., the maker, 
the plaintiff, to take the case out of the Sta- 
tute of Limitations, proved that he had been 
supplied by Joseph 1^., the deceased execu- 
tor, with malt and other articles; and he 
put in evidence an account between them, 
signed as follows : — ** Settled, Joseph P. ;" 
on one side of which the plaintiff was 
charged with various quantities of malt, 
and on the other side nad credit for pay- 
ments, there being amongst othera the fol- 
lowing item; — "To one year's interest, 
15/.:" — Heldf thai this settlement of ac- 
count was evidence of payment of the 15/. 
by Joseph P., but not mnis representative 
character. Schoky v. Walton^ xii. 510 

[See Way v. Basset, 5 Hare, 57, that pay- 
ments made by surviving partners, on account of 
a debt of the original firm, do not take the debt 
out of the statute, as against the real and per- 
sonal estate of the deceased partner. See, supra, 
EXBCUTOB, I, 7.] 

Part Payment-- Principle.'] — 4. The 
payment must appear, either hy the declar- 
ations or acts of tne party making it, or by 
the appropriation of the party in whose fa- 
vour it is made, to be in part payment of 
the debt in question. If it stands ambigu- 
ous, whether it be part payment of an ex- 
isting debt, or payment generally, without 
the admission of any greater debt as due to 
the party, if it may have been made, by the 

Sarty paying, in reduction of an account 
ue to himself, or intended to satisfy the 
201 
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whole of the demand against him, then it 
is not sufficient to bar l£e Statute of Limi- 
tations — Per Our, Waugh v. (kpe^ vi. 829 

5. The plaintiff, an attorney, had done 
professional business of various kinds for 
the defendant, in 1827) and several subse* 
quent years. In July, 1882, the defendant 
having been a witness on a lunacy inquiry, 
in which the plaintiff was concerned as so- 
licitor, the plaintiff wrote to him, to adc 
what were nis expenses on that occasion ; 
the defendant in reply, requested the plain- 
tiff to allow what was usua], and place the 
same to his (the defendant's) account. In 
March, 1833, the plaintiff wrote to the de- 
fendant, informing him that the sums 
allowed were 21, 2^. and 10^. 6d.<, inclosing 
receipts for those sums, for the defendant's 
signature, and concluding, '^I will give vou 
credit for the sums in my account agamst 
you, agreeably to your note of the 21st of 
July last." The defendant returned the 
receipts signed by him ; and the 2/. 2s. and 
lOs. hd. were paid to the plaintiff, on the 
production of those receipts. In 1838, the 
plaintiff delivered to the defendant a bill of 
costs, amounting to 289/., the first item be- 
ing in 1827, and the two last in 1B30 and 
1831. These two were charges for 31, and 
5/. cash lent ; the rest of the bill was 
for professional business. In an action on 
this bill, commenced in January, 1839:— 
Heid^ that the letters given in evidence did 
not sufficiently shew that the 21, 2s. and 
10s. 6d. were paid in part discharge of the 
debt for which the action was brought, so 
as to take the case out of the Statute of 
Limitations, as to any part of the demand. 
Wauffh V. Cope, vi. 824 

Payment of Interest on Collateral Secu* 
rify.] — 6. M. having applied to D. for a 
loan of 300/. on mortgage, D., doubting the 
sufficiency of the security, refused to ad- 
vance it, without having, in addition, a 
joint and several promissory note for 50/. 
from N. and one F., payable on demand. 
The note and mortgage were accordingly 
given, the latter containing a covenant oy 
N. to pay the sum of 300^, and interest at 
5/. per cent. Several half-yearly pay- 
ments of 71. lOs. each, for interest, having 
been made by N. i^-Held^ in an action 
against F., upon the note, that such pay- 
ments by N. kept all the securities alive, 
and prevented tne operation of the Statute 
of Limitations as to the note. Dowling v. 
Fwdj xi. 329 

By one Joint Maker."] — 7. Payment of 
interest by one of the makers of a joint 
and several promissory note, though made 
more than six years after it became due, is 
sufficient to take the case out of the Statute 

4h2 
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of Limitations as agunst the other maker. 
Channdl v. DiuMum^ y. 494 

[Tlie correctnen of this decision hu been 
strongly impugned: Story on Partnership, 324, n. 
It would seem from the judgment, p. 497, that it 
was decided more in aooordimoe with authorities 
than with principle. See also Goddard t. /»- 
gram, 3 Q. B. 839.] 

Bill of Exchange — 7%me of DeUverv of 
Bill.] — 8. Where a debtor draws a biu of 
exchange, to be applied in part payment 
of the debt, and the bill is paid, wnen dne, 
by the drawee to the creditor, it operates as 
a part payment, to defeat the Statute of 
Limitations, onlv firom the time of the de- 
livery of the bill by the debtor, not from 
the time of its payment. Irving y. Veiteh^ 

111. 90 

Indorsement on Note,"] — ^9. In an action 
on a promissory note by the payee against 
the maker, the note, when produced in evi- 
dence by Uie plaintiff at the trial, bore up- 
on it an indorsement as follows: — *'4th 
Aug. 1897— Received of J. S. 6/.— B. x E." 
The whole of this entry, except the cross, 
was in the handwriting of the defendant, 
and there was no attestation, nor any proof 
that the cross was the mark of B. £., nor 
any proof of the fact of payment : — HM^ 
that the indorsement was not evidence of 

gart payment, to take the case out of the 
tatute of Limitations. Eattwood v. SaviUe^ 

ix. 615 

By Appropriation.'] — 10. Where, in an 
action for the balance of a banking account, 
the question between the parties was, whe- 
ther a disputed sum, above six years old, 
had been paid by the plaintiflb with the de- 
fendant's authority or not : — It was held, 
that, the jury having found that the poM- 
went woe authorised oy the defendant^ the 
plaintiffs were entitled to apply subsemient 
unappropriated payments of the defendant, 
in discharge of the sum in question, so as 
to prevent the operation of the Statute of 
Limitations. TVillianu v. OHfith, v. 900 

[But a creditor cannot appropriate a payment 
so as to take the remainder out of the statute: 
Milli V. Fnokei, 5 Bing. N. C. 455 ; Waller v. 
Laep, 1 M. & 6. 54 ; and see Bum v. Boultim, 
2 C. B. 476.] 

Verbal Acknowledgment,'] — 11. A verbal 
acknowledgment by a debtor, within six 
years, of the part oayment of the debt, is 
not sufficient to take the case out of the 
Statute of Limitations. Maghee v. CfNeil, 

vii. 531 

[Aee, Bayley ▼. Athton, 12 Ad. & Ell. 493 ; 

Clarke v. AUxamder, 8 Soott N. R. 147. But 

gu€Bre, whether it would be upheld in a court of 

error ? See the abore cases, and Baildom v. Wal" 

292 
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/en, 1 Ezch. 617, 632. Bevan v. Qetking, 3 Q. 
B. 76C>. shews that parol eridence may be adduced 
to confirm written evidence of part payment.] 

Principle <u to Acknowledgment.'] — 12. 
Either in an unqualified acknowledgment 
of the debt, or ifhe shew a promise to pay 
coupled with a condition, ne must shew 
perrormance of the condition, so as in either 
case to fit the promise laid in the declara- 
tion, which is a promise to pay on request 
— Per Parke, B. Hart Y.Prendergast, 

xiv. 745 

[See Wainmam ▼. Ingram, 1 Ezdi. 118.] 

InsuMcient Acknowledgment.] — 13. The 
following letter from the defendant to the 
plaintifirs attorney was held not to be a 
sufficient acknowledgment of a debt to 
take the case out of uie Statute of Limita- 
tions: — "Since the receipt of your letter, 
(and indeed for some time previously), I 
have been in almost daily expectation of 
being enabled to give a satisfactory reply to 
your application respecting the demand of 
Messrs. w . against me. I propose being in 
Oxford to-morrow, when I will call upon 
you on the matter." Morrell v. Frith^ 

iiL402 

14. The following letter, written by the 
defendant to a clerk of the plaintiff, in an- 
swer to an application for payment of the 
debt, held not sufficient to defeat a plea 
of the Statute of Limitations :— "I will not 
fail to meet Mr. H. (the plaintiff) on fiiir 
terms, and have now a hope, that before 
perhaps a week from this date, I shall have 
it in my power to pay him, at all events, a 
portion of the debt, when we shall settle 
about the liquidation of the balance." 
Hart V. Prendergast. xiv. 741 

[QK«re, as to Gardner v. MPMahon, 3 Q. B. 
561— Per Aldereon, B., p. 746.] 

16. T. L., being the holder for value of 
certain promissory notes made by the de- 
fendant, and being indebted to the defend- 
ant and J. D., as executors, in a greater 
amount, it was agreed between them that 
the amount of the notes should be set off 
against, and satisfied by the same amount 
of T. L.'s debt. On that occasion the de- 
fendant gave to T. L. a paper, in which the 
amounts of the several notes and the in- 
terest thereon were enumerated, at the foot 
of which the defendant wrote as follows : — 
"8th June, 1342.— Approved due to T. L. 
W. Davis." T. L. retained possesmou of 
the notes, and afterwards indorsed them to 
the plaintiff for value. In an action by the 
plaintiff as indorsee, against the defendant 
as the maker of these notes : — Held, that 
the paper so signed by the defendant was 
not such an'ackaowledgment in writing as 
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to defeat a plea of the Statute of Limita- 
tions, inafannch as, coupling it with the evi- 
dence, no promise to pay the debt could be 
inferred from it. Oripps v. Dawis^ xii. 159 

16. Debt on a bill of exchange by payee 
against acceptor for 201. Pleas : first, ex- 
cept as to 10/. llf., parcel &c., a set-off for 
board and lodging ; and as to the sum of 
10/. llf., payment of that sum into court. 
Replication, that the alleged debts and 
causes of set-off did not accrue within six 
years before the commencement of the suit, 
concluding to the country ; to which the de- 
fendant, by his rejoinder, added the simi- 
liter. At the trial, the plaintiff having 
proved his case, and the defendant his set- 
off the latter put in a letter from the plain- 
tiff to the defendant, in which the following 
passages were relied upon, to take the case 
out of the statute : — *' Before closing this, 
I have to request you will be pleased to 
send me in any bill or what demand you 
have to make on me, and, if just, I shall not 
give you the trouble of going to law. If 
vou refer to your books, you will find the 
last payment! made you was in May, 1839, 
the day I have forgot. I shall leave town 
to-morrow, but shiQl be back in a few davs, 
for a month, and if you will bring my JnU 
in here to me, by eleven, I shall be at your 
service :" — Heldy that this was not a suffi- 
cient admission to take the case out of the 
Statute of Limitations. Spong v. Wright^ 

ix. 629 

[See infra, IV, 3.] 

Conditional PromiseJ]—!! , A., having 
signed, as surety for B., a joint and seversu 
promissory note made by A. and B., and 
being called upon after B.'s death for pay- 
ment of the money due upon it, requested 
the holder to apply to E.'s executrix, stating 
(in writing), that ''what she should be 
short, he would assist to make up." The 
executrix having been applied to, but not 
[laying anything: — Htldy that A.'s condi- 
tional promise of payment became thereby 
absolute, and rendered him liable in on ac- 
tion brought against him on the note more 
than six years after its date, and after a 
reasonable time for payment by the execu- 
trix had elapsed. Humphrey sr.JoneSj xiv.l 

18. Quare, whether a promise in writing, 
given by the maker of a promissory note to 
the payee, can be made available to defeat 
the Statute of Limitations, in an action by 
a subsequent party to the note? Oripps v. 
DaviSy xii. 159, 165 

As against Assignees,'] — 19. An admission 
in an unsigned letter, written and sent, by 
direction of the assignees of a bankrupt, by 
an accountant employed by them to wind 
up the affairs of tne bankrupt's estate, will 
203 
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not take a debt of the bankrupt out of the 
Statute of Limitations ; nor an admission by 
the bankrupt in his balance-sheet. Pott v. 
Clegg, xvi. 321 

Parol Statement."] — ^20. A mere parol 
statement of an antecedent debt, witnout 
any new contract or consideration made 
within six years before action brought, does 
not constitute a sufficient cause of action 
to prevent the operation of the Statute of 
limitations. Jones v. Ryder, iv. 32 

Unstamped Instrument,] — ^21. A promis- 
sory note improperly stamped is not ad- 
missible as a memorandum to take the case 
out of the Statute of Limitations, under the 
9 Greo. 4, c. 14, s. 8. That section applies 
only to instruments which might be stfunp- 
ed with an agreement stamp. Jones v. Ry^ 
der, iv. 32 

[See Wheattey v. Williams, i. 533 ; supra, 
Bills of Exchaitob, I, 11.] 



III. 3 & 4 Will. 4, c. 27. 
See AcKowLBDOMENT of Title. — Estate, 8. 

Adverse Possession,] — 1. By the stat. 3 & 
4 Will. 4, c. 27, ss. 2, 3, the doctrine of non- 
advei'se possession is done away with, ex- 
cept in the cases provided for by sect. 15 ; 
and an ejectment must be brought within 
twenty years after the original right of en- 
try of the plaintiff, or of the party under 
whom he claims, accrued, whatever be the 
nature of the defendant's possession. Ne^ 
peon V. Doe d. Knight, ii. 894 

rin the notes to Nepean v. Roe, and laylor 
V. Horde, Smith's Lead. Cas. ii. 396—416 d, 
3rd edit. , will be found an elaborate review of all 
the cases on this statute.] 

Against the Croum,"^ — 2. Where an entire 
manor, or other district, has been in charge 
to the crown within sixty ^ears, acts done 
in different parts of it, by different persons, 
such as the erection and occupation of lime- 
kilns for burning limestone found within 
the district, and of cottages for the purpose 
of such occupation and the sale of tne lime 
so produced, do not amount to such an ad- 
verse possession as to displace the title of 
the crown to the district, although they may 
have been continued for above sixty years. 
Doe d . Williams v. Roberts, xiii. 520 

3. In 1788, estates were settled, by mar- 
riage settlement, to the use of the wife for 
life, with remainders to her issue in tail, 
with remainder to the settlor (whose heir- 
ess-at-law she was) in fee. In 1818, by 
deeds to which the husband and wife, and 
their only son, R. G., were parties, and by 
a recovery suffered in pursuance thereof. 
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the estates were limited to the use of the 
husband for life, remainder to the wife 
for life, remainder to R. G., the son, for 
life, remainder to his issae in tail, re- 
mainder to J. F., his sister, for life, with 
other remainders over. The husband died 
in 1819, the wife in 1822, and R. G. in 
1828 : — Hddy that, inasmuch as the estate 
of J. F. was carved out of the estate of R. 
G., she had the same period for bringing 
an ejectment, in respect of the estates com- 
prised in the above deeds, as he would have 
nad if he had continued alive, viz. twenty 
years firom the year 1822, when his re- 
mainder came into possession. Doe d. Cur- 
ten V. Edmonds, vi. 296 

EgkOe of Mortgagor^— A, By deeds of 
lease and release, dated 7th and 8th Sep- 
tember, 1819, lands were mortgaged in fee, 
subject to a proviso, that, if the mortgagor 
should well and truly pay the principal 
money and interest on the 25th day of 
March then next, the mortgagee, his heirs 
and assigns, shouldand would re-convey and 
re-assure the mortgaged premises to the 
mortgagor, his heirs and assigns. There 
was also a covenant that it should be law- 
ful for the mortgagee, his heirs and assigns, 
from time to time and at all times after de- 
fault should be made in the payment of the 
principal money and interest, contrary to 
the proviso aforesaid, peaceably and quietly 
to enter into, have, hold, occupy, possess, 
and enjoy the said premises ; and also a co- 
venant by the mortgagor for further assur- 
ance in case of such de&ult : — Hdd, that 
the mortgagee had the right of possession, 
under this deed, from the time of its execu- 
tion, and not merely from the 25th March, 
1820 ; and, therefore, that an ejectment for 
the recovery of the premises, brought by 
the heir-at-law of the mortgagee, within 
twenty years of the latter but not of the 
former date, ^no interest having been paid 
in the meantime), was too late. Doe d. 
Bqylance v. Lightfocity viii. 663 

[Compare Wheeler v. Moniefiore, 2 Q. B. 
138, and two following cases.] 

Eenl i2«ero0i.]— 6. The stat. 3 & 4 Will. 
4, c. 27 f s. 2, does not apply to rent reserved 
on a demise. Grant v. EUis, ix. 1 13 

[See infra, Tithbs, 11.] 

Eight o/Entry— Reversion.]— 6. In 1784, 
premises were leased to H. J. for Uiree lives. 
H. J., by his will, devised all his estate and 
interest in the premises to his wife, A. J., 
her heirs and assigns. A. J., in 1793, con^ 
veyed the estate, so devised to her, to her 
son, R. J., and the heirs of his body, wiUi 
a proviso, that, if he should have no child 
living at his death, the limitation thereby 
made should ceaae, and the estate should 
294 
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revert to A. J., her heirs and assigns. la 
1811, R. J. purchased the reversion in fee 
in the premises, en>ectant on the lease for 
lives, wnich was duly conveyed to him, and 
at the same time an old satisfied term of 
6000 years, affecting the premises, was as- 
signed to a trustee for him to attend the 
iiiheritance. R. J. died in 1812, without 
issue, leaving his nephew, L. J., his heir-at- 
law, and the heir-at-law of A. J. The 
lease for lives determined in 1836. For 
upwards of twenty years from the death of 
R. J. the premises were held adversely 
by L. J.: — ffeld, that his right of entry was 
barred thereby, and that he had not a new 
right of entry on the determination of the 
lease for lives in 1836. Held^ also, that 
since the stat. 8 & 9 Vict. c. 112, the out- 
standing term would have been no defence 
to an ejectment by L. J^ or any person 
claiming under him. That branch of the 
3rd section of the Limitation Act, 3 & 4 
Will. 4, c. 27y which relates to estates in 
reversion, expectant on the determination 
of a particular estate, applies only to cases 
where another person tnau the reversioner 
is entitled to the particular estate. Doe d. 
Hall V. Moulsdale, xvi. 689 

IVhere there is Tenancy at SuferanceJ^ — 
7. Where A., in 1817, let B. into possession 
of lands as tenant at will, and in 1827, A. 
entered upon the land without B.'s consent, 
and cut and carried away stone therefrom: 
Held, that this entry amounted to a deter- 
mination of the estate at will ; and that B. 
thenceforth became tenant at sufferance, 
until, by agreement express or implied, a 
new tenancy was created between the par- 
ties ; and therefore, that, unless the fact of 
such new tenancy were found by the jury, 
an eiectment brought by A. in 1839 was 
too late, inasmuch as, by the stat. 3 & 4 
Will. 4, c. 27, s. 7, hb right of action first 
accrued at the Expiration of one year after 
the commencement of his original tenancy 
at will, i. e. in the year 1818. Doe d. Ben- 
nett V. Turner, viL 226 
[Agun tried, and on bill of exceptions the 
oourt of error confirmed the above decision : see 
iz. 643. Upon the constmction of the 7th sec- 
tion of the statute, as to tenancies at will, created 
before the statute, and followed immediatelj 
either by a tenancy at sufferance or an adverse 
possession, see vii. 234 ; Janet ▼. Jonet, xvi. 712 ; 
Doe d. Evau v. Page, 5 Q. B. 767 ; Doe d. 
Daymanr, Moore, 15 L. J., Q. B., 324, lOJor. 
815 ; Doe d. Goody v. Carter, 11 Jar. 285; and 
Doe d. Birmingham Canal Company v. Bold, 12 
Jur., Q. B., 350.] 

Meaning of Iksture Estate.'] — 8. Copyhold 
lands were surrendered, in 1796, to husband 
and wife, for both their lives, with remain- 
der to the heirs of the husbsjid. In 1806, 
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the husband absconded and went abroad, 
and was never afterwards heard of. In 
18079* a commission of bankruptcy issued 
a^iainst him^ and the usual assi^ment of 
his estate was made by the commissioner to 
his assignee. The wife occupied the copy- 
hold estate until her death in 1841, where- 
upon the assignee was admitted: — Held^ 
that an ejectment by the assignee, brought 
after her death, was in time, for that the 
husband's reversion in fee was a fiUure 
estate^ within the meaning of the d & 4 
Will. 4, 0. 27^ s. d. J)o9 d. Johnson y. Li- 
vonedgBy xi. 617 

[Compare Junytten ▼. PiicherM, 13 Sim. 327.] 

^ed of DiseonHnuanee of Receipt of 
RentJ] — 9. Replevin for distraining a cart, 
on Idth May, J 845. Avowry, (under 11 
Greo. 2, c. 19, s. 22), that the locus in <juo 
was parcel of a tenement called H., holding 
of the manor of S. M., by fealty and rent 
of 9ff. yearly, to be paid at Old Michaelmas 
in every year, of wnich manor defendant, 
at the time when &c., was the owner ; and 
that because defendant occupied the locus 
in quo at the time when &c., and because 
21, \As, of the rent aforesaid for six years, 
endine at Old Michaelmas, 1844, was in ar- 
rear, defendant well avows the taking the 
said cart, &c. Pleas in bar : first, that the lo- 
cus in quo was not parcel of the manor of S. 
M. ; second, that it was not holdeu for that 
manor ; third, that the defendant was not 
owner and possessed of that manor ; fourth, 
that no rent was in arrear. Issues thereon : 
H. farm was holden of the manor of S. M., 
at an ancient freehold rent of 99. per annum, 
payable at Michaelmas yearly. All arrears 
to Michaelmas, 1824, were paid in January, 
1826. No other payment took place, but 
after repeated applications for the rent in 
several years before Michaelmas, 1844, the 
lord distrained in May, 1846, for six years' 
rent due at Michaelmas, 1844 : — Held^ first, 
that by the operation of 3 & 4 Will. 4, c. 
27, 88. 2, 3, and 34, the rent was extin- 
guished by the lapse of twenty years from 
the day on which the last payment was 
made ; and, second, that the bar thus in- 
terposed by that statute of limitations need 
not be specially pleaded, and mi^ht be given 
in evidence on the plea in barof non tenuit. 
Owen V. De Beauvoir^ xvi. 647 

Non-receipt of Rent does not bar the Les- 
SOT.] — 10. Where a lessor permits his les- 
see, during the continuance of the lease, to 
pay no rent for twenty years, the lessor is 
not therefore barred by the stat. 3 & 4 
Will. 4, c. 27, s. 2, from recoverinc; the pre- 
mises in ejectment. The case fails within 
the latter branch of the 3rd section, which, 
in the case of an estate or interest in rever- 
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sion, provides that the right of action shall 
be deemed to have firat accrued when it 
became an estate or interest in possession. 
The lessor, therefore, may recover in eject- 
ment at anpr time within twentyyears after 
the determination of the lease. Ais d. Davy 
V. Oxenhamy vii. 131 

TeMUMiesfrom Year to Year^ — 11. The 
stat. 3 & 4 W ill. 4, c. 27, s. 8, applies to te- 
nancies from year to year, created before 
and existing at the passing of the act. Doe 
d. Jfdces V. own/ner^ xiv. 39 

[The effect of the act is to make a parliament- 
ary conveyance of the land to the person in pos- 
session after that period of twenty years has 
elapsed— Per Parke, B., lb. 42.] 

Mode of Pleading in answer to Claim^of 
Entry. "] — 12. In trespass qu. cl. ireg.> the 
defendant pleaded specially, deducing title 
to the locus in quo, under an indosure act, 
in J. S., and alleging that J. S. thereupon 
became and continued possessed thereof un- 
til just before the time when &c., and the 
defendant then justified the trespasses as 
the servant of J. S., and by his command. 
The plaintiff replied, that the defendant 
entered and committed the trespasses after 
the passing of the Limitation Act, 3 & 4 
Will. 4, c. 27 ; that the entry was made to 
recover the close in which &c.,and that the 
right to make such entry did not first ac- 
crue to J. S., or to the defendant, or any 
person throueh whom J. S. or the defendant 
claimed, within twenty years next before 
such entry: — Held good on special demur- 
rer, and that it was not necessary to set 
forth the particular mode in which the 
estate of J. S., or the party through whom 
he claimed, was determined. Jones v. 
JoneSy xvi. 699 



IV. Plbadinos. 

See Bond, I, 4. 

Prayer of Judgment.'] — 1. To an action 
of assumpsit for work and labour as an at- 
torney, the defendant pleaded non assump- 
sit infra sex annos, and concluded with a 
prayer of judgment, omitting the verifica- 
tion : — Heldy on special demurrer, that the 
plea was good. Bodenham v. Hill, vii. 274 

Must be Signed.'] — 2. A |)lea of the Sta- 
tute of Limitations, though it need not con- 
clude with a verification, must nevertheless 
be signed by counsel. Roberts v. Howard^ 

ix.838 

3. To a nlea of set-off, the plaintiff re- 
plied, that tne causes of set-off did not accrue 
within six years ; concluding to the country. 
The defendant joined issue: — HM^ after 
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MAINTENANCE. 



trial, that there was no proper iasue, and 
that there must he a repleader. Swmg t. 
Wrighty iz. 622 

[See Wheailey t. WUIiams, i. 537.] 

Qmtinuuip Writs.'}— 4. Where a writ 
issued within six years after the cause of 
action accrued has not been duly continued, 

Sursuant to the 2 Will. 4, c. 39, s. 10, the 
efendant is not bound to plead such non- 
continuance specially, but mav take ad- 
vantage of it under the general plea, that 
the cause of action did not accrue within 
six years next before the commencement of 
the suit ; for, for this purpose, the last writ 
which is served is the commencement of 
the suit. Pratt v. Hawkins^ xv. 399 

[See HiggM t. MorHmer, 1 Exch. 711, 721.] 



LIQUIDATED DAMAGES. 
See Dam AOBs. 



LIVERY OF SEISIN. 

See PRBSUMPTION. 



LOAN SOCIETY. 
See Bill ov Exchange, 1, 8. 

LONDON. 

See AuTER Action, 3. — Bbokxb, I. — Btb- 
LAW, 2. — ^Dked, II, 4. — Etidicncb, y 1, 2. 
— Restraint of Trade, 3, 4. 

Bights of Deputy Day-meters — Evidence 
o/OustomA — 1. The deputjr dav- meters of 
the city ot London are entitled b^ imme- 
morial custom to the exclusive right, by 
themselves and their servants, of measur- 
inff, shovelliog, unloading, and delivering 
all oysters brought in any boat or vessel 
for sale along the river Thames, to any 

Slace within tne limits of the port of Lon- 
on, and to receive a reasouable compensa- 
tion for soMoing; and the jury found that 
8f . for every score for the first IDO bushels, 
and 4s. for every score of bushels of the re- 
mainder of a cargo, was a reasonable re- 
compense to them for the labour of shovel- 
ling, unloading, and delivering out the 
oysters, exclusive of the sums paid to the 
corporation of London for metage, under 
the Stat. 11 Will. 3, c. 24, s. 7. The me- 
ters are not, therefore, bound to perform 
in their own persons the manual labour of 
shovelling, &c., but are bound to provide 
sufficient men for the purpose, and are 
liable to an action in default of their doing 
so. Layhimn v. Crisp. iv. 320 
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Ckutom,"] — 2, There is no authority that 
one Court can take notice of a custom of 
London which has been certified in another 
Court, although it is always taken notice of 
by the Court m which it was so certified — 
Per Our. Piper v. ChappeUy xiv. 649 

[In Poulterers' Company ▼. PkiUips, 6 fiing. 
N. C. 314, the costom was admitted by the 
counsel : lb. 650.] 

Notice to the Attormy-Oeneral.'jS. Al- 
thoup^h the city of London are entitled to 
forfeited recognisances entered into within 
the city of London, yet the Court will not 
aUow a recognisance to be discharged, 
though the motion is made with the con- 
sent of the city solicitor, unless notice has 
been given to the Attomey-Greneral. Em 
parte MorriSy i. 610 



LUNATIC. 

See Distringas. — Drunkenness. — Scire 

Facias, I, 6. 



MAINTENANCE. 

Action fory when maintainable by Joint 
Plaintiffs — Conclusion contraformam statuti 
is isnnecessafy,'] —1. Declaration in case stat- 
ed, that, before and at the committing of the 
grievances by the defendants, an action of 
trespass had been commenced and was de- 
pending, wherein R. H. was plaintiff and 
the now plaintifis were defendants; in 
which action the now plaintifis appeared 
by P. M., then being their attorney in that 
behalf, and the said action was defended by 
the now plaintifis by and through the said 
P. M. as such attorney ; and charged, that 
the defendants, contriving, &c., wrongfully, 
unjustly, maliciously, and unlawfully up- 
held and maintained the said acUon on the 
part of the said R. H. against the now 
pliuntifis ; by reason whereof the now plain- 
tiffs have been greativ injured, prejudiced, 
and aggrieved in ana about their defence 
in the said action, and have incurred and 
been obliged to pay divers large sums of 
money, amounting &c., in and about their 
defence of the said action so by them made 
through the said P. M., so being their at- 
tornev in that behalf. At the trial, the 
jury found a verdict for the plaintiffiB for 
the amount only of the bill of costs paid by 
them to P. M., as their attorney in the for- 
mer action, and the verdict was entered 
upon the postea accordingly : — Heldy on 
motion in arrest of judgment, that the ac- 
tion was maintainable jointly by the plain- 
tiffs ; the expenses of the defence in the 
former action, to which the verdict was 
confined, being a joint and not a several 
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damage. A deolaration in case for main- 
tenance need not charge the maintenance to 
have been committed contra fonnam sta- 
tutiy it being a wrongful act at common 
law, and the statutes relating to mainte- 
nance being only declaratory of the common 
laWy with additional penaHies. Nor need 
the declaration allege that the defendant 
was not interested in the action maintained ; 
if he was, that is a matter to be pleaded by 
him. A count in case, charing that the 
defendant unlawfully, maliciously, and 
without reasonable or probable cause, and, 
without having any interest in the suit 
therein mentioned, instigated and stirred 
up A. B., a pauper, to commence andpro- 
secute an action against the plaintiff, by 
reason whereof A. B. did commence and 
prosecute such action &o., whereby the 
plaintiff was put to great trouble and vexa- 
tion, and obliged to lay out a large sum in 
the defence of such action, is good. PeeheU 
V. WaUony viii. 691 

[The verdict was first entered generallj, but 
afterwards confined to the costs and expenses of 
the defence, following Barratt v. Collint^ 10 
Moore, 446, 649, n., 700. In Flight v. Lemon, 4 
Q. B. 883, a declaration in maintenance was held 
bad for not alleging a reasonable and probable 
cause for the action, and for not shewing that the 
action was not commenced when defendant in- 
terfered ; citing the principal case. But the Court 
of Exchequer expressly held the count, charging 
the causing the action to be commenced, good : 
see p. 695.] 

Becuonabk Bdief of Common Interest'] 
— 2. Assumpsit for work and labour as an 
attorney ; to which the defendant pleaded 
a special plea, that the work was done in 
pursuance of an agreement, and under cir- 
cumstances which amounted to mainte- 
nance. At the trial, it appeared that the 
lands in the parish of T. consisted of old 
and new inclosures, the former of which 
had always been exempted from payment 
of tithes m kind, there being paid instead 
a certain sum, varying in amount, for each 
of the several fifcrms ; whereas for the new 
inclosures tithes in kind were paid, or a 
composition in lieu of tithes entered into ; 
that, in 1832, the principal, &c., of Jesus 
College, the patrons of the living, and 
lessees of the tithes, having given notice 
to the tenants and proprietors of the old 
inclosures to set out their tithes in kind, a 
meeting of the proprietors in consequence 
took place, at wnich it was resolved, " that 
the proprietors do resist the claim of the 
college, and support the present moduses ; 
and that the expenses incurred in such 
proceedings shall be borne and paid by the 
proprietors, in proportion to the value of 
their estates ; and that Messrs. F. (the 
plaintifiy and W. be requested to take 
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such steps as may be considered necessary.'* 
This resolution was signed by the defend- 
ant and six other proprietors of land in 
the parish. At the time of entering into 
this agreement it was imcertain whether 
the couege would proceed b^ one or several 
bills in eouity ; but nine bills were subse- 
quently filed, and seven issues were direct- 
ed against the occupiers of the different 
farms : — JBMy that this agreement was 
not illegal, and did not amount to mainte- 
nance, since the proprietors had reasonable 
ground to believe that they had a common 
interest in proving the lands to be ancient 
inclosures. Fin£m v. Parker^ xi. 676 



MALICIOUS ARREST. 

1. No action will lie for causing an ar- 
rest under 1 & 2 Vict. c. 110, s. 3, unless 
the capias was obtained by falsehood or 
fraud. Daniels v. Fielding^ xvi. 200 

Effect of Not G^%.1— 2. In case for a 
malicious arrest, the declaration averred, 
that the defendant did not prosecute his 
suit, but voluntarily suffered the same to 
be discontinued for want of prosecution 
thereof; and thereupon itwas considered by 
the Court, that the defendant should take 
nothing by his writ. The defendant pleaded 
notguQty: — HM^ that the averment of 
the discontinuance of the suit was a mate- 
rial idlegation, which the defendant should 
have taken issue upon by his plea, and 
that, not having done so, the discontinu- 
ance was admitted on the record. The 
plea of not guilty in such a case merely 
puts in issue the wrongful act, viz. the ma- 
licious arrest without probable cause. Wat- 
kins V. Leey V. 270 



MALICIOUS PROSECUTION. 

Reasonable and Probable Cause,'] — 1. 
A., having reasonable and probable cause 
for supposing that B. made an assault upon 
him with intent to rob him, went for a 
constable, who, on coming to the place, re- 
cognised B., and assured A. that ne was a 
respectable man, and that he would be 
answerable for his coming forward to meet 
the charge. A. nevertheless persisted in 
giving B. into custody, and on the follow- 
ing day preferred the charge against him 
beiore a justice, who dismissed it. In an 
action by B. against A., for mallciouslv' 
and without probable cause making such 
chaise before the justice, the judge stated 
to the jury, that the plaintiff had reason- 
able and probable cause for suspicion in 
the first instance, but that he thought that, 
on the explanation given by the constable, 
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that reasonable and probable cause ceased ; 
and that, if the jury were of opinion that 
the defendant was satisfied with such ex- 
planation, but persevered in the charge 
from obstinacy or wounded pride, they 
should find for the plaintiff : — Held^ that 
this direction was wrong ; for that, as the 
facts remained unaltered, the representa- 
tion of the constable could not take away 
the reasonable and probable cause afforded 
by those facts. Musgrove v. Newell^ i. 682 
[In Hadriek v. Hethpt 12 Jar. 600, 17 L. J., 
Q. B., 313, Lord Denman, C. J., obaenred, ** I 
never understood this decision. The defendant 
believed his complaint to be tme when he made 
it, but was afterwards convinced it was untroe, 
and jet persisted in the charge. Probable canse 
for a person acting must mean probable caose in 
his own mind at the time when he acts.'* As 
to proof of absence of belief, see Turner v. 
Ambler, 11 Jar., Q. B., 346.] 

Absence of Rectsonable and Probable 
(Jausejy-'2, Case for a malicious prosecu- 
tion. The plaintiff having become tenant 
to the defendant, who resided in Wiltshire, 
of a house and lauds in Carmarthenshire, 
together with the exclusive right of sport- 
ing over certain lands adjacent belonging 
to the defendant, fished one of the ponds 
by cutting down the dam, and but few fish 
having been caught, one D., who was the 
defendant's local agent, suggested to the 
plaintiff that he might fish a certain pond 
on the estate by cutting down the bank, 
and placing a net to catch the fish ; which 
the plaintiff accordingly did during the 
tenancy, and a few fish were taken. Dis- 
putes having afterwards arisen between the 
plaintiff and the defendant, D. laid an in- 
lormation before magistrates against the 
plaintiff, for unlawfully and maliciously 
breaking down the dam and destroying the 
fish, under 7 & 8 Greo. 4, c. 30, s. 15 ; and 
D. having been examined, the magistrates 
required the plaintiff to find bail to appear 
to an indictment for that offence at the 
next assizes, where a bill was preferred, but 
ignored. The defendant was not present 
at the hearing of the information, nor was 
there anv evidence to shew that he knew 
that D. had given the plaintiff permission. 
At the trial, the judge asked the jury whe- 
ther, in their opinion, D. had given permis- 
sion, and they found that he had ; thev also 
found that D. acted under the defendant's 
authority in instituting the proceedings ; 
and the learned judge having expressed his 
opinion that there was an ^ence of rea- 
sonable and probable cause: — Held^ that 
he was correct in so deciding, and that, in- 
dependently of the permission given by D., 
there was no reasonable or probable cause 
for instituting the proceedings. Mitchell 
Y. Williams, xi. 205 
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Knowledge of being in the Wrong is Ab» 
senceoflUasonableand Probable Cause.'] — 3. 
On the trial of an action for malicioualy 
indicting the plaintiff for an assault, the 
fiicts proved were as follows: — The defend- 
ant came to the house of the plaintiff 
(which was let out in sets of chambeTs) to 
inquire for a person who he sfud lived there ; 
but being informed that no such person lived 
there, uMd abusive language, and, on being 
required by the plaintiff to go away, laid 
hands upon him, upon which the plaintiff 
forced him out. Tliere was oontradictoiy 
evidence as to the degree of force used by 
the plaintiff in doing so. The defendant 
indicted the plaintiff for an assault ; the 
bill was found and the indictment tried, 
and the pUuntiff was acquitted. On the 
trial of the action, the learned judge di- 
rected the jury, that, if the defendant pre- 
ferred the indictment with a consciousness 
that he was in the wrong in the transaction, 
there was no reasonable or probable cause 
for the indictment : — Held, that this direc- 
tion was substantially correct. Hinton v. 
Heather, xiv. 131 

[It is for the jury to decide whether the facts 
are proved, and for the judge to decide whether 
thej amount to probable caose, however name- 
roos and complicated they may be : Panton v. 
Williams, 2 Q. B. 192. See, however, the ob- 
servations of Lord Dtffiman, C. J., Rowlands v. 
Samuel, 17 L. J., Q. B., 65.] 



MALICIOUS TRESPASS. 
See Notice of Action, 2. 



MANOR. 

See CoPTHOLD. — Custom. — EviDEncByV; 
VI, 6, — Inclosurb Act. — Limitations 
(Statutb of). III, 2.— Officb, 2. 

Manorial Ckutom — Emdenoe of Onstome 
of acffoining Manor.'] — 1. On a question 
as to the existence of a custom in a parti- 
cular manor, evidence of a like custom in 
an adjoining manor, though within the 
same parish and leet, is not admissible, 
not even though there be evidence to shew 
that the latter manor was a subinfeudation 
of the former ; at least, unless it be clearly 
shewn that they were separated after the 
time of legal memory, since otherwise they 
may have had different immemorial cus- 
toms. Evidence of payment of an annual 
sum of 4«. by the lord of the manor of 
W. to the lora of the manor of C, ^'for 
the manor of W.," was held not to be 
sufficient evidence that W. was a subin- 
feudation of C. A deed, dated in 1605, 
made between the lord of the manor of C. 
of the one part, and a number of the copy- 
holders of the manor of the other, reciting 
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that the customs of the manor of and con- 
cerning their copyhold premises had im* 
memorially been claimed to be as therein* 
after expressed, proceeded to state in de- 
tail varions allied customs, among which 
no mention was made of any custom for 
the copyholders to take minerals. The 
deed then stated, that whereas, at the re- 
quest of the said copyholders, and in con- 
sideration of 1500/. paid by them to the 
lord, he had agreed tnat the said customs 
should be allowed, ratified, and confirmed, 
and that the copyholders were contented 
to submit to them ; therefore the lord did 
thereby, for him and his heirs, allow all 
the said customs to be the true customs of 
the manor, for and touching all the said 
customary and copyhold lands before men- 
tioned ; and the lord then covenanted with 
the said copyholders, that he, his heirs and 
assigns, should be bound by the said cus- 
toms for ever, and that the copyholders, 
their heirs and assigns, should enjoy them 
for ever without intmnption ; and the 
copyholders covenanted with him, that 
they would at all times thereafter submit 
themselves to and be bound by the said 
customs. It was then provided, that for- 
asmuch as some matter or point of custom 
within the manor, not therein mentioned, 
might come in question, and doubts might 
be made of the true exposition of some 
matter or custom therein set forth, it was 
agreed between the parties, that if any such 
matter, point, or custom, should come in 
question, it should be settled by a jury to 
be summoned as therein mentioned. And 
it was further i^^reed, that none of the 
ancient court-rolls of the manor should be 
shewed or taken to prejudice or impugn 
any of the customs therein specified. This 
deed was confirmed in terms by a decree in 
Chancery, which contained a clause pro- 
viding that it should not, nor should the 
said customs, extend but to the complain- 
ants and defendants (the copyholders who 
were parties to the deed, and the lord), and 
to the complainants' copyhold tenements, 
and should not be prejudicial to the lord 
concerning any other copyholds in the ma- 
nor : — Heldy that this deed was admissible 
in evidence, against a copyholder deriving 
title under one of the parties to it, to nega- 
tive the existence of a custom of the manor 
for the copyholders to take the minerals 
under their respective copyholds. Sembiey 
that it would have been evidence for the 
same purpose, even against a copyholder 
not deriving title under any of the parties 
to it. Marquis of Anglesea v. Lord Hcl- 
thertony x. 218 

Reputed Manor,'] — 2. A grant oi k re- 
puted manor will not pass a freehold in- 
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terest in the waste within the ambit of the 
manor, nor in any specific tenement of the 
grantor. Doe d. Clayton v. Williams^ 

xi. 803 
[Evidence of reputation is admissible to prove 
the boundary of a reputed manor : Doe d. Molet' 
worth ▼. Sieeman, 9 Q. B. 298.] 



MARIUS. 

For the opinion of Parke^ B., upon the 
value of this work, see Whitehead v. Wal- 
ker, ix. 616 

MARKET. 

See Casb (Action on the), 12. — Nuisance. 

Liability for Tolls.'] — 1. By a private 
act of Parliament, passed in 1835, the 
market of Devonport, belonging to A., was 
enlarged into a market for cattle, sheep, 
&c., and A. was empowered to let the erec- 
tions^ buildings, &c., on the ground where- 
on the market should be held, and to de- 
mand and take certain tolls of and from 
any person or persons bringing any goods 
or ai'ticles to tne market. There was also 
a clause providing, that if the owner should 
demise or lease the market, or the site 
thereof, and all or any of the erections or 
buildings thereon, the lessee should, subject 
to such exceptions or restrictions as might 
be expressly contained in the lease, take 
and enjoy the rents and tolls authorised to 
be taken by the act, as the owner would 
have been entitled to do if the lease had 
not been made : — Heldy that a lessee of the 
market, under a parol demise, was entitled 
to demand and receive the tolls. Bridg- 
land V. Shapter, v. 375 

Infringement of RMht,] — 2. A person 
brought sheep to a public house forty yards 
out of the limits of the market, left them 
there, went into the market in search of 
customers, whom he brought back to the 
public-house, and there sold the sheep to 
them : — ffeld, that this was a fraud upon 
the market, for which the seller was liable to 
an action on the case by the lessee of the 
market. lb. 

Effect of OrantJ)—S. The grant of a 
market does not oi itself imply a right to 
the grantee to prevent persons m>m selling 
marKetable articles in their private shops, 
within the limits of the franchise, on mar- 
ket days. Such a right can exist only by 
immemorial custom. 2%e Mayor, ^c, of 
Macclesfield v. Chapman, xii. 18 

[In the notes 20-25 will be found the opinions 
of the judges stated to the House of Lords, as 
to the validity and effect of a grant of a new 
market, on the discassion of the Islington Mar- 
ket BUI.] 



MARRIED WOMAN. 

MARRIAGE. 

See Abatekent, II, 9, 10. 

A marriage between English sulvjects 
celebrated according to the rites of the 
Church of England, bat not in the presence 
of a priest in holy orders, is invalid at 
the common law. Catherwood y. CasUm^ 

xiii. 261 

[See Reg. t. MiUit, 10 CI. & Fin. 334.] 



MARRIAGE (BREACH OF 
PROMISE). 

Exoneration from Promise may be plead- 
ed,'] — 1. To a declaration in assumpsit 
founded on mutual promises to marry 
within a reasonable time, it is a good plea, 
that after the promise, and before any breach 
thereof, the plaintiff absolved, exonerated, 
and discharged the defendant from his pro- 
mise, and the performance thereof, jting 
V. Oiliett^ vii. 56 

Avenneni of 2iegue3t,']'-^2. Declaration in 
assumpsit for breach of promise of marriage 
stated, that the defendant promised the 
plaintiff to marry her; that the plaintiff 
remained and still is sole and unmarried, 
and during all the time aforesaid was ready 
and willing to marry the defendant, of which 
he always had notice ; yet the defendant 
disre^;arded his promise, and wrongfully 
married another woman. Plea, that the 
defendant was not, at any time before the 
commencement of the suit, requested by the 
plaintiff to marry hen—Held, first, that 
the plea was bad on special demurrer; 
secondly, that the declaration was good on 
general demurrer, without an averment of 
the lapse of a reasonable time. Caines v. 
Smithy XV. 189 

lAcc. Short V. Stone, 8 Q. B. 358.] 



MARRIED WOMAN. 

See Abatemknt, II, 9, 11. — Bankruptcy, 
III, 22. — Criunal Conversation. — 
Husband and Wipe. — Judgment as 
IN Case of Nonsuit, III, 6. 

Proof of LuOnlUy as Feme Sole.]— I. To 
a declaration in assumpsit, for goods sold 
and delivered, the defendant pleaded her 
coverture. The plaintiff replied, that the 
husband was an aTien, and never was within 
this kingdom ; that the causes of action 
accrued to the plaintiff, and the promise 
was made by the defendant, witnin the 
realm of England, while she lived separate 
and apart from her husband as a single 
woman ; and that the plaintiff did not give 
any credit to the husband, but contracted 
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with the defendant as a feme sote^ on her 
own credit and responsibility, and that she 
made the promise m the declaration men- 
tioned as such feme sole. Rejoinder, that 
the husband was not an alien, nor did the 
causes of action accrue to the plaintiff, nor 
was the promise made by Uie defendant^ 
while she lived separate and apart from her 
husband, as a single woman ; nor did the 
plaintiff contract with the defendant as a 
feme sole^ and on her own credit and re- 
sponsibility ; nor did she make the promise 
in the declaration mentioned, in manner 
and form, &c.; on which issue was joined : 
— Held, that on this issue the plaintiff was 
bound to prove that the defendant repre- 
sented herself to the plaintiff as a feme sole^ 
or that he dealt with her believing her to 
be such. Hdd, also, that evidence of the 
defendant's dealings with other tradesmen, 
to whom it was alleged die had held henelf 
out as a single woman, was not admissible, 
nnless her representations to them were so 
made as to come tothenlaintiff's knowledge. 
Barden v. Mary de Keverherg^ ii. 61 

\_8embU, per Parke, B., the replication was 
bad, for not shewing that the husband was d- 
viliter mortaas. Kay v. Dwkeee qf Piinne, 3 
Campb. 123, commented on : lb. 64, 65.] 

Liability to Arrest.'] — 2. An action was 
commenced against a defendant whilst she 
was a feme sole^ but after service of the 
writ, and before declaration, she married. 
The plaintiff proceeded to final judgment, 
and took her in execution. On motion to 
discharge her out of custody, the affidavit 
stated the above facts, and also that no 
settlement was made upon the marriage, 
but it did not state that she had no separate 
property :—Heldy that the affidavit was in- 
sufficient, and that she was not entitled to 
be discharged. Evans v. Chester^ ii. 847 

3. A married woman will be diBchai*ged 
from arrest on entering a common appear- 
ance, unless the plaintiff swears, that, when 
he fi;ave her credit, she represented herself 
to De a feme sole. HolUngdale v. Lloyd^ 

ill. 416 

4. Where an action is commenced against 
a feme sole, who marries during the pen- 
dency of it, and the plaintiff obtains judg- 
ment against her in ner name when sole, 
and she is taken under a ca. sa. sued out 
upon such judgment, the Court will not 
dischaige her out of custody on the ground 
that she has no separate property. Benyon 
V. Jonesy XV. 566 

[In Newton r.Rowe, 16 L. J., Q. B., 146; 
1 1 Jar. 628, the Court stated, that the practice of 
discharging a married woman would not be de- 
parted from, althoagh not consistent with strict 
legal principles.] 



MASTER AND SERVANT. 



MASTER AND SERVANT. 



MASTER AND SERVANT. 

See Negligence, 2. — Particulars of De- 
mand, II, 6. — Pilot Act. — Restraint of 
Trade, 6. — ^Woollen Manufactures. 

Eiaht of Master to Discharge — Knowledge 
of Misconduct.'} — 1. To an action against 
the defendants, proprietors of a cotton ma- 
nufactory, for refusing to employ the plain- 
tiff as manager, pursuant to agreement, and 
discharging him from their service before 
the period mentioned in the ae;reement, 
the defendants pleaded that the plaintiff so 
wrongfully, disobediently, and unskilfully 
conducted nimself as such manager, that 
they, the defendants, suffered and sustained 
ereat loss, to wit, to the amount of 1,000/., 
&c. : — ffeidy that, in order to support such 
a plea, it was necessary to shew, not only 
disobedience, but such disobedience as occa- 
sioned a loss ; and, there being no evidence 
of any loss, that the plea was not supported. 
Where there has been disobedience, or an 
act of misconduct by a servant, known to 
the master at the time he discharges him, 
although the master does not mention that 
as the precise ground of discharge, he mav 
afterwards, by shewing that the fact exbted, 
and that he knew it, justify such dischaige, 
{Ace, Ridffioay v. Hwngerford Market Com- 
fanyy 8 Ad. & Ell. 171). But, semble, that 
it is otherwise where the act of misconduct 
was not known to the master at the time 
of the dischaige, as it could not then be the 
cause of it. Omsons ▼. Skinner^ xi. 161 

[But, in Mercer v. Whall, 5 Q. B. 447, Lord 
Denman, C. J., said, that the knowledge was 
immaterial, for that the misconduct was a per- 
sonal disability in the servant.] 

Whaiare lawful Orders,'] — 2. Assumpsit 
for the wronglhil dismissal of a domestic 
servant without a month's notice, or pay- 
ment of a month's wages. Plea, that the 
I)laintiff requested the defendant to ^ve her 
eave to absent herself from his service dur- 
ing the niffht ; that he refused such leave, 
and forbaae her from so absenting herself ; 
and that against his will she nevertheless 
absented herself for the night, and until 
the following day, whereupon he discharged 
her. Replication, that when the plaintiff 
requested the defendant to give her leave 
to absent herself from his service, her mo- 
ther had been seized with sudden and vio- 
lent sickness, and was in imminent danger 
of death, and believingheiself likely to die, 
requested the plaintiff to visit her to see 
her before her death ; whereupon the plain- 
tiff requested the defendant to give her 
leave to absent herself for that purpose, she 
not being likely thereby to cause any in- 
jury or hindrance to his domestic affairs, 
and not intending thereby to be guilty of 
any improper omisuon or unreasonable de- 
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lay of her duties; and because the defend- 
ant wrongfully and unjustly forbade her 
from so araenting herself for the purpose of 
visiting her mother, &c., she left his house 
and service, and absented herself for that 
purpose for the time mentioned in the plea, 
the same being a reasonable time in that 
behalf, and she not causing thereby any 
hindrance to his domestic affairs, nor being 
thereby guilty of any improper omission or 
unreasonable delay of her duties, as she 
lawfrilly might, &c. : — JBeld^ on demurrer, 
that the plea was good, as shewing a dis- 
missal for disobedience to a lawful order of 
the master, and that the replication was bad, 
as shewing no sufficient excuse for such dis- 
obedience. Turner Y, MasoHy xiv. 112 
[So claiming to be a partner is good cause of 
dismissal, AmorY, FearoHt 9 Ad. & £11. 548.] 

No implied Duty to protect Servant from 
Injury.^ — 8. Declaration in case stated that 
the plaintiff was a servant of the defendant, 
in his trade of a butcher ; that the defend- 
ant had desired and directed the plaintiff, 
so being his servant, to go with and take 
certain goods of the defendant, in a certain 
van of the defendant then used by him, 
and conducted by another of his servants, 
in carrying goods for hire upon a certain 
journey ; that the plaintiff, in pursuance of 
such desire and direction, accordingly com- 
menced, and was proceeding, and beine car- 
ried and conveyed by the said van with the 
said goods ; and it became the defendant's 
duty to use proper care that the van should 
be in a proper state of repair, and should 
not be overloaded, and tnat the plaintiff 
should be safely and securely carried there- 
by : nevertheless that the defendant did 
not use proper care that the van should not 
be overloaded, or that the plaintiff should 
be safely and securely carried ; in conse- 
quence of the neglect of which duties, the 
van gave way and broke down, and the 
plaintiff was thrown to the ground, and his 
thigh fractured : — Held, on motion in ar- 
rest of judgment, after verdict for the plain- 
tiff, first, that it was sufficiently to be 
collected from the declaration, that the 
defendant directed the plaintiff to ffo in the 
van ; but, secondly, that, even in that case, 
the action was not maintainable. Priestly 
y. Fowler^ iii. 1 



Ccntraetor and Sub-contractor, "] — 4. The 
relation of master and servant does not exist 
between a contractor and a sub-contractor, 
so as to render the contractor liable for the 
negligence of the sub-contractor. Rapson 
T. ChAUty ix. 710 

iAec, MilliganY, Wedge, 12 Ad. & £U. 737.] 

Right of Servant to Quantum Meruit,} — 
5. In an action by an assistant suigeon for 
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wages, it was proved that the plaintiff had 
served the defendant for nearly half a year, 
and that payments were made during that 
time on account of wages, but not accord- 
ing to any yearly amount, or at any definite 
periods of the year. The plaintiff after- 
wards fell ill, and was taken to an hospital, 
and, after his recovery, did not return to 
his employment, nor did the defendant re- 
quire him to do so : — Heldj that there was 
no evidence of any hiring for a year, and 
that the plaintiff was entitled to recover 
wages on a Quantum meruit for the time 
he served. Bayley v. Eimmellf i. 506 

[So, where the yearly oontract is dtMolved by 
mutual consent, the aenrant may recover on a 
quantum meruit : Thoma* v. WiliiamSt 1 Ad. & 
Ell. 685. But the right to an ascertained sum, as 
a month's wages, on dismiisal without warning, 
wUl not support the common indebitatus count : 
Fewings v. lUdalf 1 Eich. 295.] 

Commitment bad^ imposing Correction,'] — 
6. Upon a complaint against a servant for 
absenting himself from his service, made 
nnder 4 Greo. 4, c. 34^ s. 3, the conviction 
adjudged that he should be imprisoned in 
the House of Correction, there to remain 
and be held to hard labour for one month. 
The commitment required the keeper to 
receive him into custody, and there to re- 
main and he corrected^ and held to hard 
labour for one month (following the words 
of the 20 Geo. 2, c. 19, s. 2) i—Held, that 
the '' correction" therein mentioned must 
be understood to mean something beyond 
the hard labour, and therefore that the 
commitment was bad, as varying in this 
respect from the conviction, and authorising 
a punishment not warranted by the statute. 
Semble^ a contract of hirinp^ and service, for 
wages, is a contract beneficial to and binding 
npon an infant, though it contain clauses 
for referring disputes to arbitration, and for 
the imposition of forfeitures in case of neg- 
lect of duty, to be deducted from the wages. 
Wood V. FenwicJt, x. 105 

[In lAndsay v. Leigh, 17 L. J., M. C, 60 ; 
12 Jur. 286, the Court of Exchequer Chamber 
held, that the statute only authorised a warrant 
on order to commit. On the liability of an in- 
fant, aee, supra. Infant.] 

Warrant of Comtnitment,'] — 7. The plain- 
tiff was committed by the defendant, a ma- 
gistrate, under the 4 Geo. 4, c. 34, s. 3, by 
a warrant of commitment, which was in 
the following form : — ** To the constable of 
M., Surrey, &c. Whereas, information and 
complaint hath been made unto me, one 
&c., upon the oaths of J. H. and S. M., 
both of M., in the said coun^ of S., calico 
printers, that W. J., of M. aroresaid, in the 
county aforesaid, calico printer, did, on 
Wednesday, the 8th May inst., contraot 
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with the said S. M. to print certain pieces 
of woollen cotton goods, and that the s^d 
W. J. had adopted such contract, and en- 
tered into the service of the said S. M. under 
such contract, and that the said W. J. hath, 
in his said service, been guilty of divers mis- 
demeanors, miscarriages, and ill-behaviour 
towards the said S. M., and particularly 
with having, on the 9th of May inst., re- 
fused to perform such contract, and left his 
said work unfinished, and the service of the 
said S. M., without his license or consent. 
And whereas, in pursuance of the statute 
in that case made and provided, I have duly 
examined the proofs and allegations of both 
the said parties, touching the matter of the 
said complaint, and. upon due consideration 
had thereof, have adjudged and determined, 
and do hereby adjudge and determine, the 
said complaint to be true." It then com- 
manded the constable to convey the plain- 
tiff to the House of Correction, and deliver 
him to the keeper thereof, who was ordered 
to detain him m custody : — Held^ that this 
was a commitment in execution, and that 
it was bad, because it did not shew, either 
that the contract was entered into, or the 
work refused to be done,^ or the plaintiff 
found within the jurisdiction of the magis- 
trate. Johnson v. Reidy vi. 124 



MIN£S. 

See Covenant, II, 1, 2. — Grant. — Inclo- 
suRB Act, I, 1. — Mining Company. — 
— Railway, I, 14. 

Construction of Lease,"] — ^1 . Covenant. By 
an indenture of lease, the plaintiff demised 
to the defendant all mines and beds of coal, 
&c., which then had been, or thereafter 
during the demise should be, discovered or 
opened under the lands belonging to Dyffryn 
House, at the yearly rent of 2o£, to be paid 
whether any coal should be worked or not, 
together with 7d, per ton for every ton of 
coal, &c., raised. And the defendant cove- 
nanted that he would, at all times during 
the demise, work the said mines in a proper 
and workmanlike manner. Breach, that 
the defendant did not work the said mines 
in a proper and workmanlike manner, but, 
on the contrary, permitted the mines to lie, 
and the same were wholly ungotten. Plea, 
that the said mines were never, at any time 
before the said demise, worked or gotten, 
nor did the defendant, at any tame since or 
during the demise, work or ^t the mines : 
•^'Hetdy on demurrer, that inasmuch as it 
appeared by the pleadings that the mines 
had not been worked at all, the defendant 
was not liable on this covenant for not 
working them in a workmanlike manner. 
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the subject-matter of demise being, not all 
the mines under the lands specified, but only 
such as either had been or should be dis- 
covered or opened . Quarrinffton v. A rthury 

X.336 

Oonstrttetiim o/Letue as to RcyttUies.'] — 
2. The lessees under a lease of coal mines 
covenanted thereby,that they would deliver 
to the lessor two equal thirteenth parts of 
all coal which should be raised m>m the 
mines demised during the term, or would 
pay him quarterly the value thereof in 
money ; and that m case, at the end of the 
first quarter of any year, such quarterly 
deliveries should not nave equalled in va- 
lue, or such quarterly payments should not 
have equalled in amount, the sum of 38/. lOf., 
the lessees sliould also pay, at the end of 
every such first quarter, such additional 
rent or sum as should make up the sum of 
38/. 10#. ; and in case, at the end of the se- 
cond quarter, such deliveries or payments 
for that and the preceding quarter should 
not have equallea in value or amount the 
sum of 75/., that the lessees should also pay, 
at the end of the second quarter, such further 
sum as would make up 75/. ; and in case, at 
the end of the third quarter, such deliveries 
or payments for that and the two preceding 
quarters should not have equalled in value 
or amount the sum of 111/. 10^., then the 
lessee should pay, at the end of the third 
quarter, such nirther sum as would make up 
111/. lOf. ; and in case, on the 24th June, 
in any year, the deliveries or payments for 
that and the three preceding quarters should 
not have equalled in value or amount the 
sum of 150/., the lessees should pay, on the 
24th June, such an additional sum as would 
make up 1 50/. ; it being the intent and mean- 
ing of the parties, that the royalties there- 
by reserved should always amount to 150/. 
per annum at the least : — Heldy that in cal- 
culating the amount of royalty due to the 
lessor at the end of each year, the lessees 
were not entitled to set off the excess of 
royalty, accruing in any quarter, against a 
deficiency in the previous quarter ; but that 
the lessor was entitled, at the end of each 
quarter, to the full sum of 38/. lOf. Bishop 
T. Cfoodwin^ xiv. 260 

Reaervatwn ofWay-leaveJ] — 3. By a deed, 
dated in 1830, the grantor conveyed in fee 
farm, land in the manor of A., in the county 
of Northumberland, '< excepting and re- 
serving out of the grant all mines of coals 
within the fields and territories of A. afore- 
said, together with sufficient way-leave and 
stay-leave to and from the said mines, with 
liberty of sinking and digging pit and pits ;'* 
with a covenant by the grantees, that they, 
their heirs and assigns, '^ should give such 
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accustomed recompense for digging and 
breaking the ground within A. aforesaid, 
in which any pits should thereafter happen 
to be sunk and wrought, as formerly had 
been usually given and allowed there in 
like cases." By another deed of the same 
date, the same parties conveyed in fee farm, 
to other persons, land in the manor of H., 
(adjoining A.), with a like exception, re- 
servation, and covenant. Qmere^ whether, 
under this reservation of a sufficient *' way- 
leave," the coal-owner had now a right to 
make a railway, for the purpose of carrying 
the coals from the mines for shipment, with 
cuttings and embankments, and fenced in 
so as to exclude the owner of the soil ? — 
HeMy however, that tliat right was not con- 
fined to such ways as were in use at the 
time of the grant*. (Ace. Bishop v. Norths 
xi. 418, 424). Held^ also, that, under the 
reservation in the former deed, the coal- 
owner could not carry over A. coals ^ot in 
H., although part of the same mmeral 
field. Dand v. Kingscote^ vi. 174 

ChrarUee of Lands is Entitled to Reason- 
able Support for t/ie Surface,'] — 4. A., being 
seised m fee of certain lands, granted the 
lands to P., his heirs and assigns, reserving 
to himself, his heirs and assigns, " all and 
all manner of coals, seams and veins of coal, 
iron ore, and all other mines, minerals, and 
metals which then were, or at any time, 
and from time to time thereafter, should be 
discovered in or upon the said premises, 
&-c.,with free liberty of ingress, egress, and 
regress, to come into and upon tne premises, 
to dig, delve, search for, and get, &c., the 
said mines and every part thereof, and to 
sell, dispose of, take, and convey away the 
same at their free will and pleasure ; and 
also to sink shafts, &c., for the raising up 
works, carrying awav and disposing of the 
same or any part thereof, making a fair 
compensation to P. for the damage to be 
done to the surface of the premises, and the 
pasture and crops growing thereon :*' — Held^ 
that, under this reservation, A. was not en- 
titled to take all the mines, but only so 
much as he could get, leaving a reasonable 
support to the sumce. Harris v. Bydina^ 

[See supra, Easkmbnt, 1.] 

Proof of Possession — Damages,'] — 5. In 
trespass for breaking and entering the plain- 
tiff s mine and taking coals, evidence of 
working by the plaintiff in another part of 
the same mine, within eighty yards of the 
place of the alleged trespass, coupled with a 
statement by the defendant that he had got 
the coal, and was willing to pay such 
amount as should be settled by arbitration, 
was held to be evidence of the plaintiff's 



MINING COMPANY. 



MINING COMPANY. 



being in poaseaaion of the place where the 
trespasa waa committed. In treapaaa for 
taking coala firom the pkintiflra mine, 
where the defendant ia a mere wrong-doer, 
the measure of damagea ia the yalue of the 
coala at the time when they firat existed aa 
chattela, and the defendant ia not entitled 
to any deduction for the expenae of getting 
them, or for a rent payable to the mine- 
owner on coala got from the mine. Wild 
V. ffolu ix. 672 

Damageiin Trespau.'] — 6. Where the de- 
fendant, in working hia coal mine, broke 
through the barrier and worked tne coal 
under the land adjoining, belonging to the 
plaintif^and raiaed it ror the purpoaea of 
aale : — Heldy in treapaaa for aucti working, 
that the proper eatimate of damagea waa the 
value 01 the coal when gotten, without 
deducting the expenae of getting it. Mar^ 
tin V. Porter^ v. 361 

[Parke, B,, at the trial, atated, that in trover 
the plaintiff wonld have been entitled to the valne 
of the ooal at the pit's moath, without any allow- 
ance for the expense of working or carrying; bot 
in trespass he was entitled to the sale price at 
the pit's month, after deducting the expense of 
carrying the coals thither, and a farther com- 
pensation for the use of the way-leave ; which 
compensation was adopted by the jury and np- 
held by the Conrt.] 



MINING COMPANY. 

See Partneb8, 1,5. 

Evidence of Recognition of Acts ofDiree^ 
tort contrary to the ConditumsJ\ — 1. Whero 
a mining company waa formed, the capital 
to be dO,CX)0/., in 300 aharea of 10/. each, 
and 2000 aharea only were actually aub- 
acribed for, of which the defendant took 
100 : — Heidj that letters anbaequently writ- 
ten by the defendant to the directora, re- 
quiring them to call a meeting for the pur- 
poeeofchanging a director, were evidence to 
ffo to the jury, to ahow that he authoriaedthe 
directora to proceed in the management of 
the concern with the amaller amount of 
capital, BO aa to render him liable for the 
price of articlea aupplied for the uae of the 
minea, on the order of the directora. Tred- 
toen V. Boumcy vi. 461 

Agent has no Power to borrow Mon^,"] — 2. 
The reaident a^nt, appointed by the direc- 
tora of a mining company to manage the 
mine, has not an implied authority from 
the anareholdera of the company to borrow 
money upon their credit, in order to pay 
the arrears of wagea due to the labourera in 
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the mine, who have obtained warranta of 
diatreaa upon materiab belonging to the 
mine, for the aatiafaction of auch arrears, 
nor in any other caae of neceaaity, however 
presfiing. Hawtagne v. Bourne, vii. 595 
lAee, RieJtettM v. Betmett, 4 C. B. 586, as to 
co-adventarers.] 

LiabUiiy of Shareholder tn.] — 3. A joint- 
atock company waa formed to work a mine, 
in which the defendant became a aharo- 
holder, and took part in ita proceedings. 
The proapectua issued on the formation of 
the company atated, that all auppliea for the 
mine were to be purchased at caah prices^ 
and no debt was to be incurred ; and the 
acrip certificatea alao boro an indoraement 
to tne aame effect. The plaintiff aupplied 
gooda for the neceaaary working of the 
mine, on the order of a reaident affent ap- 
pointed by the directors to manage tne mine, 
which was the customary coui'se in such 
concerns : — Heldy that the defendant was 
liable to the plaintiff for the price of such 
goods, notwithstanding the atatementa in 
the proapectua and certificate, unleaa it wero 
ahewn tnat the agent had in fact no autho- 
rity from the defendant, and that the plain- 
tiff had notice thereof. Hawien v. Bourne^ 

viii. 703 

Resident Director has no Power to accept 
Bills,'] — 4. By the deed of aaaociation of a 
mining company, it waa provided, that the 
affaire of the company ahould be managed 
by a committee of aeven ahareholdera, called 
managing directora ; and they wero em- 
powered, at their meetinga, to vote by 
Sroxy ; and B. waa appointed the resident 
irector or manager, to auperintend the 
mine and the local concema thereof, hire 
workmen, provide machiner3r,&c., but aub- 
ject to the inatructiona he might from time 
to time receive frt>m the managing directors^ 
to whom he was to transmit monthly ac- 
counts of the ore raiaed, wagea paid, &c., 
and a frill atatement of all debta and lia- 
bilitiea due from the company ; with a pro- 
viso, that he ahould not expend or engage 
the credit of the company for any aum ex- 
ceeding 50/., in any one month, without 
the expreaa authority, in writing, of three 
of the managing directors : — Held^ that this 
deed did not authorise B. to draw or accept 
bills of exchange in the name of the com- 
pany, even for the necessary purposes of the 
mine, without the express authority of the 
managing directors. Held^ also, that a 
managing director, who was represented at 
a meeting of directors by proxy, was not 
bound by a resolution of the directora pre- 
aent at auch meeting, authoriaing the re- 
aident director to accept bills for the com- 
pany. Brown v. Byers, xvi. 252 



MONEY HAD AND RECEIVED. 

MISNOMER. 

See AFFiDATiTy I. — Bond, II, 5. 

Effect of^ in WrU.'}—\ . Where the plain- 
tiff's ChristiAn name was rightly stated in 
the writ of summons^ but wrongly in the 
declaration, and the time for pleadmg hav- 
ing expired withoat the defendant's taking 
the declaration ont of the office, the plain- 
tiff signed judgment for want of a plea: — 
HM^ that the defendant could not set the 
judgment aside on the ground of the above 
irregularity ; that it was in reality an ob- 
jection to the declaration, and ought to have 
been taken, at all events, within the time 
for pleading. Kitchen v. Brooks, v. 522 

2. Where, in the writ and declaration in 
an action not upon a written instrument, 
the defendant is described by the initials of 
his name, the only remedy is oy summons to 
amend, under 3 & 4 Will. 4, c. 42, s. 11 ; and 
the Court will not set aside the proceedings 
for irregularity. Rust v. Kennedy, iv. 5C6 

[Qiuene, whetiier that statute applies to mis- 
nomer of plaintiffs? See 587, n.] 



MODUS. 

See TiTHXs. 



MONEY HAD AND RECEIVED. 

See AoooBD and Satisfaction, 3. — Afpro- 
PBiATiON, 1. — Exciss, 7, 8. — Principal 

AND AOSNT, II, 3. — TURIfPIKS, 4. — VbN- 
DOR AND PURCHASRR, 8. 

I. Where maintainable. 
II. Where not maintainable. 

I. Where maintainable. 

To recover Money paid rnider Forget' 
fidnesa of Foetid — 1. Money paid by the 
plaintiff to the defendant, under a bon& fide 
fdiyetfiilnees of fetcts, which disentitled the 
deiendant to receive it, may be recovered 
back in an action for money had and re- 
ceived. It is not sufficient to j^reclnde a 
party from recovering money paid by him 
nnder a mistake of facts, that ne had the 
meant of knowledee of the fiicts ; unleas he 
paid it intentionafly, not choosing to inves- 
tipte the fitcts. Kelfy v. Solari, iz. 64 
^Tbe dictum of Bayley, J., in Milnee v. Dim- 
ecHf 6 B. & C. 671, is not law— Per Parke, B., 
lb. 59.] 

Fees tprongfidlyreeeived.'] — 2, Fees wrong- 
fully received may, under circumstances, 
be recovered from the party receiving, al- 
though the claimant could not recover them 
as money due from the parties who had 
paid them. S^fny v. Emperor, vi. 689 
Spry V. Gallop, xvi. 716 

VOL. XVI. 



MONEY HAD AND RECEIVED. 

Liability of Agent, notwithstanding Con- 
tract lwhim,to Third Party.y-^. To an ac- 
tion of debt by husband and wife, in ri&^ht of 
the wife as executrix, for money had and 
received, the defendant pleaded, as to 36^, 
that that sum was part of the prices re- 
ceived by him upon the sales of two horses 
of the testator's, which were in the hands 
of the plaintifiB to be administered, and 
which, under an authority given by them 
to the defendant, were sold by him in his 
own name, and warranted sound to the re- 
spective purchasers (naming four persons); 
tnat at tne time of the sales the horses re- 
spectively were unsound ; that the defend- 
ant, from the time of the receipt of the 
money until he paid the same as after men- 
tioned, was indebted to the plaintifis in 
the sum of 06/., payable on request, for the 
said money so received by him for their 
use, and always was ready and willing to 
pav it to them ; and that uter he became so 
indebted, and before the commencement of 
the suit, he was, by reason of the breaches 
of the warranties as to the said horses, com- 
pelled by the said persons who so purchased 
them, without any fault on his part, to re- 
pay, and did necessarily repay, to them the 
said sum of 36/., and the residue of the 

S rices, whereby the said debt of 36/. was 
ischarged : — Held, on special demurrer, 
that the plea was no answer to the action. 
Field y. Allen, ix. 694 

Agent liable for torongful Receipt, as 
Agent.l—A, A payment to A., expressly as 
the agent of B., for the purpose of redeem- 
ing goods wrongfully detained bv B., and 
a receipt by A. expressly for B., would 
still give a right oi action against A. for 
money had and received — Per Cur. Smith 
Y.Sleap, xii.688 

Misappropriation of Proceeds ofBilL] — 
6. Ifa party, authorised by the holder of 
a bill of exchfuige to get it discounted, and 
to apply the proceeds in a particular way, 
does get it discounted, but misapplies any 
part of the proceeds, he cannot oe sued in 
trover for tne bill, but must be sued for 
money had and received. Palmer v. Jar- 
main, ii. 282 



II. Where not maintainable. 

Aaainst Trustees.!— I, The plaintiff 
havmg married a lady possessed of funded 
property, to which she was entitled by the 
settlement on her marriage with a former 
husband, they employed tne defendant to 
dispose of it, and out of the proceeds, first, 
to pay off a mortgage of the former hus- 
band, and to prepare a settlement of the 
residue ; the interest to be secured for the 
wife for life, with remainder to the plain- 

4i 
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MORTGAGE. 

See Fixtures, 6. — Insolvent, II, 13. — In- 
spection, 1. — Limitations (Statute op), 
III, 4. 

What passes Mortgaged Premises.'\ — 1. 
Under a aevlse of all the testator's real and 

Sersonal estate, " after payment of his just 
ebts and funeral expenses," lands mort- 
raged in fee to the testator do not pass. 
l>oe d. Rcylance v. Lightfooty viii. 553 

Ad Valorem SCamp,']~-2, Where a mort- 
gage of certain leasehold premises, subject 
to a proviso for redemption on payment of 
the principal money and interest, contained 
covenants by the lessee (the mortgagor) to 

{procure, at his own costs, renewals of the 
ease, ^under the power contained in the 
original lease), and in case the mortgagor 
remsed or neglected to do so, then it should 
be lawful for the mortgagee to procure such 
renewals ; and a covenant that all the fines, 
costs, and expenses of the mortgagee in 
procuring sucn renewals should be a charge 
on the mortgaged premises, and the same 
should not be redeemed or redeemable un- 
til payment of such costs, charges, and ex- 
penses : — Heid^ that an ad valorem stamp 
of 4/. was sufficient, and that the deed did 
not require a stamp of 25/. as being a se- 
curity for the repayment of money to be 
thereafter advanced or paid, the amount of 
which was uncertain and without limit. 
Wroughtan v. Turtle^ xi. 561 

[So, further chArges for the compensation of 
trustees, (Paddon v. BartUU, 2 Ad. & Ell. 9), or 
" for rates and taxes imposed on the premises," 
{Doe V. Bragg, 8 Ad. & £11. 620), do not make 
a further stamp necessary.] 

Declaration of TnutJ] — 3. An indenture 
recited, that, in consideration of 400/. ^part 
of 500/. agreed to be advanced by the plain- 
tiff to the defendant) paid to S. R. and P., 
by the nlaintiff, in discharge of all princi- 
pal ana interest owing to them as mort- 
Sagees, by virtue of a certmn other surren- 
er, they, the said S. R. and P., surren- 
dered into the hands of the loid certain 
lands, to the intent that the lord might re- 
grant the same to the plaintiff, in trust to 
sell the same, and retain the said sum of 
500/. The indenture then stated, that the 
defendant covenanted with the plaintifiF to 
pa}' him the sum of 500/., with interest, on 
a certain day ; and that, in default of pay- 
ment, the plaintiff misfit enter upon and 
enjoy the limd. The indenture was stamped 
with two stamps, of 1/. 155. and 1/. \6s, : — 
Heldy that this was not '* a declaration or 
deed for defeating or making redeemable or 
qualify inff any covenant, &c., intended as a 
security lor monev," within the meaning 
of that clause in the Stamp Act, 66 Geo. 3, 
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c. 184, schedule, parti, *^ Mortgage," but a 
mere declaration of trust of the second sur- 
render ; and that it did not require an ad 
valorem stamp. Haywood v. Bitbyy xi. 812 

Assignment of Old Mortgaged] — 4. A 
mortgage-deed, which bears an ad valorem 
stamp on the amount advanced, does not 
require a 1/. 15^. deed stamp, because it 
contains also an assignment by a former 
mortgagee, to whom part of the money is 
paid m satisfaction of his mortgage. And 
a deed of assignment of a term, for a nomi- 
nal consideration, to a trustee for a mort- 
gagee, in order to the better securing of the 
repayment of the mortgage money, requires 
oxuy a 1/. 155. stamp, and not an ad valo- 
rem stamp. Doe d. Bowman v.Lewis^ xiii. 241 

Stamp when Unnecessary^ — 5. A firm, 
that was negotiating to obtain an advance 
of money on their bill, wrote to the pro- 
posed lender, stating that, in consideration 
of his accepting their draft, they handed 
him therewith the bill of lading and policy 
of insurance for wines expected to arrive, 
which would afford him security beyond 
the amount of the bill, and engaging to 
land and warehouse the wines, to be neld 
at his disposal : — Held^ that this document 
did not require a mortgage stamp, within 
the 66 Geo. 3, c. 184, schedule, part 1, title 
'' Mortgage." Harris v. Bireh^ ix. 591 

Stanw on Deed as Fresh /SEseurt^.] — 6. In 
1773, J. J. mortga^d premises in fee to M. 
to secure 1000/., with the usual proviso for 
redemption on payment, &c., and without 
any power of sale. In 1837, by indenture 
between R. J., the heir-at-law of J. J., of 
the first part ; R., the devisee of M., of the 
second ; and H., of the third ; reciting that 
the 1000/. was still due to R.. and that H. 
had agreed to pay it off, and nad advanced 
to R. J. 1723/. more ; R., in consideration of 
the 1000/., and R. J., conveyed the same 
premises to H. in fee, subject to a proviso 
for redemption on payment of 2723/. and 
interest, with a covenant by R. J. to pay- 
that sum on a day different from that li- 
mited in the deed of 1773, and a power of 
sale in case of nonpayment of the said sum 
of 2723/. and interest, or any part thereof, 
on the day thereby limited tor payment 
thereof: — Heldy that this deed required an 
ad valorem stamp in respect of the 1723/., 
and also a deed stamp in respect of the new 
security taken for the 1000^ HwnAerston 
V. JoneSy xvi. 783 

[Ace, Brown v. Pegg, 6 Q. B. I.]. 



MORTMAIN ACT. 

9 Oeo. 2, e. 36.]— 1. Where lands are 
already in mortmain, being vested in an 
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ecclesiastical corporation, a lease of such 
lauds to charitable uses is not within the 
Stat. 9 Geo. 2, c. 36. Walker v. Richard- 
mm, 11. 882 

Leate and Release should he duly Attested,'] 
— 2, Where certain persons, by indentures of 
lease and release, conveyed lands to C. upon 
trust, that he might convey the same to 
certain persons therein named, upon such 
trusts as appeared, and were expressed and 
declared, by an indenture of bamin and 
sale already prepared and intended to bear 
date the oay following, which lease was 
subsequently executed, and the trusts de- 
clared were for certain charitable purposes : 
— Held^ that the deeds of lease and release, 
not having been attested by two witnesses, 
were void under the Mortmain Act, al- 
though the bargain and sale declaring the 
uses was duly attested and inroUed pursu- 
ant to the act. Doe A. Barbour v. Munro^ 

xii.846 

Devise mav he Void in Part."] — 3. A tes- 
tator devised houses to trustees upon trust 
for sale, and to apply the proceeas to pay 
legacies of 60/. to each of three charitable 
and religious institutions. He also gave 
legacies to other persons, and made his bro- 
ther residuary legatee: — Held, that the 
trust-estate was not avoided by the Statute 
of Mortmain, 9 Geo. 2, c. 36, though the 
houses went to the heir-at-law, and not to 
the charitable uses. Doe d. Chidg^ v. 
Harris, xvi. 617 



MUNICIPAL CORPORATION ACT. 

See Charter. — Constable, 3. 

Pow& of Toum Council,'] — 1. By a local 
act of Parliament, 56 Geo. 3, a Court of 
Requests was created at Bristol, and certain 
fees, according to a table therein contained, 
were fixed to be paid to the assessor and 
and officers of the court, with power for the 
justices of the peace for the said city, at 
any general quarter sessions of the peace, to 
lessen or reduce them. By 6 & 7 Will. 4, 
c. 105, s. 8, it is enacted, ^* that every thing 
provided in any local act of Parliament to 
be done by the justicee^ or by some parti- 
cular class or description ot members of 
such body corporate, being justices, at some 
court of general or quarter sessions assem- 
bled, and which does not relate to the busi- 
ness of a court of criminal or civil judica- 
ture, shall and may be done by the council, 
at some quarterly meeting of the council.'' 
The town council of Bristol, acting under 
the Municipal Corporation Act, 5&Q Will. 
4, c. 76, s. 124, and 6 & 7 Will. 4, c. 105, s. 8, 
by an order of council reduced the fees pay- 
able to the assessor and clerk of the couit : — 
Heldf that the regulation of the fees of the 
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Court ofRequeste was a matterrelating to the 
business of a court of civil judicature, and- 
that the town council had no authority to 
interfere with it. Palmer v, Powell, vi. 627 

Retrospective Rates Invalid.'\—2. Under 
the Municipal Corporation Act, 6 Will. 
4, c. 76, s. 92, the council of a borough have 
no power to make a retrospective rate. 
JVoods V. Reed, u. 777 

Boundaries,"] — 3. By charter of the 18 
Edw. 3, the men of the "villa" of Coventry, 
tenants of the Queen Mother of the manor 
of Chilesmore, in Coventry, were incorpo- 
rated. The corporation consisted of the 
mayor, bailiffs, and men of commonalty of 
the villa of Coventry. By that and sub- 
sequent charters, (some oi the King, some 
of Isabel, the Queen of Edward III, and 
others of the Black Prince), various fran- 
chises within the villa of Coventry, and 
throughout the view of frank-pledge of 
the manor of Chilesmore, and elsewhere, 
were granted to the mayor and bailiffs of 
Coventry. B^ another charter of the 30 
Hen. 6, the villa of Coventry, with Rad- 
ford, Keresl^, and other specified places, 
were made into a distinct county, called the 
" county of the city of Coventry." By 
another charter of the 19 Jac. 1, regulating 
the govei-nment of the corporation, the 
aldermen of Coventry were made justices 
of the peace of the county of the city* 
There were ten aldermen of Coventry, be- 
ing one alderman for each of ten wards : 
and the limits of the wards did not appear 
far to exceed the continuous lines of streete 
and houses popularly known as the city of 
Coventry: — Held, that under the Municipal 
Corporations Boundary Act, 6 & 7 Will. 
4, c. 103, s. 1, places being within the 
county of the city of Coventiy, and through 
which the mayor and bailiffis of Coventry 
had a coroner, and other franchises, under 
the above charters, but being beyond the 
lines of such streets and houses, and not 
within any of the wards of Coventry, were 
not part of the city of Coventry. The 
Mayor, S^c. of the City of Coventiy v. Ly- 
thall, X. 773 

Construction of the 7lst Section cuf to 
Charity Estates,] — 4. A testator, by his will, 
dated in 1586, devised the manor of C, and 
all his lands in C, to trustees, for the 
founding, by the Mayor and Aldermen of 
Bristol, of an hospital for the education of 
poor infants and orphans, and that they 
should be for ever the governors, &c. of the 
same. Queen Elizabeth, by charter, or- 
dained, that the said mayor and common 
councii,aDd their successors, should be called 
** The Governors of the Hospitel of Queen 
Elizabeth of Bristol," and should have the 
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goTemment of all the aaid orphans, &c.y 
and of all the lands, tenements, &c., and 
should be a body corporate and politic 
o£ itself, for ever, capable of holding lands, 
&c. The hospital and lands continued 
vested in the mayor and common council, as 
governors of the hospital, down to the pass- 
ing the Municipal Corporation Act, 5 & 6 
Will. 4, c. 76. By the Tlst section of that 
act it is enacted, that, in every borough 
in which the body corporate shall stand 
seised of any hereditaments in trust for 
charitable uses or trusts, all the estate, 
right, interest, and title, and all the powers 
of such body corporate, in respect of the 
said uses and trusts, shall continue in the 
persons who, at the time of the passing of 
the act, were such trustees as aforesaid, un- 
til the 1st of August, 1836, or until Parlia- 
ment should otherwise order, and should 
immediately thereupon utterly cease and 
determine ; provided that, if Parliament 
should not otnerwise direct on or before the 
1st of August, 1836, the Lord Chancellor 
should make such orders as he should see fit 
for the administration, subject to such 
charitable uses and trusts as aforesaid, 
of such trust-estates. Parliament having 
made no provision prior to that day, the 
Lord Chancellor, by an order dated the 19th 
of October, appointed certain persons (being 
in fact the members of the new corporation; 
to be trustees of the charity estates, lately 
vested in the corporation of Bristol. An 
action of ejectment having been brought 
on demises by the governors of the hospi- 
tal, and also by the old and new corpora- 
tion of Bristol, to recover possession of the 
charity estates : — Held, first, that, notwith- 
standing the 71st section, the legal estate re- 
mained and had always been vested in the 
corporation, as governors of the hospital, and 
that the 71st section affected only the equit- 
able interest in, or rather the right of admin- 
istering, the charitable funds ; and, therefore, 
that the plaintiff was entitled to judgment on 
the demises from the corporation. Secondly, 
that the meaning of the 71st section was, 
that the estate and interest, in respect of the 
utes and trusts only, and not the isgal estate^ 
was to continue in those in whom it was 
then vested. Quasre^ whether the 71st sec- 
tion applies to this case, because the parties 
seised of the land were not the municipal 
body corporate of Bristol, but a separate 
corporation, viz. the governors of the nospi- 
tal, though the natural members of both 
bodies corporate were the same ? But held^ 
that the plaintiffs were at all events entitled 
to recover under the demise from the go- 
vernors of the hospital. Doe d. Governors 
of Bristol Hospital Y, NortoHy xi. 913 

iBignold v. Springfield, 7 CI. & Fin. 71, de- 
cided, that, under section 71, the administration 
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of the eharitj estates b j the corporation ceased 
on August 1, 1836. The Irish Act, 3 & 4 Vict, 
c. 108, 8. 112, expressly vests the legal estate in 
the new trustees after a certain day.] 

Debt on a Bye-law — Action against Corpo- 
ration^-Cothstrvctionof^S^Q If^i//. 4. c. 76.] 
— 5. Declaration in debt against the cor- 
poration of S. stated, that, in the year 1762. 
an act of Parliament passed for dividing and 
inclosing two pieces of open land in the bo- 
rough, over which the corporation had im- 
memorially exercised the sole right of pas- 
turage, and enacted, that they ahould be 
divided between and allotted to the lord 
of the manor and the corporation, in certain 
shares; and that the corporation should 
have power from time to time to make 
leases of the allotments so vested in them, 
for such terms, and with such covenants 
and agreements, as the bni'gesses in com- 
mon ball assembled should think proper. 
The declaration then set forth a ^' rule, or- 
der, and ordinance'' of the burgesses in com- 
mon hall assembled, made on the 1st April, 
1762, whereby, after reciting that they 
were of opinion that the most beneficisl 
mode for the corporation of inclosing the 
lands would be to grant leases of them for 
long terms to such burgesses as were willing 
to take the same, under covenants to inclose 
them, it was ordered, that no lease should 
be made to one burgess in the same lease of 
more than fifty or less than five acres ; 
^* and it being their desire and opinion that 
every buigess residing within the borough 
should receive a benefit from the stud in- 
closure," it was further ordered, that cer- 
tain annual sums out of the rents arising 
from the inclosure should be paid and dis- 
tributed yearly by the common attomiea 
of the borough for the time being, on every 
2nd November, amon^ the twelve senior 
burgesses residing withm the borough ; and 
that no buigess who should take a lease 
should be entitled to receive any of such 
mone^. The declaration then stated the 
grantmg of the leases : that the plaintiif, 
after the passing of the Municipal Corpora* 
tion Act, 6 & 6 Will. 4, c. 76, viz. for a 
year ending 2nd November, 1836, was one 
of the twelve senior burgesses ; that the de- 
fendants had received from the rents of the 
land sufficient to satisfy the sum so ordered 
to be paid ; and that the office of common 
attorney was abolished by that statute. 
Plea, that, on the 2nd November, 1836, the 
defendants necessarily, and as they were 
legally required and bound to do, paid and 
applied all the rents of the said lands, to- 
gether with and among other rents and 
sums of money, in payment of certain law- 
ful debts then due and owing to divers per- 
sons from the defendants in their corporate 
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capacity, ont of the property of the borough, 
and by law then payable in priority and 
preference to the payments to the twelve 
senior bnrgesses, or anv of them. Repli- 
cation, that, on the 2na of November, 1896, 
a surplus annual income from the said 
rents, and from other property of the bo- 
rough, belonging to the defendants in their 
corporate capacity, remained to the defend- 
ants, wherewith to pay the annual sums 
before-mentioned, after payment of the in- 
terest of all lawful debts chargeable on the 
land so allotted as aforesaid, together with 
the salaries of municipal officers, and all 
other lawful expenses, which on the 5th of 
June, 1835, were chargeable on the same: 
Heldj iirst, that the declaration was good ; 
for, 1. That the ordinance of 1762 was a 
valid bye-law ; 2. That an action of debt was 
maintainable on it at common law by the 
parties to whom pecuniary benefits were 
sranted by it ; 3. That, under the 5 & 6 
W ill. 4, c. 76, 8. 2, such action was main- 
tainable against the corporation at large. 
Hdd^ also, that the plea was bad on ge- 
neral demurrer, as not shewing that there 
existed no surplus rents for the purpose of 
making the payments to the burgesses after 
payment of the interest of debts chargeable 
on the particular lands. Semble, that the 
plea was bad also, as not shewing with suf- 
ficient distinctness that the debts, in respect 
of which the rents had been applied, exist- 
ed at the time of the passing of the stat. 
6 & 6 Will. 4, c. 76. Jiopkins v. Sioanseay 
{Mayor ^.), iv.621 

[Affirmed in error, on the ground that debt 
would lie upon the statute, the Court doubting 
whether it would lie at common law : lb. 901.] 

Liability far acting as Councillor when 
DumuUifiBa^Requisites of DeclaraHon,"] — 
6. in debt to recover a penalty, under the 
Municipal Corporation Act, 5 *& 6 Will. 4, 
c. 76, the declaration stated, that before and 
at the time of the ofience, &c., the defend- 
ant claimed to be councillor of the borough 
of Lichfield, and that before and at &c. 
he had become disqualified to hold the office 
of councillor, by having a share and inter- 
est of and in a certain contract with the 
council of the said borough, to wit, an in- 
denture dated the 20th May, 1841, whereby 
the mayor, &c. demised to one J. R. a cer- 
tain mill, for seven years, from the 25th 
March, 1841 ; and the defendant, before and 
at the time of committing the said offence, 
had become and was interested in the said 
lease ; yet the defendant, not regarding &c. 
after he had become so disq[ualined as afore- 
said, to wit, on the 14th February, 1842, 
acted as councillor of the said borough : — 
Heldy on motion in arrest of judgment, first, 
that, although the 53rd section of the act 
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enacts, that no action shall be brought, ex- 
cept by a burgess of the borough, it was 
not necessary to state in the declaration 
that the plamtifiP was a burgess of the bo- 
rough. Held, secondly, that it sufficiently 
appeared, from the declaration, both that 
the defendant acted as a councillor, and 
that the corporation were interested in the 
lease at the time of the ofience. 

The 28th section of 5 & 6 Will. 4, c. 76, 
disqualifies from holding the office of coun- 
cillor any one who, '^by himself or his 
partners," shall have any *' share or interest 
m any contract or employment with, by, 
or on behalf of the council." A lease hav- 
ing been granted by the mayor, &c. of the 
borough, to J. R., who was a trustee for the 
defendant : — Held^ that the defendant was 
liable to the penalty imposed by the 53rd 
section of the act on any one acting as a 
councillor after he has become disquuified. 
Simpson v. Ready, xii. 736 

Meaning of Contract — Construction of 5 
S^ 6 Vict. c. 104.]— 7. The stat. 5 & 6 Vict, 
c. 104, s. 1, enacts, that, from and after the 
passing of the act, the word ^^ contract," in 
sect. 28 of 5 & 6 Will. 4, c. 76, shall not ex- 
tend or be construed to extend to any lease, 
&o. : — Ileldy that such enactment did not 
alter the construction to be put upon the 
previous act, so far as it related to any ac- 
tion commenced before the 10th of August, 
1842, when the latter act was passed. 
Simpson v. Ready, xi. 344 

Right of Election to OMee of Clerk of 
Court of Requests in Borougt— Incompatibili- 
ty ofOfficesJ] — 8. By an act of Parliament, 
creating a Court of Requests for the borough 
of Boston, it was enacted, that the mayor, 
recorder, deputy recorder, aldermen, and 
common counciunen for the time being of 
the borough, the justices of the peace for a 
certain district, together with other persons 
therein mentioned, should be the commis- 
sioners thereof ; and that in case of a va- 
cancy in the situation of clerk of the court, 
&c., the mayor and aldermen of the borough 
for the time bein^, or the major part of 
them, should appoint a successor, and that, 
until such appointment should be made, 
the commissioners, or any three or more of 
them, should nominate officers to do the 
buraness of the court. At a meeting of the 
town council of B., specially summoned for 
the purpose of electing a clerk, the plaintiff, 
who was a member of the council, was elect- 
ed by the council, and before the end of 
the election he tendered to the mayor his 
resignation of the office of town councillor, 
together with the sum of 50/., as a fine on 
resignation, under 5 & G Will. 4, c. 76, s. 
51. No bye-law had been made to enforce 
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a fine on resignation, and therefore the 
mayor returned the 50/., in the preeence of 
the council, after the election. The plain- 
tiff's seat in the council was afterwards filled 
by the election of another person ; and at a 
quarterly meeting of the town council, 
held on the 7th May, 1840, of which no 
notice had been given, the plaintiff was 
again elected by the town council : — HM^ 
first, that neither the 73rd section of 5 & 6 
Will. 4, c. 76, nor the 8th section of 6 & 7 
Will. 4, c. 105, was applicable to this case. 
Secondly, that the case was within the 72nd 
section of 5 & 6 Will. 4, c. 76, the true con- 
struction of which was, that the body cor- 
porate under that act should be trustees or 
commissioners for executing, by the town 
council, the powers andpnmsums of all acts 
of Parliament, of which powers andprovi- 
stone the old body corporate, or any of the 
members thereof, in their corporate capa- 
city, were sole commissioners or trustees 
before the election of the town council ;. and 
as the mayor and aldermen were, by the 
local act, sole trustees or commissioners for 
the purpose of appointing the clerk, that 
their powers devolved upon the town coun- 
cil, and that the plaintiff was duly elected 
at the first meeting ; that, under all the cir- 
cumstances of the case, the plaintiff^s re- 
signation of the office of town councillor 
was sufficient ; but that, if it was not, his 
election to the office of clerk had the effect 
of. vacating his office of town councillor. 
StanUand v. Hopkins^ ix. 178 

[In Reg, y. Hopkins, 1 Q. B. 161, the ques- 
tion was attempted to be raised by mandanraa, 
bat the writ was defective.] 

Town Clerk cannot sue for Services per- 
formed under,'] — ^9. The town clerk of a 
borough cannot maintain an action of debt 
against the corporation, for fees in respect of 
the performance of the duties imposed upon 
him by the Reform Act or the Municipal 
Corporation Act, although he received no 
stated salary as town clerk, and although 
the then corporation, in several years before 
the passing of the Municipal Corporation 
Act, made payments to him for the per- 
formance of the duties imposed on him by 
the Reform Act. Jones v. Mc^or of Car" 
marthen^ viii. 605 

Rates on Hundred,'] — 10. Boroughs with- 
in 5 & 6 Will. 4, c. 76, s. 112, are not ex- 
empted from rates assessed on the hundred, 
under 7 & 8 Greo. 4, c. 31. Birlejf v. /n- 
habUants of the Hundred ofSalford^ xi. 891 

Bribing by Promise of Employment,] — 11. 

A declaration for a penalty, under the 6 & 

6 Will. 4, c. 76, s. 54, for bribing a voter 

in the election of councillors, by *' corruptly 
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promising to give him employment in hanl* 
ing stones at certain hire, as and for a re* 
ward to give his vote for'' particular can- 
didates, was held^wySi on demurrer ; for an 
employment is a reward, within the latter 
as well as the former branch of that sec- 
tion. Whether the employment in the par- 
ticular case was given by way of corrupt 
bargain, was a question for the jury ; but 
the Court must assume that such was the 
case, a corrupt agreement being sufficiently 
alleged in tne declaration. Harding v. 
Stohes^ 1.354 

[As to meaning of oorrapt, see Henshw v. 
Faweett, 3 Ad. & £U. 51.] 

Summons (Writ of).]--l2. Under the 
Municipal Corporation Act, 5 & 6 WUl. 4, 
c. 76, s. 54, the offence of corrupting a voter 
is complete where the bribe is offered and 
accepted, and the voter promises to vote in 

gursuance of the corrupt contract, although 
e may break his promise, or may never 
have intended to perform it ; but when a 
bribe is offered, but not accepted, the offence 
is that of offering to corrupt; and it is for the 
jury to say, whether there was a complete 
agreement or not. Harding v. Stokes^ ii. 233 
^Aee, Patteson, J., and Coleridge, J., in 
Henslow Y,Faweett, 3 Ad. & £11. 51.] 

Contract under Seal.'}---13. A municipal 
corporation cannot enter into a contract to 
pay a sum of money out of the corporate 
funds, for the making of improvements 
within the borough, except under the com- 
mon seal. Mayor of Ludlow v. Charlton^ 

vi. 815 

[So, appointment of an attorney most be under 
seal: Arnold v. Mayor qf Poole, 4 M. &G. 860. 
See Beverleg v. Lincoln Oae Light 8f Coke Corn- 
pang, 6 Ad. & Ell. 837; Fishmongere* Compang 
V. Robertson, 7 M. & 6. 131, for tbe principle 
of the exceptions to this role, and the dittinction 
between executory and executed contracts.] 



NAVIGATION ACT. 

See Bte-law, 1. — Canal Act. — Case (Ac- 
tion ON the), 14. 

3^4 JViU. 4, c. 54.]— 1. The Naviga- 
tion Act, 3 & 4 WiU. 4, c. 54, does not pro- 
hibit the importation for home consump- 
tion (except in British vessels, &c.) of any 
goods the produce of Europe, excepting 
those specifically enumerated in the secona 
section. Thompson v. Irving^ vii. 367 

Construction as to Recovery of Rates — 
Power to raise after Reduction,]^2, Where, 
by a navigation act, certain rates and duties 
were imposed on coals, &c., landed within 
a certain district, to be paid to commission- 
ers therein named, and the commissioners 
were empowered to sue in the name of their 



NEGLIGENCE. 



NEGLIGENCE. 



clerk for the time being, for ** anv penalty 
or 0um of money due or payable by virtue 
of the act:" — HM, that an action of debt 
might be brought, in the name of the clerk, 
for arrears of rates and duties, although, by 
another clause, a power was given of de- 
taining and selling the vessel and goods, in 
case of neglect or refusal to pay tne rates 
and duties. The act directed, that any sur- 
plus of rates remaining in the hands of the 
commissioners should be annually invested 
in the funds, until it should amount to 
dOCKM., and that after that sum should be 
invested they should reduce the rates, so as 
thev should not, together with the dividends 
of the 3000/., exceed the charges annually 
expended in carrying the act into execu- 
tion: — HMy that the commissioners had 
impliedly a power, after so reducing the 
rates, also to raise them again, in case of ne- 
cessity. Heldy also, that after the passing 
of the Weights and Measures Act, 5 & 6 
Will. 4, c. 63, the commissioners had power 
to levy the rates by the Um^ (thev having 
been previously levied by the cAaldran), 
without first applying to the sessions for 
an inquisition under the 14th section of that 
act. Goody v. Penny^ ix. 687 

Non-liability ofComoMSumers/or OhstruC' 
tionsJ] — 8. By an act of Parliament, 6 & 7 
Will. 4, c. 101, (local and personal), certmn 
persons were incorporated for the purpose 
of improving the navigation of the nver 
Parrett, and they weie thereby empowered 
to take tolls in respect of the transit or con- 
veyance of goods thereon : — Held^ that, in 
the absence of any express enactment on 
the subject in the act^ the duties of the 
company were confined to matters relating 
to the navigation, and that they were not 
liable for the sewerage of the river, as to 
clear away weeds, which, though injurious 
to the adjoining lands, were no detriment 
to the navigation. ParreU Navigation 
Company y. Ecbint, x. 503 



NEGLIGENCE. 

^Carrieb,2. — Casb (AcnoNONTHB),2,5. 
— ^Estoppel, 7. — Fbrrt, 4. — ^Pilot Act, 1. 

Principle,'] — 1. The general rule of law 
respecting negligence is, that although there 
may have been negligence on the part of the 
plaintifiF, yet unless ne might, by the exer- 
cise of orainary care^ have avoided the con- 
sequences of the defendant's negligence, he 
is entitled to recover. Therefore, where 
the defendant negligently drove his horses 
and waggon against and killed an ass, which 
had been left m the highway fettered in the 
fore-feet, and thus unaole to get out of the 
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way of the defendant's wu;gon, which was 
going at a smartish pace idoiig the road, it 
was held, that the jury were proper! v di- 
rected, that, although it was an illegal act 
on the part of the plaintiff so to put the 
animal on the highway, the plaintiff was en- 
entitled to recover. Daviea v. Mann^ x. 546 
[See Lynch v. Nurdm, 1 Q. B. 29, where the 
defendant was held liable, his negligence having 
caoaed a child to inflict an injury npon another.] 

Owners of Carriaae not liable for Negli- 
gence of Servant of Job-master,'] — 2. Where 
the owners of a carriage were in the habit of 
hiring horses from the same penon, to draw 
it for a day, or drive, and the owners of 
the horses provided a driver, through whose 
negligence an injury was done to a third 
party, it was held, that the owners of the 
carnage were not liable to be sued for such 
injury ; and it was held to make no differ- 
ence, that the owners of the carriage had 
always been driyen by the same driver, he 
being the only regular coachman in the 
employ of the owner of the horses ; or that 
they had always paid him a fixed sum for 
each drive ; or that they had provided him 
with a livery, which he left at their house 
at the end of each drive, and that the injury 
in question was occasioned by his leaving 
the^orses while so depositing the livery in 
their house. Quarman y. Bumetty vi. 499 

[This deciaion is in acoordanoe with the jodg- 
menti of Lord Tenterden, C. J.» and Littiedale, 
J.y in Laugher v. Pointer, 5 B. & C. 547; see 
also MiUigan v. Wedge, 12 Ad. & Eli. 737 ; Bur- 
gess V. Oray, 1 C. B. 578.] 

Liability fwr Aet of Sub-eontractor.]'-'3. 
The defendant, a builder, was employed by 
the committee of a club to execute certain 
alterations at the club-house, including the 
preparation and fixing of gas-fittings. He 
maae a sub-contract with B., a gas-fitter, 
to execute this part of the work. In due 
course of doinff it, through B.'s negligence, 
the gas exploded and injured the plaintiff: 
— I&ldy that the defendant was not liable in 
case for this injury. Bapson v. CMtt^ 

ix.7lO 

[See Allen v. Haywarde, 7 Q. B. 960, as to 
the non-liabilitj of public oommiaaionera; and 
Duncan v. Findiater, 6 CI. & Fin. 894, as to tms- 
teea under Public Road Acta.] 

Proof of PossessUnt,] — 4. A. borrowed of 

B. a horse and chaise, and went in it, accom- 
panied by C, on an excursion of pleasure, 

C. driving; by C.'s mismana^ment the 
horse and chaise were driven against and in- 
jured the plaintiff's horse : — lleldy that an 
action on the case might be maintained for 
the injury, against A., on a declaration 
charging that he was possessed of and driv- 
ing we horse and chaise, and that by hia 
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negligent driving the injuiy was occasioned. 
IVAeatley v. Patrick, ii. 650 

LiabilUy of Shipowner?^ — 5. In an action 
by freighters against shipowners, to recover 
damages for a loss by an accident of navi- 
gation, within the exception of the bill of 
lading, the jury were held rightly directed, 
that the owners were only bound to take 
the same care of the goods as a person would 
of his own goods— that is, an ordinary and 
reasonable care. Laurie v. Douglas, zv. 746 
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In penal Action.] — 1. A new trial may 
be granted in a penal action, as in other 
actions. Attorney-General v, Rogers, jlu 670 

Time for Motion,'] — 2. A motion for a 
new trial may be made at any time within 
four da^s after the return-day of the dis- 
tringas juratorum, although more than four 
days have elapsed since the trial. Ames v. 
Lettice, vi. 216 

Affidavits must be sworn within the Four 
Days.] — 8. The Court refused to allow an 
affidavit to be read, which was sworn after 
the first four days of the term, in support 
of a rule obtained upon it for a new trial, 
although the rule had in fact been obt-ained 
after the affidavit was sworn, in consequence 
of the motions for new trials extending be- 
yond the four days. Williams v. Mortimer, 

xi. 104 



Practice as to List of Motions.!- 
Where, on account of the pressure of busi- 
ness, amotion for a new trial, &c. cannot be 
heard within the first four days of term, 
and the case is put down in the list of re- 
served motions, notice of that fact should 
be ^ven to the opposite party, or he will be 
entitled to the costs of signing judgment, if 
he proceeds to do so. JSmbltn v. DartneU, 

xii. 830 

6. Leave was given to a defendant to 
move for a new trial after the first four days 
of a term ; but the name of the case was 
not inserted in the ^' new-trial motion pa- 
per," nor was any notice of the circum- 
stances given to the nlaintiff. The plaintiff 
signed j udgment on the fifth day of tne teim . 
A rule for a nonsuit or new trial was after- 
wards served on the plaintiff's attorney. 
A rule was granted to dischaive that rule, 
but was ordered to stand over tul the merits 
of the first granted rule should be disposed 
of. The defendant's proper course would 
have been to have moved to set aside the 
judgment. Lkyd v. Berkovitz, xvi. 31 
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Aaainst Evidence,] — 6. A new trial will 
not DC granted on the ground of the verdict 
being against evidence, where the verdict is 
under 20/. Whipple v. ManUy, i. 440 

Not granted where the Verdict is under 5/.] 
— 7. The Ck>urt refused to grant a rule for 
a new trial, in a case before the sheriff, where 
the damages were under 5L, although the 
evidence appeared to shew, that it was one of 
several actions brought by different plain- 
tiffs against the same defendant for aliquot 
parts of a sum of money exceeding 6/., which 
ought to have been sued for in one joint ac- 
tion by all those plaintiffs, being due under 
one entire contract by the defendant with 
them all. Williams v. Evans, ii. 220 

Misconduct of Jury.] — 8. In an action on 
a bill of exchange for 50/., the defendant 
pleaded that certain goods were accepted by 
the plaintiff in satisfiM^ionof the bill. There 
was conflicting evidence as to this fact, and 
the jury found a verdict for the plaintiff^ 
with 25/. damages : — Held, that if this find- 
ing could have been accounted for only on 
the supposition, that the jury, differing as 
to the verdict, by way of compromise among 
themselves, split the difference, the defend* 
ant would be entitled to a new trial ; but 
as it appeared that they might have pro- 
perly found a verdict for the plaintiff, and 
given 25/. as an equitable amount of da- 
mages, (for there was evidence that the 
defendant had paid his other creditors 10». 
in the pound), the t)ourt refused, at the 
defendant's instance, to disturb the verdict. 
Hall V. Poyser, xiii. 600 

9. In replevin, the judge's opinion at the 
trial was in favour of the defendant, so that 
he had no occasion to tender a bill of ex- 
ceptions ; but leave was given to move to 
enter a verdict for the plaintiff. The Court 
afterwards entered a verdict for the plain- 
tiff. The effect was to extinguish the rent, 
the subject-matter of the avowry,' without 
leaving any means of reviewing the judg- 
ment. The Court inclined to grant a new 
trial, but recommended a special verdict, 
in order to carry the case at once into a 
court of error, which was afterwards con- 
sented to, on terms. Owen v. De Beauvoir, 

xvi. 547 

Waiver b^ Acquiescence in Misdirection.'] 
— 10. The judge, at the trial, having ruled 
that a plea, justifying the entry of the 
plaintiff^s house, the outer door being open, 
to search for C. F.,who for six months nad 
resided in the plaintiff 's house, and that the 
defendant had good grounds to suspect and 
believe that she was m the plaintiff's house 
at the time, had been proved, and consti- 
tuted a good defence, stated, in the presence 
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of the counsel on l>oth sides, who made no 
objection, that he should direct the jury to 
assess the damages contingently, and should 
give the plaintiff leave to move to enter a 
verdict for the amount found by the jury : — 
^e^, that both parties were bound thereby, 
and that the plaintiff's counsel was not at 
liberty to move for a new trial for misdirec- 
tion. Morrish v. Murrey^ xiii. 62 

Right of Party to waive Fmftct.]— 11. 
Where, in trespass, there were several is- 
sues, one of them on a plea of lib. ten., and 
the judge at the trial improperly rejected 
evidence applicable to that issue only, the 
Court discnarged a rule for a new trial, 
affcer a verdict for the defendant on several 
issues, on his consenting to the verdict being 
entered for the plaintiff on that issue ; and 
rave no costs of the rule to either party. 
Hughes v. Hughes^ xv. 701 

[See also Fletcher v. Marshall^ xv. 764. So, 
where the part to which the misdirection applied 
is abandoned bj the successful party, Moore v. 
Titekwell, 1 C. B. 607, where Jindal, C. J., 
said, that it was not the practice to grant a new 
trial ex debito joititise, because of a misdirection, 
on which there might have been a bill of excep- 
tions, if substantial jastice is done, or may be 
done, without such new trial. In Pennell v. At- 
ton, xiy. 417, Parke, B., said, *' Wherever there 
has been a misdirection there ought to be a new 
trial, unless it is clear that the jury were not mis- 
led, and that the misdirection was afterwards ex- 
plained away."] 

Rejection of Evidence.'^ — 12. Where evi- 
dence tending to establish a point already 
supported by more direct proof is impro- 
perly rejected, the Court will not grant a 
new trial on that ground, if they see that 
the case would not nave been advanced fur- 
ther by admitting the particular piece of evi- 
dence. Doe d. JVelsh v. Langfieldy xvi. 497 

[See also, Mortimer v. MCdilan, vi. 58.] 

Efed of Reservation of Objections and Ex- 
ceptions. }— IS, Where, in ejectment, evi- 
dence was received in favour of the plaintiff 
which was inadmissible, but all objections 
and exceptions were reserved for the opinion 
of the Court above, by the consent of both 
parties : — Held^ that the defendant was not 
entitled to a new trial without payment of 
costs, on the ground of the reception of this 
evidence, if the legal evidence admitted 
shewed the title to be in the lessors of the 
plaintiff; as, upon such a reservation, the 
Court are called upon to decide whether 
the lessors of the plaintiff are entitled to re- 
cover or not. Doe d. Gilbert v. Ross, vii. 102 

Effect of Rule for New Trial\—U. Where 
a new trial is obtained ex deoito justitis, 
on one of several issues, the rule for a new 
trial re-opens the whole record. Earl Mac- 
clesfield V. Bradley^ vii. 570 
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As to some of the Defendants,'] — 15. 
Where, in an action agamst several defend- 
ants, there is a verdict against some, and 
for others, the former cannot make absolute 
a rule to set aside the verdict as to them, 
and have a new trial ; at all events, not 
without serving the other defendants with 
the rule. The same, when the rule is to 
set aside " the verdict found for the plain- 
tiffs," and have a new trial. Doe d. Dud- 
geon V. Martin^ xiii. 811 

[In criminal cases, anew trial may be granted 
in favour of one or more : Reg, v. Oompertz, 11 
Jur. 204;16L.J.,Q.B., 121] 

Time for Proceeding,'] — 16. Where a new 
trial is granted ex debito justitise, the party 
is not bound to proceed upon the rule 
within any limitea time. Earl of Har- 
borough V. ShardUnOy viii. 265 

[The evidence of a witness who dies after the 
former trial cannot be ordered Xo be read, against 
the consent of the other side, where a new trial 
is granted for misdirection : Hawtayne v. Boume, 
viii. 265, n.] 

Payment of Costs,] — 17. A rule having 
been made absolute for a new trial, on pay- 
ment of costs by the plaintiff, the costs were 
taxed and demanded on the 4th of May. 
On the 8th of May, the defendant obtained 
a rule to dischaige the rule for a new trial, 
unless the costs were paid before the fourth 
day of the ensuing term. The plaintiff 
having paid the costs on the 2l8t of May, 
the Court discharged the rule, but ordered 
the plaintiff to pa}' the costs of the ajpplica- 
tion. Solly y, Longford^ xiii. 151 

Rule to discharge,"] — 18. A rule to dis- 
charge a rule absolute for a new trial, on 
payment of costs, after demand and non- 
payment of the costs, is, in this Court, a rule 
nisi, which makes itself absolute, unless 
cause be shewn against it within the time 
limited. Phillips v. Warren, xiv. 730 

[In Champion v. Griffiths, 1 Dowl., N. S., 319, 
Patteson^J.f granted a rule absolute in the first 
instance.] 

Of Rule for New Trial.]— 19. Where, on 
the first trial of a cause, the plaintiff ob- 
tains the verdict, and a rule is afterwards 
made absolute for a new trial, ^* the costs 
to abide the event," and the defendant suc- 
ceeds on the second trial, neither party is 
entitled to the costs of the rule for a new 
trial. Eccles v. Harper, xiv. 248 



NIL DEBET. 

See General Issue, HI, 2.— Tithbs, 13. 

When pleadable.] — An action of debt for 
penalties for not setting out tithes, on the 
Stat. 2 & 3 Edw. 6, c. 13, is a penal ac- 
tion within the stat. 21 Jac. 1, c. 4, s. 4, 



NOTICE OF ACTION. 

and therefore the new rules as to pleading 
do not apply to Bxltih a case, and nil debet 
is still a good plea to such an action. 
Spencer {Earl) v. Swannell^ iii. 154 

[The 21 Jac. 1, c. 4, t, 2, only appHes to in- 
formers : F\fe ▼. Bou^fiM, 6 Q. B. 100.] 
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See Carrier, II, 1. — Highway Act, 1. — 
Statute (Pursuance of), 2. 

Under 6 Geo. 4, e. 16.J— 1. The official 
assignee in bankruptcy is not within the 
protection of the 6 Geo. 4, c. 16, s. 44, and 
IS not therefore entitled to notice of action 
by the alleged bankrapt, for seizing his 
goods under Uie fiat. Eniaht v. Turquand, 

li. 101 

Aainff in the Belief of Due Appointment 
is sujficient.'] — 2. The defendant, having 
been appointed a surveyor of the highways 
by the inhabitants in vestry, but inform- 
ally, cut down, in the supposed exercise of 
his duty as surveyor, a tree which was 
overhanging the highway so as to be a nui- 
sance to it : — lleldy that he was entitled to 
the protection of the stat. 5 & 6 Will, 4, 
c. 50, s. 109. Huggina v. Wayd^y xv. 857 

Bond fide Belief,'] — 3. A constable who 
takes a party into custody, bonft fide be- 
lieving tnat lie has committed an offence 
gainst the Malicious Trespass Act, 7 & 8 
Ueo. 4, c. 30, is entitled, under the 4lst 
section, to notice of action, although he did 
not see the alleged trespass committed, and 
there is no proof of anv complaint made to 
him by the owner of tne property injured. 
Bollinger v. Ferris^ i. 628 

[But the owner is not justified in apprehend- 
ing a person who is not guilty, but whom " he 
reasonably supposed" to be an ofiender: Par- 
ringtonw. Moore, 17 L. J., M. C, 117 — Exch. 
Chamb.] 

Under 7 4* 8 Oeo. 4, c, 29, Reasonable 
Belief as to Place is sujfieient.'] — 4. The 
defendants, servants of P., apprehended the 
plaintiff in the night-time, whilst fishing 
at the mouth of the river Ogiven, in Car- 
narvonshire, in which river P. had a se- 
veral fishery. In an action of trespass for 
this arrest, the defendants Rave much evi- 
dence to shew that P.'s fishery included 
the place where plaintiff was apprehended. 
The jury, however, defined the limits of 
the &hery so as exclude that place by a 
few yards ; but they also found, that P. 
and tne defendants reasonably believed that 
it included that place : — Heldy that the de- 
fendants were entitled to the protection of 
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the sUt. 7 & 8 Geo. 4, c. 29, ss. 35 & 63. 
Hiwhes V. Buckland, xv. 346 

[This case went very far— Per Pollock, C. B., 
in Parrington v. Moore, supra. " The cases 
seem to draw the distinction, that a general per- 
suasion that the defendant had the power he 
claimed to exercise will not entitle him to no- 
tice ; but a mistaken opinion on any of the facts, 
which must exist to give him that power, will 
not deprive him of the right to notioe " — Per 
Cur, Kine v. Evereked, 10 Q. B. 150. Compare 
Jonee v. Oooday^ ix. 736, 745, and Haxeldine v. 
Grove, 3 Q. B. 1006.] 

Statement of Place,'] — 5. A notice of ac- 
tion to justices, under the 24 Geo. 2, c. 44, 
stated the cause of action thus: — **For 
that you, on the 10th day of May, 1844, 
with force and arms, caused an assault to 
be made upon me, and then caused me to 
be beaten, occ, and to be forced and com- 
pelled to go along divers public streets and 
roads, &c., to a certain prison, to wit, at 
Louth, in &c., and to be unlawfully impri- 
soned and kept in prison there for forty 
days then next following," &c. At the trials 
the proof was confined to the imprisonment 
in the gaol at Louth, under an invalid war- 
rant of the defendant's : — Heldy that the 
notice sufficiently stated the place of the 
injury, so as to enable the plaintiff to re- 
cover in respect of such imprisonment. 
Jacklin v. Fytche^ xiv. 381 

[See a similar case : Priekett v. Greatrex, 8 
Q. B. 1020. Martins v. Upeher, 4 Q. B. 585, 
is only an authority that the party must give 
time and place as far as he reasonably can— Per 
Roffe, B., p.386.] 

Statement of Time and Place,] — 6. A no- 
tice of action to a constable stated the 
cause of action to be for trespass and fiilse 
imprisonment, ** by arresting and imprison- 
ing the plaintiff at St. Asaph, in the county 
of Flint, on Tuesday, the SOth day of Ja- 
nuary last, on a cnarge of felony, and 
taking him thence in custody to Denbigh, 
in the county of Denbigh, and for detam- 
ing him in custody upon such charge for 
twelve hours or thereabouts ; and alM> for 
causing him to be taken before certain 
justices of the peace, on the 31st day of 
the said month of January, on the said 
charge of felony :'* — Heldy to be sufficiently 
specific as to time and place. Jones v. 
Nicholls, xui. 361 

Signature and Service."] — 7. Where a 
notice of action to a ma^:istrato was signed 
bv the plaintiff himself, but indorsed by 
his attorney : — Heldy that the notice was 
sufficient, the indorsement by the attorney 
bein^ all the stat. 24 Geo. 2, c. 44, s. 1, 
requires. Heldy also, that service by the 
clerk of the attorney was sufficient and 
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that the notice need not be served by the 
attorney himaelf. Morgan v. Leach^ x. 558 

QmwfUatum ofMmUh^ under 24 Geo. 2.] 
— 8. in the computation of the calendar 
month's notice ox action to a justice, re- 

Suired by the 24 Geo. 2, c. 44, s. 1, the 
ay of giving the notice and the day of 
somg out the writ are both to be exclud- 
ed. Young v. Higgon, vi. 49 
[See now 11 & 12 Vict. c. 44, as. 9—11, u 
to notice of action against jaaticea, and the 
power of tendering amends.] 

Ahsence of Notice to he pleaded.'] — 9. 
Where an act provided that a plaintiff 
should not recover in any action tor any- 
thing done in pursuance of the act, unless 
twenty-one days' notice of action should be 
given: — Held^ that the defendant must 
plead the want of such notice, or he could 
not avail himself of it. JDavey v. Wame, 

xiv. 199 



NOTICE OF TRIAL. 

By ContinuanceJ]--^, The notice of trial 
by continuance must be given the same 
length of time before the notice of trial 
expires, as in the case of a notice of coun- 
termand. Forbes v. Crow^ i. 465 

Short Notice,"] — 2. Where a defendant 
obtained an order for time to plead, on the 
terms of taking short notice of trial for the 
sittinffs in and after Easter Term : — Held, 
that ne was not thereby obliged to take 
short notice of trial for the sittings in or 
after any subsequent term, but the plaintiff 
must, in such case, give an ordinary no- 
tice. Siatter Y. Painter, viii. 672 

Short Notice^ if necessary,] — 3. The de- 
fendant obtained a judge's order for time 
to nlead, pleading issuab^, rejoining gratis, 
ana taking short notice of trial, tf neces- 
sary, whether before the sheriff or not. 
The plaintiff subsequently obtained an 
order to trv before the sheriff: — IIM, that 
the defendant was not bound by the order 
to take short notice of trial, unless the 
plaintiff save it for the next sitting of the 
sheriff after the date of the order. Dig- 
nam v. Motsony iii. 431 

4. Where a defendant is under terms to 
take short notice of trial, ifnecessary^ it 
lies upon the plaintiff to shew the necessity 
of a shorter notice than the ordinary one. 
And where the defendant being under such 
terms, the plaintiff delivered a replication 
on the 14th of May, which on the 19th he 
abandoned, and delivered another with the 
similiter added ; on the 2l8t obtained an 
order to try before the sheriff; on the 2^rd 
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NUISANCE. 

delivered the issue with notice of trial for 
the 28th ; and on the latter day tried the 
cause as undefended, and obtained a ver- 
dict ; the Court set it aside, with costs, 6n 
the ground that the plaintiff had had time 
to give the ordinary notice. Drake v. Pick- 
fordy XV. 607 

Waiver,] — 5. A notice of trial in an in- 
ferior court of record is insufficient, unless 
it specify the day of trial. Such defect is 
waived by the defendant's taking out a 
summons to set aside the notice, and insist- 
ing, on the hearing of the summons, on a 
different objection only, which is overruled 
by the judge. Farmer v. Mountfort, ix. 100 

Retainer is no Waiver, "] — 6. The retain- 
ing an irregular notice of trial is no waiver 
of the irregularity. Dignam v. Ibbotson, 

iii. 431 

Time,] — 7. Notice of trial was given for 
the sittings after Easter Term : the sittings 
beffan on the 12th of May, but that was 
only an adjournment day to the 16th. On 
the 14th, tbe plaintiff gave notice of coun- 
termand : — £/eld, too late. Cooper v. Whit- 
marsh, iv. 73 

Tm Dayi NotkeX-^, The two days' 
notice of countermand of trial, requiredby 
the rule of H. T., 2 Will. 4, s. 62, must be 
two business days ; and notice on Saturday 
for Monday is not sufficient. Rose v. 
McGregor, xii. 517 

Countermand,] — 9. Where a plaintiff 
avails himself of the terms of short notice 
of trial, he has no power of countermand ; 
and. therefore, if ne does not proceed to 
trial, he must pay costs up to tne time of 
the countermand. Doncaster v. Cardwdl, 

ii. 390 

10. Countermand of notice of trial, in 
a country cause, may be given by the 
country attorney, althoneh the agent in 
town is the attorney on the record. Ches- 
^fn V. Pearce, i. 56 



NUISANCE. 

See GEKERA.L ISSUB, II, 2. 

Action for continuing,'} — 1. Action on 
the case for continuing a nuisance to the 
plaintiff's market, by a building which ex- 
cluded the public from a part of the space 
on which the market was lawfuUy held. 
It appeared that the building was erected 
in October, 1838, under the superintend- 
ence and direction of the defendants, not 
on their own land, but on that of the cor- 
poration of K. (of which coxporation they 



NUL TIEL RECORD. 



OFFICE. 



were members). The Earl of K was the 
owner of the market in October. 1888^ and 
in February, 1839, he demised it to the 
plaintiff; and the market being afterwards 
obstructed by the building, this action' was 
brought :-^Meldf that the defendants were 
liable for c6ntiuuing the nuisance, although 
they had no right to enter and remove it ; 
and that the* action w&, therefore, main- 
tainable. TkonKU V. CfibsoHy vii. 466 

Right of Entry to abate,! — 2. A party 
has no rignt to enter upon the land of ano- 
ther, in order to abate a nuisance of filth, 
without previous notice or request to the 
owner of the land to remove it, unless it 
appear that the latter was the original 
wrong-doer, by placing it there, or that it 
arises from a default in the performance of 
some dutv or obligation cast upon him by 
law, or that the nuisance is immediately 
dangerous to life or health. Jones v. WiU 
Hams, xi. 176 

[In Perry v. Filxhowe, 8 Q. B. 757, the right 
to abate a nuisance was much discussed ; and it 
was there held, that a house could not be re- 
moved while persons were in it.] 



NUL TIEL RECORD. 

See Costs, VIII, 23. — Judgment, 7. 

Ride to produce Record,"] — 1 . Where, on 
an issue on nul tiel record, the record is to 
be produced by the defendant, a four-day 
side-bar rule to produce it is necessary, and 
a notice to the defendant to produce it is 
not sufficient. Stoinbum v. TayloTy ix. 43 

RuleforJiuhment — VarianceJ] — 2. Where 
issue is joinea on nul tiel record, and notice 
of trial given, and the plaintiff moves for 
judgment on the production of the record, 
no rule for judgment is necessary. Such 
rule is necessary only where the existence 
of the record is alleged by the defendant. 
Where a declaration stated generally that 
the plaintiff, in her Majesty's Court of Ex- 
chequer, by the consideration and judgment 
of tlie said Court, recovered against the de- 
fendant, &c., and the record produced 
shewed the judgment to have been obtained 
by default in payment of a debt, by instal- 
ments, as directed by a judge's order: — 
ffeldy that it was no variance. Semble, 
also, that, if there had been a variance be- 
tween tlie j>leading8 and the record pro- 
duced, it might be amended, under Lord 
Tenterden's Act, 9 Greo. 4, c. 15. Hopkins 
v. FranciSy xili. 668 

Omission of Co-defendant informer Judg- 
ment is no Variance, but must be pleaded in 
318 



Abatement,"] — 3. In an action of debt on a 
judgment brought against L. B., and E., 
nis wife, the declaration alleged that the 
plaintiff, on &c.,recovered judgment ag&ioflt 
the said E., by the name of E. R., in an ac- 
tion on promises, which promises were made 
by her, the said E., whust she was sole and 
unmarried. Plea, nul tiel record. On the 
judgment beine produced in Court, it ap- 
peared to have been recovered against £. R. 
and others: — Held, this having been ob- 
jected to on the ground of variance, that 
such objection was invalid ; and that the 
objection, if any, should have been taken 
by plea in abatement. Cocks v. Brewer, 

xi. 51 
[In a scire facias on recognisance, being a 
quasi continuation of the record, it would be a 
variance : lb. 55, 56.] 



OFFICE. 

Penalty for Actina without Authority uit- 
der a Statute,"] — 1. By the Gravesend Pier 
Act, 3 & 4 Will. 4, c. 101, s. 18, the corpora- 
tion are empowered to appoint clerks, 
treasurers, collectors, and such other offi- 
cers or assistants as they may think neces- 
sary for the purposes of the act. By sect. 
19, it is providea, that it shall not m law- 
ful for the corporation to appoint the per- 
son, who may be appointed the clerk in the 
execution of the act, the treasurer for the 
purposes of the act ; and a penalty is im- 
posed on any person being the clerk, or his 
partner or clerk, who shall in any manner 
officiate for the treasurer : — HelJy that, by 
the latter section, the corporation were pro- 
hibited from appointing the clerk to such 
officer as assistant treasurer; but where 
the corporation had so appointed the clerk, 
and he nad discharged some of the duties of 
the treasurer, held, that it was a question 
for the jury, whether he did so bon& fide, 
and in the belief that he was legally ap- 
pointed by them as an independent officer, 
or colourably and in evasion of the act ; 
and that, in the former case, he would not 
be liable to the penalty for officiating for 
the treasurer, but in the latter he would. 
Hawkings v. Newman, iv. 613 

Where Appointment to, must be Stam]^,] 
— 2. Two persons, who had been appomted 
common keepers in the manor of Wimble- 
don, appointed E. their deputy, by the fol- 
lowing writing, signed by them : — " We, 
the undersigned, having been appointed 
common keepers for the parish of Futney, 
hereby nominate and appoint you our de- 
puty for the lower common, and authorise 
you to act for us in that behidf, in all things 
pertaining to the rlghta and privileges of 
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the lord and the tenants of the manor, 
with the same powers and in the same 
manner as it would be our duty to act." 
It then went on to state what were the 
lights of common, and in what manner the 
duties of common-keeper should be exer- 
cbed : — Hddy that this document did not 
require to be stamped, as being a '^ grant 
or appointment of or to an office or employ- 
ment," within the lili Geo. 8, c. 184, sched. 
part 1. That title of the act applies only 
to offices to which a salary, fees, or emolu- 
ments are annexed. Roberts v. Elliotty 

xi.627 



ORDERS. 

As to the requisite particularity of state- 
ment, see Costar v. tVilson, iii. 411 ; Or- 
merod ▼. Chaduridtey xvi. 867 



ORDNANCE. 

Chruiruetion oflS^2 Oeo, 4, e. 69.]— The 
1 & 2 Geo. 4, c. 69, has not the etfect of 
vesting in the Board of Ordnance any of the 
ancient hereditary possessions of the Crown. 
The Board of Ordnance, in the year 1 828, put 
their servant W. into possession of a house 
and land adjoining Hurst Castle, which 
castle has been, from the time of Henrv 
VIII, a possession of the Crown of England. 
An action of ejectment having been brought 
to recover possession of this house and land, 
and the declaration served on W. and on the 
Board of Ordnance, the Court, on motion 
made on behalf of the Crown, set aside the 
declaration and stayed the proceedings. 
Doe d. Leffh v. Roe, viii. 679 



OUTLAWRY. 

DUtrinffM,"] — 1 . A distringas for the pur- 
pose of proceeding to outlawry may issue 
after a writ of summons, which has been 
continued by alias and pluriesy sued out to 
save the Statute of Limitations. Reqy v. 
Youde, ii. 188 

Right to appear in Court.'] — 2. An out- 
law cannot appear in court for any other 
purpose than to reverse his outla^vry . There- 
fore, he cannot sue out a habeas corpus ad 
satisfaciendum, in order to charge a plain- 
tiff in execution, against whom ne has ob- 
tained judgment as in case of a nonsuit, al- 
though his outlawry was at the suit of a 
different plaintiff. The Court refused, how- 
ever, after the lapse of three terms, to set 
aside the judgment on the same ground. 
Aldridge v. BMer, ii. 412 

[So, an outlaw cannot tax a bill of costs : In 
819 



re Mander, 6 Q,. B. 867 ;— but he may protect 
himself from irregular proceedings : Hawkins v. 
Hail, I BeaT. 73;. Walker t. Thelustonf 1 
DowL, N.S.,578.] 

Traversing Inquisition.'^ — 8.^ party who 
seeks to traverse an inquisitionln outlawry, 
which has been returned into the office of 
the Queen's Remembrancer, .must be in- 
structed by one of the sworn clerks, and 
not by an attorney of this court. In re 
Otho MannerSy v. 278 

Setting Aside Outlawry.^-r-4, Where a de- 
fendant was beyond seas at the time of the 
awarding of the exigent in outlawry, the 
outlawry will be reversed on payment of 
costs, and on bail being put in, in the alter- 
native in the original suit, as in the C. P. 
Where the capias was issued with a direction 
to the sheriff to return it non est inventus ; 
but it appeared, also, that a judge's order was 
obtained to return it in fifteen days, and tliat 
the defendant went abroad on the same day 
on which the writ was put into the sheriff's 
hands, to avoid his creditors; the Court re- 
fused to set aside the outlawry on the 
ground of such direction to the sheriff, 
except on payment of costs. Levi v. Clag" 
getty i. 647 

[The Court, however, said that this decision, 
as to the costs, was without prejudice to what thej 
might do under the particular circumstances of 
any other case : p. 549.] 

Terms of Reversal — Intended Departure 
of Defendant,^ — 6. Under a capias utla^- 
tum, issued in February, 1888, in an action 
on foreign bills of exchange for upwards of 
7000/., goods of the defendants, who were 
merchants carrying on business in the 
United States, were seized and sold ; out of 
the proceeds of which the plaintiffs received 
upwards of 4000/. On application to re- 
verse the outlawry, the Court directed that 
it should be reversed, on payment of all 
costs, and on entering a common appear- 
ance, and that the money received under 
the levy should be invested in Exchequer- 
bills, and deposited w^ith the officer or the 
oouit to abide the event of the suit. Where, 
on an application to reverse an outlawry, 
the Court see sufficient grounds for believ- 
ing that the defendant does not intend to 
remain in this country, and that the cir- 
cumstances are such as that a judge would 
order a capias to issue under the 1 & 2 Vict. 
c. 110, s. 8, it seems that they will still im- 
pose on the defendant the condition of put- 
ting in special bail. The Governor and 
Company of the Btmk of England v. Reidy 

vii. 169 

[Generally speaking, however, the defendant 
will be discharged on entering a common appear- 



PARENT AND CHILD. 

met and payment of oosta : ffarvey t. CyMeara, 
7 Dowl. P. C. 706.] 



OVERSEER. 

See Arbitration^ 1, 1. — Churchwardbns. 

—Time, 2. 

1. A parish officer, who supplies goods 
for his own profit to an individual pauper, 
is not liable to the penalty imposea by the 
66 Geo. 3, c. Id7» s. 6. Qtueref whether 
that clause is impliedly repealed by the 4 & 
5 WiU. 4, C.76, s. 77} as imposing a smaller 
penalty for the same offence? — Per Lord 
Abinger. Henderson y. Sherhomey ii. 236 

Election €u Aesutant Oveneer^ under 69 
Oeo, 3y c. 12.] — 2. Where a party was elect- 
ed to be assistant overseer of the poor of a 
parish by the vestry, under 69 Geo. 3, c. 
12, s. 7» and was appointed assistant by the 
warrant of two justices, to perform the du- 
ties of overseer, but the resolution of the 
vestry electing him did not specify the du- 
ties to be penormed by him : — Heldy that 
this was an appointment within the statute ; 
for though it did not, in express terms, yet 
it did by necessair implication, specify the 
duties to be performed, as it necessarily 
implied that the parishioners, by electing 
him, meant him to be assistant overseer in 
all respects, and to perform all the duties 
of an overseer. Slsingl^ v. Surridge^ 

xi. 603 



OYER. 
See Dbbd, III. 

PARENT AND CHILD. 

See Bastard. 

A Parent is not impliedfy Liable for Ne^ 
eessaries suppUed to Inf<mt.'] — The moral 
obligation wnich a father is under to pro- 
vide for his child imposes on him no lia- 
bilitv to pay the debts incurred by the 
child ; and he is not so liable, unless he has 

E'ven the child authority to incur them, or 
is contracted to pay them. The defend- 
ant's son, an infant of twenty years of ase, 
had lodged for some time witn the plaintiff, 
during a part of which he had earned wages 
and paid for his board, &c. He afterwards 
fell ill, and was unable to pay for the neces- 
saries with which the plaintiff continued to 
supply him. The plaintiff applied to his 
father for money, who wrote in answer, 
that he could not advance any at that time, 
but his son would come into possession of 
money in the following month, when he 
would be twenty-one, and would then be 
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able 
self 



) to pay what he owed the pliuntiff him- 
: — aeldy that this letter was no admis- 
sion of a liability in the father. Mortimore 
V. Wright, vi. 482 

iSemble, Law v. Wilkin, 6 Ad. & Ell. 718, 
and Bhtekbum v. Mackey, 1 C. & P. 1, cannot 
be supported, on the parent's liability to paj for 
neeeaaariei supplied to an infant deserted b j its 
father : see Urmston ▼• Newcomsn, 4 Ad. & EU. 
899.] 



PARLIAMENTARY TAX. 
See Landlord and Tbnant, V, 2. — Rats. 

What «.] — ^1. By a memorandum of 
agreement, certain marsh lands were de- 
mised by the plaintiff to the defendant, sub- 
ject to a condition that the defendant should 
pay idl outgoings whatsoever, rates, taxes, 
soots, &c., whether parochial or parliamen- 
tary, which then were or should be there- 
after chareed or chargeable upon or on ac- 
count of uie said marsh lands, (the then 
present land-tax only excepted): — Held^ 
that an extraordinary assessment, made by 
commissioners of sewers upon the lands, for 
a work of permanent benefit to the land, 
was within the meaning of the agreement, 
(as a scot, if not as a tax). The assessment 
was made, in certain proportions, upon the 
owners and occupiers. For four years the 
defendant (the tenant) paid, in the first in- 
stance, both his own share and that of the 
Elaintiff, (his landlord) ; and, upon each 
alf-yeairs settlement of accounts for rent 
due, with the plaintiff's agent, who was 
ignorant of the agreement the sum so 
paid was allowed towards the rent, and re- 
ceipts were ffiven for the balance : — Held^ 
in an action Drought to recover the sums so 
allowed as arrears of rent, that the facts 
supported a plea of payment. Waller v. 
Anarewsy iii. 312 

2. A sewers rate is not a parliamentary 
tax. Palmer v. Earith, xiv. 428 



PARTICULARS OF DEMAND. 
See TiTHBS, 13. 



I. Genbrallt. 
II. Construction and Evidence. 

I. Generally. 

Railway Survwors.'] — 1. In actions by 
engineers and other persons employed in 
constructing railways, the particulars of de- 
mand must be as specific as it is possible for 
the plaintifis to make them ; and a mere 
statement of aggre^te sums claimed in re- 
spect of tavern bills, assistant surveyors, 
&c.y finding surveyors^ meeting and arrang- 
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ing with solicitoTB, &c., will not suffice. 
Priehard v. NtUon^ xvi. 772 

[Qualifying Higffitu t. Bde, zt. 76 ; Bennie 
▼. Btre^fordt zt. 78.] 

2. In an action bv an engineer against the 
committee of a riuiwav company, for mak- 
ing the survey, &c.» the particulars of de- 
mand merely claimed certain aggregate 
sums in respect of the survey of a stated 
number of miles^ and for tavern and tra- 
velling expenses, assisting the solicitors with 
books of reference* engraving plates of 
nlans, printers' account, &c., the Court re- 
fused to order fuller particulars. HiggtM 
y. EdSj XV. 76 

3. In an action by an engineer against 
the committee of a railway company, for 
making the survey, &c., the particulars of 
demand claimed an aggrmte sum for sur- 
veying and levelling the One, making trial 
sections, finding surveyors, levellers, and 
engineers, meeting and arranging with the 
aoHcitors, assisting at the reference, super- 
intending the engravings, &c., &c., includ- 
ing tavern bills, travelling charges, office 
expenses, &c., ^c, so many miles at a cer- 
tain sum per mile, the Court refused to 
order fuller particulars, or to compel the 
plainti£F to distinguish between his own per- 
sonal charges and those of the surveyors, 
&c., employed by him, or to particularise 
the sums actually expended by him. Ren- 
nie v. Btresfmrdy xv. 78 

Plamtiffi* noi bound to give Crodii for 
Fart Paym«»te.l— 4. The Court will not 
compel a plainti£P, suing for the balance of 
an account, to furnish a statement of monies 
received by him from the defendant. Pen- 
prawY, Crease, i. 36 

Itemi of Credit given need not he staiedJ] 
— 6. A plaintiff is not bound to give the 
defendant a statement of the items of the 
sums for which he has given the defendant 
credit in his particulars of demand. MyaU 
y. Chreen, xiii. 377 

CfSoeciai Damage will net he ordered.'] 
<^6. Tne Court wifl not compel a plaintiff 
suing for the breach of an agreement, and 
assigning, by way of special damage, that 
he has incurred certain expenses, to furnish 
particulars of such special damage. Bo" 
talliek v. Hawhes, i. 573 

Of Unsoundness re/used.^^7* In an ac- 
tion for the breach of warranty of a horse, 
the Court will not order the plaintiff to give 
particulars of the unsoundness complained 
of. Pylie V. Stephen, vi. 813 

In TVespassJ] ~8. The Court will not 

VOL. XVI. 



grant particulars in an action of trespass 
on the mere affidavit of the defendant that 
he had read the declaration, and that 
from the general and va^e form there- 
of he was unable to ascertain the grievances 
on which the plaintiff intended to rely ; but 
some special ground must be shewn as a 
reason for granting the rule. Horlodk v« 
Lediard, x. 677 

Effect of ordering Stay of Proceedings,'] 
—0. Where an order for particulars was 
obtained and served, and the defendant 
afterwards, and before any particulars were 
delivered, served a demand of declaration, 
at the bottom of which was a notice, that 
he had abandoned his order for particulars: 
— Held, that this was irregular, and that he 
ought to have got rid of the order for par- 
ticulars before the demand of declaration ; 
and the Court set aside a judgment of non- 

Sros which had been signed for want of a 
eclaration. fVidMts v. Cox, iv. 67 

[Metmder v. CoUeit, 3 C. B. 554, decided 
that the party miy abandon the order, and pro« 
oeed.] 

Stay of Proceedings.]— 10, An order for 
the <lelivery of particulars does not stay 
proceedings, unless it be so expressed. Doe 
d. Boherts v. Boe, xiii. 691 

Disobedience to Judge's Order excludes 
Evidence,]—!!, If a judge's order for par- 
ticulars of set-off directs them to be given 
with dates, but the particulars are delivered 
without dates, the plaintiff need not object 
or take out a summons for better particu- 
lars ; and defendant cannot at the trial give 
evidence of his set-off. But, after verdict 
for the plaintiff, the Court granted a new 
trial, on an affidavit of merits, and on pay- 
ment of costs, and bringing the money into 
court. Ihhott V. Leaver, xvi. 770 



II. Construction and EvmsNcx. 
iSl00 Patmbnt, 11. 

Account Stated,] — 1. In assumpsit, the 
first count of the declaration was on an un- 
dertaking by the defendant to pay such 
costs, chaiges, and expenses as the plaintiff 
(an attorney) should incur, in an action to 
be brought by him against G., on a bill of 
exchange drawn by the defendant on G., 
which was lying due, and which the plain- 
tiff had agreed to take up for the honour of 
the defendant. In the second count, the 
plaintiff declared as indorsee of the bill ; the 
third was for money paid ; the fourth, om 
an account stated. On the first count the 
defendant paid into court a sum covering 

4k 
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the plaintifTs costs ont of pocket. On the 
second count the ultimate issue was, whe- 
ther a hill suhsequenthr given hy the de- 
fendant to the plaintiff was given in satis-' 
iaction, or as a coUateral security. The 
plaintiff first gave a particular of demand, 
applicahle only to the count on the bill of 
exchange . The defendant obtained an order 
for particulars '* of the bill pf costs, charges, 
and expenses, mentioned in the first count 
of the declaration ;" and the plaintiff there- 
upon delivered a particular, containing a 
copy of his whole bill of costs In the action 
against G., and also the amount of the bill 
and interest. At the trial, the judge ruled 
that the costs out of pocket only could be 
recovered on the first count : — Hdd, that 
the particulars were sufficient to enable the 
plaintiff to recover the rest of the bill of 
costs, under the account stated. JFHther v. 
fFainwriffht, i. 480 

2. Declaration in assumpsit contained 
three counts; the first, on a promissory 
note for 60/. ; the second, on another note 
to the like amount ; and the third, for 100/. 
on an account stated. The particulars of 
demand were as follows : — ** This action is 
brought to recover the sum of 50/., being 
the amount of the nromissory note in the 
first count of the declaration mentioned; 
and also the further sum of 50/., the amount 
of the promissory note in the second count 
mentioned. Above are the particulars of 
the plaintiff's demand^ for the recovery 
whereof he will avail himself of the whole 
or any part of the declaration." No evi- 
dence of the promissory notes was given at 
the trial ; but a conversation with the de- 
fendant was proved, in which he acknow- 
ledged he owed the plaintiff 100/. : — Heldy 
that the particulars were insufficient to 
enable the plaintiff to recover, and that, in 
order to do so, he was bound to prove an 
admission, or an account stated, with refer- 
ence to the promissory notes. Roberts v. 
EUworih, X. 658 

Sufficiency,'] — 3. In assumpsit by the in- 
dorsee, against the acceptor of two bills of 
exchange, for 250/. each, the writ of capias 
wasindoraed, **Bail for 240/. and upwards.'' 
A declaration was afterwards delivered, con- 
taining two counts, one upon each of the 
bills. The particulars of demand, which 
accompanied the declaration, were as fol- 
lows: — ^This action b brought to recover 
the sum of 260/. and upwims, due from 
the defendant to the phiintiff, upon the 
several bills of exchange set forth in the 
first and last counts of the declaration,'* &c. 
An order having been made for further and 
better particulars : — ZTe/i, on motion to set 
aside tnis order, that the defendant was en- 
d22 



titled to better particulars : Aldenan, B., 
dissentiente. Dawet y. AnHruiherf ii.817 
[TTiis wu deeided on the peculiar drauiistaioeB 
of the case.] 

Biil of Etxhanffe,! — 4. The particulars 
stated the action to be brought to recover 
the amount of the bill mentioned in the 
first count, with interest; and that the 
plaintiffs would rely on the whole or any 
part of the declaration for the recovery 
thereof: — Hek^ sufficient to entitle the 
plaintiffs to proceed on the second count ; 
which was in substance, as held by the 
Court, a count upon the bill, but affected 
to be a count upon a Scotch judgment. 
Bay V. Fisher, ii. 722 

Amflicable to any OmiU of the Beekura* 
fjofi.]— 5. Indebitatus assumpsit, by the 
assignees of a bankrupt. The first four 
counts were for ^^oods sold, money paid, 
and had, and received, and on an account 
stated, laying the promises to the bankrupt. 
The filth, sixth, and seventh counts were 
for goods sold, money had and received, 
and on an account stated, laying the pro- 
mises to the assignees. Pleas, first, except 
as to 320/., parcel &c., and except as to 
140/., parcel of the sums in the first, second, 
third, and fourth counts mentioned, non 
assumpsit ; secondly, as to the said sum of 
140/., parcel of the monies in the first, se- 
cond, Uiiid, and fourth counts mentioned, 
a plea of mutual credit, which had been de- 
murred to, and, on argument, judgment 
given for the defendant ; thirdly, as to the 
320/., payment of that sum into oourt, 
which the plaintifis took out and joined is- 
sue, on the plea of non assumpsit. The 
foUowinff were the particulars or demand, 
delivered prior to the pleas : — ** This action 
is brought to recover the sum of 140/., the 
value of certain yam ; also the sum of 316/., 
the proceeds of a bill of exchange, drawn 
by J. M., and indorsed by the bflmkmptto 
the defendant ; also 4/., Uie proceeds of a 
cheque ; and 80/. in cash : the said yam, 
bill of exchange, cheque, and cash having 
been received by the defendants, irom or 
by the authority of the bankrupt, about 
the months of September or October, 1838. 
The particular date b known to the defend- 
ants. At the triaL the cause proceeded 
for the recoveiy of the sum of 140/. only, 
and no evidence was adduced as to the 80^ 
cash. It was objected, that the plautiffii 
were not entitled to go into evidence as to 
the 140/., as that sum was already satisfied 
by the judgment upon the demurrer, and 
that that sum must be struck out of the 
particulars of demand; but the learned 
judffe received the evidence, giving the de- 
fenaant leave to move to enter a nonsuit. 
A rule having been accordingly granted on 
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that mnnd :—Hdd^ that the plaintiff was 
entitled to give evidence of goods sold to 
the amount of 140/. upon the other counts 
of the declaration, to which the plea was 
not pleaded, and might apply the particu- 
lars to those counts. Musmi v. Belly z. 340 

Action for WagcM.']-^. The first count 
of a declaration in assumpsit alleged that 
the plaintiff was employed hy the defend- 
ants as a carman, at wages after the rate of 
160/. a year, and claimed damages for his 
discharge, without just cause, during the 
vear; there was also a count for work and 
labour. The particulars of demand stated, 
that the plaintiff, besides seeking to recover 
damages under the special ooant, also sought 
to recover, under the indebitatus count, 
37/., the balance of account for a quarter's 
work done by him for the defendants, com- 
mencing on June dOth, and ending on Sep- 
tember 30th, 1842, after giving credit for 
3/., paid on account thereof. It appeared 
in evidence, that the plaintiff was discharg- 
ed on July 30th, 1842, for misconduct, 
which the jury found to be a sufficient 
cause for his dismissal ; that he worked out 
that day, and that on the next momiqg the 
defendants sent for him, and he remained 
working there that day also, and then left. 
The jury found that the value of those two 
day's work was 40f., but that he was en- 
titled to a month's wages, and he accord- 
ingly had a verdict for 10/. 6#. 8</., allowing 
for the 3/. which had been paid in advance : 
— Heidy that theplaintiff was not predud'^ 
ed by his particulars from reooveiug this 
sum. Hurcum v Stendter^ z. 553 

7. The plaintiff's bill of particulars stated 
the cause of action to be for the amount of 
stakes deposited in the defendant's hands 
bv the plaintiff and R., and won by the 
plaintiff of R. :—Held, that he could not 
recover the amount of his own stake, on 

Sroof that he had re-demanded it from the 
efendant before it was paid over. Daven- 
port V. Dtmesy i. 570 

8. The plaintiflPs particulars, in an action 
for money had and received, stated, that the 
action was brought to recover the sum of 
13/. 6ff., for money received by the defend- 
ant as the treasurer of a club, for the use of 
tlie plaintiff, as the drawer of the second 
horse in the Derby stakes, accordinff to the 
rules of the said club. The defendant 
pleaded, that the money was subscribed to 
an illegal lottery; and it was therefore 
held, that the plaintiff could not recover 
the 13/. 6s, : — Jaeld, that he could not, un- 
der these particulars, recover back his own 
stake of 21, JH earing v. HeUinge^ ziv. 711 

Commi$sum.'\ — ^9. The plaintiff's particu- 
lars of demand claimed ''the sum of 450/., 
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for his services as clerk or manager to the 
defendant, from August, 1831, to October, 
1839, inclusive, after the rate of 200/. per 
Annum." The proof was of' an agreement 
by the defendant, that the plaintiff, who 
was the manager of a banking company, 
should have a certain per centage, by way 
of commission, on all business he should in- 
troduce to the defendant : — Heidy that the 
particulars were not sufficient to let in such 
a demand ; and that the defendant was in 
strictness entitled to a nonsuit. Law v. 
Thompiony xv. 541 

Claim of BdUmee.'y-lQ, Indebtforgooda 
sold and delivered, the particularsof demand 
stated, that '* the action was brought to re- 
cover 37/., being the balance of the follow- 
ing account" — ^proceeding to state various 
items for goods sold, amounting to 108/., 
but giving no credit in express terms for 
any sums of money received on account. 
The defendant pleaded nunouam indebi- 
tatus, and payment, to the wnole declara- 
tion, and a set-off as to 5/., parcel &c. At 
the trial, the plaintiff proved a verbal ad- 
mission of the defendant, that 37/* was due 
from him to the plaintiff: and the defend- 
ant proved a set-off to tne amount of 5/., 
and contended that the plaintiff was en- 
titled to a verdict for 32/. only i—Held^ 
that the jury were properly directed to con- 
sider whether tiie baumoe claimed, and ta 
which the admission applied, meant a ba- 
lance after giving credit for the amount of 
the set-off. Townton v. Jaekeon^ xiii. 374 

lAee, Lamb v. Miekletkmmie, 1 Q. B. 400.] 

Plea of Payment.']'— W, Where a plain- 
tiff gives credit, in his particulars of demand, 
for payments, whether made before or after 
action brought, and goes only for the ba- 
lance, a plea of payment is to be taken as 
pleaded to such balance ; and if the defend- 
ant proves payments to that amount, in- 
dependently of the sums credited in the 
particulars, he is entitled to a verdict. 
^€utwick y. Harmony vi. 13 

Admietkm of Pcywwfi/.]— 12. Where a 
plaintiff, in his particulars of demand, ad- 
mits a payment generally, as thus, **Cr. 
by bills, 1500/.," this is to be taken as a 
payment, admitted to have been made to 
the plaintiff by the defendant. Smethuret 
V. Taylory xii. 545 

[Per Parke, B., lb. 555.— That wch admission 
coold not be explained, bnt that a balance must 
be proved. Per Lord Abinger, C. J. — It could 
be explained.] 

JEmdmcef>rDefendant.']'-'l^' Assumpsit 
for wages. Plea, non assumpsit. The par- 
ticulars of demand stated a claim for wages^^ 

4 k2 
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at 15«. per week, amounting altogether to 
]48/.y and gave credit for payments on ac- 
count to the amount of 70/. At the trial, 
the defendant put the particulars in evi- 
dence, as shewing a payment of 70/. ; and 
the jury, having found that the plaintiffwas 
only entitled to wages at the rate of 7s. per 
week, ^ which destroyed the halance of 78/., 
claimed by the plaintiff), gave a verdict for 
the defendant : — Held^ that the particulars 
were properly received in evidence as an 
admission of the payment ; and it not hav- 
ing been objectea at the trial, that they 
could only be used in reduction of damages, 
and not in bar of the action, that the ver- 
dict ought not to be disturbed. Kenyan v. 
fVakety u. 764 

[Payment most now be pleaded. R . G. » T. T. , 
IVict. Seeiv.4.] 

14. Assumpsit for use and occupation, 
the sum stated in the declaration being 
1061, The plaintiff delivered particulars 
as follows : — '* The plaintiff seeks to recover 
in this action the sum of 52/. 109., being 
the balance of one year's rent, due from the 
defendant, for the occupation of a farm, &c., 
which he quitted on the 2nd of February, 
1833." The defendant afterwards pleaded, 
as to all but 62/. 109., non assumpsit ; as to 
62/. 109. residue, payment. The plaintiff 
joined issue on the plea of non assumpsit, 
and entered a nolle prosequi as to the plea 
of payment. At tne trial, the plaintiff 
having proved an occupation for several 
years, at a rent of 105/. a year, the defend- 
ant proved payment of all the rent : — Held, 
that the plaintiff was nevertheless entitled 
to a verdict for nominal damages. Nieholl 
Y. fViUiame, ii. 758 

Campiitatum of Interest,'] — 15. In an ac- 
tion by the payee against the defendant, as 
the maker of a promissory note dated 28th 
June, 1837, the plaintiff in his particulars 
gave credit for payment of three years' in- 
terest on account. It appeared that the 
note was actually made in 1839: — Held, 
that the interest for which credit was given 
was to be computed from 1837, and not 
from 1839. Cheefham Y, Sturtevant, xii.515 



PARTICULARS OF OBJECTION. 

See Patbnt, II, 3, 4. 

To TUle,"] — ^In an action for money had 
and received, brouffht to recover back 
the deposit paid to the auctioneer upon the 
sale of an estate, on the ground oi objec- 
tions to the title, the defendant is entitled 
to particulars of the objections arising upon 
maiters of fad, but not of objections in point 
of law. BoberU v. Rowlands, iii. 543 
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PARTICULARS OF SET-OFF. 
See PARncuLARs of Demand. 



PARTNERS AND PARTNERSHIP. 

See Abatement, II, 15. — Acxx>iu> and 
Satisfaction, 10. — ^Arbitration, III, 1. 
— Bond, I, 4. — Contribution. — Mining 
Company. — Principal and Agent. — 
Railway, II. — Scire Facias. 

1. Generally. 

II. Powers and Liabilitibs of Partners. 
III. Actions by and against. 

I. Generally. 

Provisional Committee,'] — I. The publi- 
cation of a prospectus by the provisional 
committee, tne application for shares, and 
the allotment and payment of the deposit, 
does not constitute a partnership between 
the allottee and the committee, so as to 

Sreclude him from suing for a return of the 
eposit upon the failure of the scheme. 
Jralstab v. Spottisiooode, xv. 501, 514 

2. The association of a provisional com- 
mittee does not constitute a partnership, 
there being no agreement to share in proni 
or loss. Beynel v. Lewis, xv. 517 

Biffht to Part of Profile does not ahne con^ 
stitute Partnership,'}-^. A. sold to B., by- 
deed, his interest m the profession and prac- 
tice of a surgeon and apothecary, carried on 
by him in Park-street, Camden-town, for 
900/., 500/. to be paid on the execution of 
the deed, and 400/. at the expiration of s 
year. A. covenanted not to exercise the 
profession within three miles of his then 
place of business; and also, that, during 
the space of one year from the date of the 
deed, he should continue to reside in Park- 
street aforesaid, and to carry on and attend 
to the said practice, as he had hitherto 
done ; and that he would, to the utmost of 
his power, introduce B. to his patients, and 
do every reasonable act for promoting the 
interest of the concern. And B. covenanted, 
in consideration thereof, to allow A., during 
the year, a moiety of the clear profits of 
the concern, to be paid at the expiration 
thereof : — Held, hy the Exchequer Cham- 
ber, that the parties were not hereby con- 
stituted partners in the trade during the 
first year, and therefore that A. might sue 
B. for monies received by him from their 
patients during that year. Bawlmson v, 
Clarke, xv. 202 

Evidence on Plea of Abatement.'] — 4. To 
an action for goods sold, the defendant 
pleaded, in abatement, that the debt became 
due from him jointly with one W. S. It 
appeared at the trial that the business of the 
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defendant's house was carried on, with the 
knowledee of the plaintifi^, under the name 
of ** Bush & Co./' and that the invoice of 
the goods in question was made out to 
Bush & Co. ; and also that the real part- 
nership was between the defendant and 
W. S. The judge directed the jury that 
the partnership was fully proved, but still 
thaty if the defendant gave the plaintifia 
reason to believe that he alone constituted 
the firm of Bush & Co., he would be solely 
liable: — Held^ that the direction was right, 
and that the defendant was not liable, un- 
less he alone constituted the firm, or so 
held himself out to the plaintifi^. HM, 
also, that with a view to prove the defend- 
ant's sole liability, the witness who proved 
the giving of the order could not be asked 
the question, << With whom did you deal?" 
but that the proper inquiry was as to the 
acts done. Bmfield v. Smithy xii. 405 

Inehoate Partnership^] — 5. By a deed 
dated 7th May, 1839, a company was form- 
ed called the West Mining Association, of 
which the defendants were directors. The 
plaintiff, by an agreement dated 10th July, 
1839, agreed to sell to this company 1000 
shares in the Pennance Mills Mining Com- 
pany, to be paid for by the sum of 1386/., 
and by the delivering to him of 200 scrip cer- 
tificates of shares in the West Mininff As- 
sociation. The money was to be paid on 
the 1st of August, 1841. Immediately up- 
on the execution of the agreement, 200 
scrip certificates were obtained by the plain- 
tifrs agent, and entered in the register-book 
of the West Mining Association, in the 
plaintiflTs name. Tne defendants after- 
wards gave the plaintifi^ the following pro- 
missory note, dated August 17, 1839: — ** We 
jointly promise to pay to J. F. (the plain- 
tiff) 1386/., on the 1st of August, 1841, for 
value received in Pennance shares, pursuant 
to annexed contract." This note was signed 
by all the defendants, in their individual 
names. The deed of settlement of the West 
Mining Company provided that holders of 
scrip certificates should not be considered 
as qualified proprietors ; and that a certain 
proportion of tne net profits of the year 
should be divided amongst the shareholders 
and scrip-certificate holders, in proportion 
to their several shares and mterests. The 
plaintiff had not paid any instalments nor 
signed the deed of settlement, but continued 
to be the holder of the scrip certificates :— 
Heldy in an action brought upon the note, 
that a plea that the defendants made the 
note as directors and on behalf of the min- 
ing co-partnership, and that the plaintiff 
was a partner witn the defendants, was not 
supported by proof of the above facts. Fox 
V. IVith^ z. 131 
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6. A., B., and C. verbally agreed that they 
should bring out and be jointly interested 
in a periodical publication. A. was to be 
the publisher, and to make and receive 
general payments ; B. to be the editor, and 
C. the printer ; and, after payment of all 
expenses, they were to share the profits of 
the work equally. C. was to furnish the 
paper, and charge it to the account at cost 
prices. No profits were ever made, nor any 
accounts settled. The plaintiff furnished 
paper to A., for the purpose of being used 
Dv him in printing tne periodical : — Held^ 
that B. and C. were not jointly liable with 
A. for the price of it. IFilsan v. White* 
heady x. 603 

How created.] — 7* The plaintiff and de- 
fendant, together with others, entered 
into and signed the following special con- 
tract : — *^ Being desirous that the commu- 
nication between London, Heme Bay, and 
Mar^te should be kept open during the 
ensuing winter, by means of a small steam- 
boat, we hereby authorise Mr. G. A. B. to 
charter the Brockelbank, or any other 
suitable vessel for that purpose, on the 
best possible terms, and to make the ne- 
cessary arrangements for her running on the 
station during the whole or such part of 
the winter as may be deemed expedient, on 
our joint account ; each of us taking a pro- 
portionate interest in thb enterprise, ac- 
cording to the amount subscribed, and the 
profit or loss to be divided amongst us in 
proportion to our subscription. In order 
to form a fund for defraying the necessary 
expenses, we have each of us paid 10/. per 
cent, on the amount of our subscriptions ; 
and we herebv bind ourselves, and agjree, to 
pay to Mr. G. A. B. such further instal- 
ments, each of us in proportion to his sub- 
scription, as it may be necessary to call for 
from time to time, should the earnings of 
the boat not be sufficient to pay the ex- 
penses ; it being, however, understood, that 
our liability is not to extend beyond the 
amount subscribed by us respectively :" — 
Jleldy tUat this agreement constituted a 
partnership between the parties who signed 
It; and that the plaintiff, who had paid 
such debts, arising from the undertaking, 
as the earnings of the boat were insufficient 
to satisfy, could not maintain an action for 
money paid against the defendant, who had 
not paid up his subscription ; but that the 
proper form of action was a special action 
of assumpsit, for the non-performance of the 
undertaking to pay the plaintiff the instal- 
ments from time to time. Brown v. Tap* 
scotty vi, 119 

[Partnership of plaintiff and defendant is ad- 
missible under general iisae : lb., per Pwke^ 
B., 122.] 
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8. In May, 1839, A., a creditor of the 
firm of B. & S., proposed to become a 
partner with them, the terms of the intend- 
ed partnership being, that A. should bring 
in lOOO/. in mone^ and 1000/. in goods, 
and should be entitled to one-third of the 
profits, and be a dormant partner ; the name 
of the firm was to be changed, to B., S. & 
Co., and the partnership was to date from 
the 1st Apol, 1839; but A. resenred to him- 
self the option of determining,''at any period 
within twelve months from that day, whe- 
ther he would become a partner. The 
name of the firm was altered accordingly, 
and a new banking account was opened in 
the name of B., S. & Co. ; ana A. ad- 
vanced the 2000/. to the firm, but within 
the twelvemonths he declared his determi- 
nation not to enter into the partnership: — 
Heldj that A. was not liable for goods sup- 
plied to the firm after May, 1839, for he 
never became a complete partner. Gabriel 
V. Bvill, ix. 297 

[See lapra, Guabantbb, I, 7.] 

FFAo^ is not."] — 9. By an agreement in 
writing, W. agreed with E. to advance him 
a sum of money, for the purpose of manu- 
facturing and perfecting certain inventions ; 
and it was agreed, that, if the inventions 
should become of public or private use, W. 
should be entitled to one- third of the profits 
of the inventions. The agreement contained 
anexpresspromisCjOn the part of £., to repay 
the sums of money advanced by W. : — ffeld^ 
in an action brought by W. to recover the 
money thus advanced, that this agreement 
did not constitute a partnership between 
the parties with respect to that sum. Elgie 
V. IVebgier^ v. 518 

IQiuere, as to the subsequent profits ?— Per 
Cur,, 519.] 

Canyeyanee by One.]— 10. Where a deed 
of assignment, purporting to be made by 
all three partners of a firm, and to convey 
all their personal estate and efiects whatso- 
ever in trust for the benefit of creditors, 
was executed bv one of them only : — Held, 
that it operatea to convey the share of the 
one who so executed. And where one of 
the partners executed such an assignment 
of the partnership property before, but the 
others did not execute it until after, a fiat 
in bankruptcy had issued i-^Held, in the 
absence of anything to shew that the deed 
'Was delivered as an esorow, that it amount- 
ed to an act of bankruptcy by the one 
who so executed it, and that his share of 
the partnership property passed to the a^ 
signees under the fiat. Bowher v. Bwr- 
dekin, xi. 128 

. JSfect ofDitiohaion upomAfmrmtieeship.'] 
—11. Where, to an action of covenant on 
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an indenture of appientioeship against the 
father, for breaches by the apprentice, the 
defendant, being under terms of pleading 
issuably, pleaded that the plaintiffs carriea 
on the business of exigineers as copartners, 
that the covenants were made with them 
as such copartners, and that before any 
breach of duty they dissolved partnership : 
— Hddy that the plea was an issuable one, 
and ought not to be set aside. Lioyd v. 
Blackburn^ ix. 363 

[See R$x v. St, MarHn*9, Exeter, 2 Ad. & 
EU. 655.] 

12. Assumpsit against two defendants, 
S. and M., for money had and received. 
Plea, by S., as to 26/., parcel &c., that on 
&c. the defendants were carrying on busi- 
ness in partnership, and employing many 
servants ; that while they were such part- 
ners, the plaintiff deposited with them, as 
such partners, the said sum of 25/., as a se- 
curity for his faithfully accounting for all 
monies received by him as their servant, 
to be repaid to him on quitting their em- 
ploy ; tnat they dissolved partnership, and 
it was thereupon agreed between them, that 
the defendant S. should take upon himself 
the payment of part of the debts, and retain 
in his employ certain of the servants ; and 
that the defendant M. should take upon 
himself the payment of other debts, and 
retain in his employ others of the servants ; 
and that, in pursuance of such agreement, 
M. took upon himself the payment of the 
25/. to the plaintiff, and retained the plain- 
tiff in his sole employ; that the plaintiff had 
notice of all the premises, and assented to 
such agreement and retainer by M., and, in 
consideration thereof, dischaiged S. from his 

Sromise as to the 25/. Replication, that 
[. did not retfun the plaintiff in his sole 
employ, nor did the plaintiff assent to such 
agreement and retainer, or dischaige the 
defendant &c., and issue thereon. After 
verdict for the defendant on this issue : — 
Heldy that the pluntiff was entitled to judg- 
ment non obstante veredicto, on the ground 
that no contract was shewn which made M. 
solely liable to the plaintiff. Tkomaa v. 
ShiUibeer, i. 124 

II. Powers and Liabujties ofPartnbbs. 

Can onfy accept by Partnership Style.'] — 1 • 
A partner has no implied authority by law 
to bind his copartners by his acceptance of 
a bill of exchange, except by an acceptance 
in the true style of the partnership. There- 
fore, where a firm consisted of J. B.and C. H., 
the partnership name being *' J. B." only, 
and C. H. accepted a bill in the name of 
*' J. B. & Co.," it was held that J. B. was 
not bound thereby. Kirk v. BlurUm^ 

ix.284 
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[Aooordtng to Fuik r, Rhkmvnd, 11 Ad. & 

£U. 339» the qneitioa is, whether the firm la 
labstandaUy described ; and ia Norton ▼• iS^y- 
fMO«r, 3 C. B. 792, Thomas Seymour and 
Sarah Ayres, carrying on business as " Seymour 
and Ayres,'' were held liable on a note, signed 
by Seymour, '* Thomas Seymour and Sarah 
Ayres."] 

p€trol Authority to indorse BilU,'] — 2. A 
retired partner may gire authority by parol, 
to a continuing partner, to indorse bills in 
the partnership name after a dissolution of 
partnership. And where the retired partner 
stated that he left the assets and securities 
of the firm in the hands of the continuing 
partner, for the purpose of winding up the 
concern, and that he nad no objection to his 
nsin^ the partnership name : — Held, that 
the jur^ were justified in finding that the 
continuing partner had authority to indorse 
promissory notes so left in his hands in 
the partnership name. Smith v. WinteTy 

iv. 464 



III. Actions bt and against. 

What eonttiiuteiy/or the Purpoees of 
iSWjft^.] — 1» A. and B. carried on busLnesB 
together as solicitors in partnership, and 
held themselves out as such, and the de- 
fendant employed them in that capacity. 
By the agreement under which A. and B. 
enterad into business together, B. was to 
receive annually, out oftkepmfiUy the sum 
of 900/., but he was not to be in any manner 
liable to the losses of the business, and was 
to have a lien on the profits for an^ losses 
he might sustain by reason of his liability 
as a partner: — Hddyihai A. and B. were 
properly joined as plaintiffs in an action 
for work and labour, as the money, when 
recovered, would be the joint property of 
both, until the accounts were ascertained 
and the division took place. Bond ▼. 
PiUardy iii. 367 



The Auigneea of Bankrupt Partner must 
be joined €uPlainHfi.'\'-2. A. entered into 
partnership with fi. and C, who had pre- 
viously carried on the same trade togetuer, 
and who shortly afterwards became bank- 
rupt ; and by an agreement, to which A. 
and the assignees of B. and C. were parties, 
it was asreed that A. should realise the 
assets ana liquidate the debts of the firm, 
and that the official assignee of the bank^ 
rupts should be empowered by A. to collect 
the outstanding debts, and pay the amount 
to S. & Co., bakers, to the account of A., 
beinff allowed the usual per centage:^" 
Heldy that A. could not alone sue the offi- 
cial assignee, in an action of money had 
and received, for monies collected by him 
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under this agreement, which remained in 
his hands, and of which he had rendered 
an account to A. Lewie v. Edwardsy 

vii. 300 

Dormant Partner ie liable on written Can- 
tract made by his Copartners.'] — 3. A., B., 
and C. being in partnership together as type- 
founders, (C; as a dormant partner), an 
agreement was entered into between A. and 
B. of the one part, and the plaintiff of the 
other part, by which, after reciting that 
the plaintiiF nad been in the employment 
of A. and B.; as foreman, in carrymg on the 
said trade of type-founders, the plaintiff 
covenanted and agreed with A. and B., and 
the survivor of them, to serve them and 
the survivor of them, in the said trade, for 
the term of seven years ; and they cove- 
nanted and agreed to employ him as their 
foreman for the term of seven years, if they 
or either of them should so long live, and 
to pay him three guineas per wc«k ; and it 
was mutually agreed, that, if either partpr 
should not perform the covenants on their 
respective parts, the party so failing or 
maKing default should pay to the other 
600/. by way of specific aamages. At the 
time the agreement was entered into, it was 
unknown to the plaintiff that C. was a 
partner in the business: — Held, that an 
action was maintidnable by the plaintiff 
against A., B., and C. for a breach of this 
agreement, although C. was not a party 
named in it, or signing it. Beckham v. 
Draicy ix. 79 

Affirmed in error, xi. 316 

[Overruling Beckham v. Knight, 4 Bing. 
N. C. 243, which in the court of error had been 
upheld, on the ground that the contract was mis- 
described : 1 M. & 6. 738.] 

Riffht to sue upon Account stated.'] — 4. 
Where A. and B. had been partners in cer- 
tain transactions for the purchase and sale 
of wool, having also had other dealings to- 
gether ; and they settled a general account, 
in which was an item to B.'s debit, " to 
loss on wool," and which shewed a balance 
of 16/. against him ; and B. signed the ac- 
count, and admitted the balance due: — 
Heldy that A. might afterwards maintain 
an action to recover the amount of the 
item for the loss on the wool. Heldy also, 
that it was no answer to such action, that, 
after the account was settled, the plaintiff 
had assented to a proposal of the defend- 
ant, that he should take out the balance in 
butcher's meat. Wray v. Milestone, v. 21 

Change of Firm.]— 6. H.,an officer serv- 
ing in the king's forces in India, in 1816, 
deposited money with A., B., C, and D., 
bankers in Calcutta, trading under the firm 
of A. & Co. In 1818, A. came to England, 



PASTURAGE. 



PASTURAGE. 



having executed a deed, whereby he was to 
cease to be a partner in the firm in 1822, 
and £. was to be admitted a partner in hb 
room. In 1822, A. accordingly retired from, 
and £. came into tiie partnership, and the 
dissolution was announced in the Calcutta 
Grazette. It appeared to be the practice of 
the firm to give notice of changes of part- 
nership to their customers by circular let- 
ters. There was, however, no proof that 
any letter reached H., announcing A.'s re- 
tirement. In 1822, A. became a candidate 
for a seat in the direction of the East India 
Company, and repeatedly published an 
address to the proprietors of East India 
stock, in several newspapers, stating that his 
connexion with mercantile concerns in 
India had ceased. Two of these news- 
papers were taken in at the reading-room of 
a town where H., who had returned to 
England, was then rendent. The accounts 
current of A. & Co. were transmitted yearly 
to H., from 1817 to 1832, and the rates of 
interest allowed on them varied several 
times after the year 1822. In 1831, H. 
executed a power of attorney to the then 
members of the firm of A. & Co., to collect 
the effects of a testator in India. In 1832, 
A. & Co. failed. In 1833, H. executed an- 
other power of attorney to C. (who also had 
then retired from the firm) to prove debts 
against the estate of the bankrupts, (naming 
them, and describing them as carrying on 
business under the firm of A. & Co.), and 
to receive dividends : — Held^ that these 
facts constituted sufficient evidence to go 
to the jury, to shew that H. knew that A. 
had retired from the firm, and E. had come 
in his place; and that he had agreed to 
discharge A. from liability, and take the 
new firm as his debtors. Hart r. Alex^ 
ander, iu 484 
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See Prbscriftion Act. 

Proof of RiglU,\--\, A plea, that, before 
and at &c., the defendant and all his ances- 
tors, whose heir he is, from time whereof 
the memory of man is not to the contrary, 
have had and been used and accustomed to 
have, and of rij^ht ou^ht to have had, and 
the defendant still of nght ought to have, for 
himself and themselves, the sole and several 
herbage and pasturage of and in divers, to 
wit, 217 acres, &c., of a certain open field 
called &c., was held to be disproved, by 
shewing a grant to the defendant's ancestor 
eighty-one years before, for a valuable con- 
sideration ; and such a plea is not aided by 
the Stat. 2 & 3 Will. 4, c. 71> s. 1. Welcome 
Y. UpUm^ T. 398 



IfUerrtiptiontto Right — Evidence — Grani.'] 
— 2. To an action of trespass for taking the 
plaintiff's cattle in an open field, called P. 
and G. field, and impoundingthem, the de- 
fendant pleaded, first, that T. B. and his 
ancestors had been immemorially used and 
accustomed to have, for themselves and 
their heirs and assigns, the sole and several 
pasturage in 217 acres of land of P. & G. 
field, in gross, for all his and their cattle, 
from the 4th of September to the 5th of 
April ; that T. B.^ in 1755, by indenture, 
chanted the said pasturage to S. B., his 
neirs and assigns for ever ; that J. B. (who 
claimed by descent from S. B.), in 1836, 
demised the said pasturage to the defendant, 
who seized the plaintiff's cattle because 
they were depasturing on the said 217 acres. 
The second plea alle^ a right of sole pas- 
turage, in gross, for thirty years before the 
commencement of the suit, (under the stat. 
2 & 3 Will. 4, c. 71, s. 2), in J. B. and hU 
ancestors, and a demise from him to the 
defendant ; concluding as in the first plea. 
The replication traversed the rieht of T. B., 
as alleged in the first plea, and the enjoy- 
ment of J. B., as of right, without inter- 
ruption, for thirty jrears, as alleged in the 
second. It appeared in evidence, that, with- 
in the last twenty ^ears, encroachments had 
been made by buildings and inclosures on 
the 217 acres, and that above thirty acres 
had thus been appropriated, but no en- 
croachments had been made on the part of 
the 217 acres on which the alleged trespass 
was committed : — Heldy that these inter- 
ruptions, being so recent, did not disprove 
the right of T. B. to the pasturage in 1755, 
as alleged in the first plea ; and that, not 
having been made on tnat part of the land 
where the plaintiff's cattle were depastur- 
ing, they were not conclusive evidence of 
an interruption of the enjoyment of that 
part by J. B., as alleged in tne second plea. 
^eUy also, first, that the recitals in a deed- 
poll of the date of 1800, made by an ances- 
tor of the present owner of the pastura^, 
and relating to the pasturage, were admis- 
sible in evidence to prove the marriages, 
deaths, &c., of the ancestors of the owner; 
secondly, that leases and agreements made 
by the ancestors of the present owner, de- 
mising the pasturage in question, were evi-^ 
dence to prove the seisin and user of T. P., 
the mntor, as shewing the enjoyment bv 
parties who claimed under him. Hekt^ 
also, that the right of pasturage alleged in 
the pleas was capable of being granted away, 
and did not necessarily descend to the heir 
of the grantor. Quires whether such a 
right to pasturage, in gross, be within the 
5tn section of the Prescriptive Act, 2 
& 3 WiU. 4, c. 71 ? JFeleome v. Upion^ 

vi.536 
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I. Generally. 

^ Power and Effect of Beneioal.'] — 1. Ori- 
ginal letters patent, K>r a term of foarteen 
years, were oated on the 26th of February, 
1825, and renewed letters patent were dated 
26th February, 1839 i^-Heldy that the day 
of the date must be reckoned inclusiyely, 
and that the former term expired on the 
26th of February, 1839, and consequently 
the renewed letters patent were granted 
after the original letters patent had expired. 
Renewed letters patent, granted under 
5 & 6 Will. 4, c. 83, s. 4, are not void if 
dated after the expiration of the term for 
which the original letters patent were 
granted, but may be granted by the Crown 
after the expiration of that term, provided 
the oreliminary steps, which the 4tn section 
of the act requires to be taken by the pa- 
tentee, were complied with before that term 
had ended. But compliance with that 
condition, it being introduced in the 4th 
section in the form of a proviso, need not 
be averred by the plaintiff in his declara- 
tion ; but non-compliance with it shouldjbe 
pleaded by the defendant. Parties, how- 
ever, who use the invention in the interval 
are not responsible. Renewed letters pa- 
tent were granted to the plaintiff *' upon 
his securing to C. W. (tne original in- 
ventor) an annuity of 600/. so long as the 
letters patent should last:" — Held,ih&tihe 
meaning of this condition was, that a se- 
curity should be given to C. W. for the 
annuity, but that whether it was given be- 
fore or after the letters patent was imma- 
terial; and that an averment, that the 
annuity was, at the date of the new letters 
patent, seeuredy was supported by proof of 
a deed to secure the annuity, executed be- 
fore the new letters patent were granted. 
The power of renewal is not confined to 
graiUeeSy but extends to aseignees of letters 
patent ; and such renewed letters patent, 
granted to the <uriffnee^ are good oy the 
Stat. 6 & 6 Will. 4, c. 83, independently of 
the 7 & 8 Vict. c. 69. RuseeU v. Ledsam^ 

xiv. 674 
Affirmed in error, xvi. 633 

[The specification of the patent in question 
wiU be found in Buuell v. Cowley, 1 C. M. & 
R. 868-871.] 
329 
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Efeet of Amendment by 2>wc/!atiMr.]— 2. 
Where a patent is originally void, but 
amended under 6 & 6 Will. 4, c. 83, by 
filing a disclaimer of part of the invention, 
that act has not a retrospective operation, 
so as to make a party liable for an in- 
fringement of the patent, prior to the time 
of entering such disclaimer. Perry v. Skin- 
ner^ ii. 471 

Dmsihili^ of ClaimJ]^ — 3. If a patent 
be taken out for several inventions, which 
are claimed as improvements, and the jury 
find that one of them is not an improve- 
ment, the patent is altogether void. Mor- 
gan V. Seawardy ii. 644 

Construction of SpeciJIeation is for the 
Court — Effect of untrue Statement in Spe- 
cification^ — 4. The construction of the 
specification of a patent belongs to the 
Court, and not to the jury. If a specifica- 
tion contain an untrue statement in a ma- 
terial circumstance, of such a nature, that 
if literally acted upon by a competent 
workman it would mislead him, and cause 
the experiment to fail, the specification is 
therefore bad, and the patent invalidated, 
although the jury, on the trial of an action 
for the infringement of the patent, find 
that a competent workman acquainted with 
the subject would not be misled by the 
error, but would correct it in practice. In 
the^ specification of a patent, the title of 
which was "An invention for the improved 
application of air to produce heat in fires, 
foi^es, and furnaces, where bellows or 
other blowing apparatus are required," the 
mode of operation was described as fol- 
lows : — '< A blast or current of air must be 
produced by bellows or other blowing ap- 
paratus, and is to be passed from the b^- 
lows &c. into an air-vessel or receptacle, 
made sufficiently strong to endure Uie blast, 
and from that vessel or receptacle, by means 
of a tube, pipe, or aperture, into the fire, 
&c. The vessel or receptacle must be air- 
tight, or nearly so, except the apertures for 
the admission and emission of air, and at 
the commencement and during the con- 
tinuance of the blast must be kept artifi- 
cially heated to a considerable tempera- 
ture." After giving directions as to the 
materials and dimensions of the vessel, the 
specification proceeded to state, "The form 
or shape of the vessel or receptacle is im- 
matertal to the effect, and may be adapted 
to the local circumstances or situation.^' 
In other parts of the specification, the same 
language was used with reference to the 
uUim<tte beneficial effect upon the furnace, 
6ec. : — Held, that such was the reasonable 
construction of the above clause also, and 
not that the form or shape of the vessel 
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was immaterial to the effect of heatins the 
air within it. Beld^ also, that the title of 
the patent was not inconsistent with the 
specification, hut that the invention of ap- 
plying to fixesy &C.9 air heated in the man- 
ner therein stated, might be described as an 
*^ imj^rored application of air." Heldy also, 
that in this specification the plaintiff did 
not claim a patent for a mere principle, but 
for a mode of applying a well-known prin- 
ciple, viz. the heating of air by means of 
a mechanical apparatus to fires and furnaces. 
NeUson v. Harford, viii. 806 

Pvblicatum,'] — 6. Where it appeared, 
that, a few months before the date of a 
patent for an improvement in paddle- 
wheels, two pairs or the wheels were made 
for the plaintiff (to whom the patent was 
afterwards assigned) by an engineer and 
his workmen at his own manufactory, 
under the directions of the patentee, and 
under an injunction of secrecy, the engi- 
neer being paid for them by the plaintiff; 
that when finished they were taken to 
pieces, packed up, and shipped for a foreign 

Sort, where, ' according to the plaintiff's 
irections, they were put together and 
used (after the date of the patent) in steam- 
boats belonffing to a company, of which 
the plaintiff was the manaoer and a princi- 
pal shareholder : — H^ld, that this was not 
such a publication of the invention as to 
avoid tae patent. Morgan v. Seaward^ 

U.544 

Meanina of Pvhlie (7m.]--^. The pub- 
lic use and exercise of an invention, wnich 
prevents it from being considered a novelty, 
18 a use in public, so as to come to the 
knowledge of others than the inventor, as 
contradistinguished from the use of it by 
himself in private, and does not mean a 
use by the public generally. Therefore, 
where an improved look, for which the 
plaintiff had a patent, had previouslv been 
used b^ an individual on a gate adjoining 
a public road, for several years, and severed 
doaens of a similar lock had been made at 
Birmingham from a pattern received from 
Amerioa, and sent abroad ; it was held that 
this constituted such a public use and ex- 
ercise of the invention as to avoid tibe pa- 
tent. Carpetiier v. ^SnOA, ix. 300 

[Xfwtt r.Mmriim^, 10 B. & C. 22; Jomm v. 
Pesree, Godson on Pitents, 66, oommentod 
apon, 303, 304.] 

Itrfnm^emmis if Ckmmeal Bpriwaimft.'] 
^7* In the specification of a patent for 
improvements in the manufacture <tf iron 
and steel, the plaintiff dedaied the nature 
of his invention to be ^ the use of cortex 
^ w w i jw ifl i e , in any process whereby iron 

sao 



is converted into cast steel :" and described 
his process thus : — '* I propose to make an 
improved quality of cast steel, by intro- 
ducing into a crucible, bars of common 
blistered steel, broken as usual into frag- 
ments, or mixtures of cast and malleaUe 
iron, or malleable iron and carbonaceous 
matter, alon^ with from one to three per 
cent, of their weight of carburet of man- 
ganese, and exposing the crucible to the 
proper heat for melting the materials,'' &c. ; 
'^ but I do not claim the use of any such 
mixture as any part of my invention, but 
only the use of carburet of manganese in 
any process for the conversion of iron into 
cast steel." Carburet of manganese is a 
known metallic substance, compounded of 
black oxide of manganese and carbon. 
The defendant, after the date of the patent^ 
in manufiicturing steel, put blistered steel 
into a crucible, together with certain pro- 
portions of black oxide of manganese and 
carbon. Scientific witnesses stated, and 
the jury found, that these substances would 
become fused at a certain heat, and would 
combine and form the carburet of manga- 
nese, before the blistered steel, which would 
require a much greater heat to fuse it, 
could be operatea upon by them ; but it 
did not appear that this was known to the 
defendant : — Held, that this was not an in- 
firingement of the patent ; but if a party 
merelv substitutes, for any part of a pa- 
tented invention, some weu-tnown omtiva^ 
lent, whether chemical or mechanical, that, 
being a merely colourable variation, will 
amount to an infringement of the patent. 
Hecah V. Unwin, xiu. 583 

Exduiiwe License mojf he granted to more 
than Twelve Person$.']--S, The grant of an 
exclusive license to use a patent does not 
invalidate the patent itseli, although the 
patent may be vested in twelve persons ; 
and it is wholly immaterial to its validity 
in what number of persons such a license 
is vested, whether exclusive or not. Such 
a license would not be invalid, if the dia^ 
tricts or district covered by the license in- 
cluded the whole extent of the patent, 
Protheroe v. Mojf, v. 675 

[It may be anigned to tnntees lor the besdit 
of creditors of the patentee, exceeding twelve in 
number : W Alpine v. MarngmeU^ 3 C. B. 496.] 

lAeenee to mee Artide need not be under 
SeaL'\ — 9. Assumpsit for the price of a 
Uoense granted by the plaintiff to the de- 
fondant^ to use an invention for a patent 
furnace. The plaintiff, having obtained the 
patent, gianted the defendants a Ueense, 
which was in writing, but not under seal, 
to use the patent ; and the defendants, hav- 
ing received the license, kept ii, and used 
the invention; but when called upon to 
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pay the price agreed upon, objected to pay 
for it, on the ground that it was void, as 
not being under seal. By the terms of the 
letters patent, all persons were commanded 
iQot to ^^ make, mm, or put in practice the 
eaid inrention, oranv part of the same, nor 
in anywise counterfeit, imitate, or resem- 
ble the same, nor make or cause to be 
made any addition thereunto, or subtrac- 
tion from the same, whereby to pretend 
himself or themselves to be the inyentor or 
inventors, deviser or devisers thereof, with- 
out the license, consent, or ag;reement of 
the said J.C.,(Uie patentee), his executors, 
&c., in writing, under his or their hands 
and seals, first had and obtained," upon 
pain of a contempt of the loval command, 
and of being answerable to the plaintiff in 
damages : — Held^ first, that the defendants, 
having obtained the license they had bar- 
ffaineof for, and kept it, were bound to pay 
for it ; and, secondly, that the license was 
not void as not being under seaL ' Chanter 
V. Dewhurst^ xli. 826 

10. SembUf a license, under seal, to use 
a patented article, does not require a stamp. 
chanter v. Johnson^ xiv. 408 



II. Action and PLSADiNas. 

Nan ConeestU.li — ^* ^ '^ action for the 
infringement of a natent, the plea of non 
concessit is a good plea. And it is no ground 
for disallowing pleas of non concessit, and a 
trayerse of the assignment to the plaintiff 
of the patent, that in a proceeding before 
the Vice-Chancellor of England, who had 
directed the action to be brought, the de- 
fendant had disputed the infringement only, 
and that it was understood between the pax- 
ties that no other question should be raised. 
BiMnett V. Smithy ziii. 552 

Several Pleae.^ — 2, In an action for the 
infringement of^a patent, to which a dis- 
claimer as to part lias been entered, under 
5 & 6 Will. 4, c. 83, the defendant will not 
be allowed to plead that the whole inven- 
tion was not new, and also that the undis- 
claimed part was not new. Clark v. Keti' 
rick, xii. 219 

Notice ofObfeelians,'] — 3. If the notice of 
objections, delivered by a defendant with 
his pleas, in an action tor the infringement 
of a patent, pursuant to the stat. 5 & 6 
Wi}l. 4, c. 83, s. 5, be not sufiiciently speci- 
fic, the plaintiff's course is to apply to a 
1'udge at chambers for an order for the de- 
ivery of a more specific notice ; but, if he 
omit to do so, he cannot object to the gene- 
rality of the notice at the trial r the only 
question then is, whether the notice is suf- 
pciently huge to include the objectioos re- 
331 



lied on by the defendant. Neilson ▼. Har-* 
fMly viii. 806 

Particulars o/Oi^'on.]— 4. To a de- 
claration for the inningement of a patent, 
the defendant pleaded, that the nature of 
the invention, and the manner in which it 
was performed, were not particularly de- 
scribed in the specification ; and also, that 
the inyention was not new ; and the objec- 
tions deliyered with the pleas, under 5 & 6 
Will. 4, c. 83, s. 5, stated, first, that the 
specification did not sufficientl v describe the 
nature of the invention and the manner in , 
which it was to be performed ; and, second- 
ly, that the invention was not new, and had 
been wholly, or in part, used and made 
public before the obtaining of the letters 
patent : — Held^ that the first of these objec- 
tions was sufficient, but that the second 
was bad, and ought to have pointed out 
what portions of the alleeed invention were 
previousJy in use. ffeaM v. Unwind x. 684 

5. To an action for the infringement of a 
patent, the defendant pleaded, first, that 
the patentee was not the true and first in- 
ventor; secondly, that the invention was 
not, when the letters patent were granted, 
a new invention ; thirdly, that the report 
of the judicial committee of the Privy 
Council, and the letters patent thereupon, 
were procured by fraud, covin, and misre- 
presentation : — Heldy first, that the notice 
of objections delivered under 5 & 6 Will. 4, 
c. 83, s. 5, need not state who the first in- 
ventor was, or under what circumstances 
the invention had been previously used. 
Secondly, that if the defendant objects that 
the patent is not new, he should specify 
whether he objects to the patent generally 
on that ground, or to part only, and if so, to 
what p^. Thirdly, that the notice ought 
to state the species of fraud, covin, and mis- 
representation by which the patent was pro- 
cured on which he intends to rely. Bus- 
sell V. Ledsamy xi. 647 

[Aee,^ upon the first point, Bulnois v. Mae- 
kenzte, 4 Bing. N. C. 127 ; Heath v. Unwin, 
sapra, x. 684 ; Rex v. Walker^ contra; Jonee v. 
Berger, Webster, P. C. 544.] 

SuMdency of O^0crf(m.]--6. In an action 
for the infringement of a patent, the de- 
fendant delivered a notice oi objections, one 
of which stated that the patentee did not, 
by the specification in the declaration men- 
tioned, sufficiently describe the nature of 
the supposed invention ; and the other 
stated that he had not caused any specifi- 
cation sufficiently describing the nature of 
the supposed invention to be duly inrolled 
in Chancery: — Heldy that the last objection 
was not sufficiently precise ; and the Court 
ordered on amendment, which was made, by 
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insertinff the word " other " before *^ speci* 
fication."' Leaf v. Topham^ xiv. 146 

CertiJkaUunderSt(UuUJ]—7. The certi- 
ficate given by a judge, under the Patent 
Act, 5 & 6 Will. 4, c. 83, s. 5, should be as 
to the determination of each objection of 
which notice has been given, and not as to 
the issues. Where a defendant, in an action 
for the infringement of a patent, succeeds 
on a plea which goes to the whole action, 
he will be entitled to the general costs of 
the cause, deducting the costs of the objec- 
tions on which the plaintiff has succeeded, 
and of the issues found for him. Lash v. 
Hague, v. 387 

Costi."] — 8. An action for infringement of 
patent is within 3 & 4 Vict. c. 24. Oillett 
Y« Green, vii. 347 
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May he admiUed pending the SuU."] — 1. 
A plaintiff may be aomitted to sue in form& 
pauperis after the commencement of the 
suit. Doe d. EUis v. Owen, x. 614 

ILwewell ▼. Curtiif v. 158 ; Foee v. Racine, 
iv. 610» OTermled. Ace, Brunt v. Wardle, 3 
M. & G. 534, where the 23 Hen. 8. c. 15, is 
fully discoased. See also Catey ▼. Tomlm, vii. 
189. In Hall v. Ive, 2 Dowl. St L. 610, a rale 
absolate to admit pendente lite was made in the 
first instance.] 

Bui liable for Antecedent Cfosts."] — 2. A 
person admitted to sue in formH ^uperis, 
after the commencement of the suit, is lia- 
ble, on nonsuit, or verdict for the defendant, 
to the costs antecedent to the date of the 
order. Doe d. Ellis v. Owen, x. 514 

Exempt from Interlocutory Costs.'] — 3. A 
plaintiff suing in form& pauperis is exempt- 
ed from the payment of interlocutory equal- 
ly as of final costs. Pratt v. Delarue^ 

X. 609 

^ Setting-off Costs,"] — 4. Where, in an ac- 
tion by the plaintiff in form& pauperis 
against several defendants, a verdict is 
found for some of them, they are not en- 
titled, underthe ruleofHilaryTerm,2 Will. 
4, s. 74, to have their costs deducted from 
the plaintiff's costs, because they would not 
be entitled in such a case to receive costs 
from the plaintiff. Chugenhdm v. Lane, 

i. 136 

Costs not to he Set-off.] — 6. Where a plain- 
tiff, suing in form& pauperis, succeeds upon 
one of several issues, the defendant is not 
entitled to any set-off in respect of the costs 
332 



of other issues found for him. Foss v. Rat* 
cine, iv. 610 

Iwterloeutory Costs,] — 6. Interlocutory 
costs payable by defendants to a plaintilF 
suing in form& pauperis cannot be set off 
against or deducted from final costs taxed 
to the defendants, on obtaining judgment of 
nonsuit in the action. Grant v. Maekemie, 

xvi. 881 

Costs paid out of Money in Court.] — 7» 
After a plea of payment of money into 
court, in an action of assumpsit, the plain- 
tiff obtained an order to sue in form& pau- 
peris. A judge thereupon made an order 
that the money should remiun in court to 
abide the event of the cause, unless the 
plaintiff would take it out in full satisfi&c- 
tion. The defendants having obtained the 
verdict, the Court ordered that the money 
should be paid out to them, in satisfaction 
of their costs, antecedent to the order to sue 
in form& pauperis. The action of assump- 
sit is within the operation of the stat. 23 
Hen. 8, c. 16, s. 2. Cas^ v. Tomlin, 

vii. 189 

8. Where a plaintiff sues in formH pau- 
peris, and recovers only a farthing damages^ 
he is entitled to have his costs taxed in the 
usual way, and is not merely entitled to 

Gougenheim v. Lane^ 



costs out of pocket. 



i. 186 



Oficers^ Fees,] — 9. Where a pauper re- 
covers less than 51., the officers do not take 
their fees. Gougenheim v. Lane, i. 139 



PAVING ACT. 

iiS<^ Condition, 7. — Noticb of Action, 9. — 

Rate, 1. 

Power of Survey.] — 1. A surveyor, ap- 
pointed under the Metropolitan Paving Act, 
67 Geo. 3, c. 29, has no right, under the 
76th section of the act, to remove a ladder 
placed against a house for the purpose of 
whitewasning it, for that section applies 
only to the erection of boards or scaffold- 
ings, or to the placing of posts, bars, rails, 
or boards, by which an inclosure is made. 
A license granted by the surveyor under 
that section, to erect a board or scaffolding, 
&G., on the footway of No. 14, Porter-street, 
was held not to authorise the licensee to 
erect one in another street or court, al- 
though it formed one of the sides of the 
house in Porter-street. Dawy v. Wame, 

xiv. 199 

Might of Surv^or, under 67 Geo. 3, c. 29, 



PAVING ACT. 

to i?ifUtM.] — 2. Under the Metropolitan 
Paying Act, 57 Greo* 8, c. 29, bb. 69, 60, the 
BcaTenger of a particnlar district is entitled 
only to such dost, ashes, &c., as are, in the 
contemplation of the owner, rubhish or re- 
fuse, and as he denres to dispose of in that 
character. Therefore, where brewers, oc- 
cupying premises in parish A., burnt coals 
there in the process of brewing, and when 
they were partially consumed, by having 
passed once through the fires, removed them, 
intermixed with the dust and ashes arising 
from the same fires, to other premises oc- 
cupied by them in parish B., where they 
used them for heatine water to cleanse their 
casks : — Held^ that tiie scavenger of paridi 
A. was not entitled to claim any of the 
articles so removed. JHU^ v. Oombe^ 

ii. 677 

3. Debt on bond by the treasurer ap- 
pointed by commissioners acting under a 
local lightmg and paving act, against a col- 
lector of rates ana his sureties. The de- 
fendants craved oyer of the bond and con- 
dition, which recited, inter alia, that H. J., 
one of the defendants, had been appointed 
collector of the rates due and payable under 
and by virtue of the act, and had been 
called upon to give security for the due 
performance of the office, and the condition 
was, inter alia, for the collection of all such 
rates as H. J. should be directed to demand 
and obtain by virtue of his said office, and 
for delivering a true account of, and paying 
to the treasurer of the commissioners, all 
monies by him received, ** by virtue and 
for the purposes of the said act." The de- 
fendants then pleaded, so fiv as related to 
that part of the condition, that, **' during 
the continuance of the said appointment! 
no rate was made or in any way existed 
which he, the said H. J., could legally or 
according to law collect or get in, or could 
le^paUv or according to law demand or ob- 
tau, oy virtue of his said office ; and that he 
did not, at any time during the continuance 
of his said appointment, legally receive any 
money by virtue or for the purposes of the 
said act or relative to the collectorship of 
the said rates :" — ffeldj first, that the plea 
would have been bad on special demurrer, 
if the olnection had been sufficiently point- 
ed out, tor attempting to raise an issue of 
law, and for not sne^ng positively, either 
that no rate was made, or in what the 
alleged illegality consbted. Secondly, that 
the first part of the plea, which stated ** that 
no rate was made, or in any way existed, 
which he, the said H. J. could legally or 
according to law collect or get in," &c., not 
being specially demurred to, was a substan- 
tial detence to the action, as shewing a suf- 
ficient excuse for non-performance of the 
condition, and that the rest of the plea 
333 



PAWNBROKER. 

might be rejected as surplusage. JVM v* 
JameSf yii. 279 



PAWNBROKER. 

See Tbovbb, 1, 3. 

fVhere Title is <2o»^/«/.]— 1. On the 
24th of July, goods were pledged with the 
defendant, a pawnbroker, in the name of 
Mary Wame, and the duplicate was made 
out accordin^W,— she was, in fact, the wife 
of the plaintifi; Vaughan, but it did not ap- 
pear that this fact was then known to the 
defendant ; a few days afterwards, the same 
person applied to the defendant for a copy of 
theduplicate,andaforin of declaration of the 
loss of it, pursuant to thestat. 39 & 40 Geo. 3, 
c. 99, s. 16, and 6 & 6 Will. 4, c. 62, s. 12. 
On the 6th of August, the plaintiff produc- 
ed the duplicate to the defendant, and de- 
manded the goods, tendering the money ad- 
vanced on them, and interest : but the de- 
fendant refused to deliver tnem, on the 
ground of the declaration having been ob- 
tained. The plaintiff applied to a magis- 
trate to Compel him, and the defendant ^en 
(on the 9th of August) learnt that the party 
who pledged the goods was the plaintiff'is 
wife i-^ffeldy that upon these fiicts the 
jud^e at the trial was wrong in directing 
the jury that the detention of the goods was, 
in point of law, a conversion ; and that he 
ought to have left it to them to say, whe- 
ther the defendant had abonHfide doubt as 
to the title of the ^oods ; and, if so, whe- 
ther a reasonable time for that doubt to be 
cleared up, by the party going before a ma- 
gistrate and verifying the declaration, pur- 
suant to the 39 & 40 Geo. 3, c. 99, s. 16, 
had elapsed on the 6th of August, and if it 
had, that the refusal then to ddiver them 
to the plaintiff amounted to a conversion. 
Vauffhanr. Watty vi. 492 

Pawnor mayltransfer Property^ — 2. 
The pawnor of a chattel still retains his pro- 
perty in it, (though qualified by the rights 
existing in the pawnee), whicn he has a 
right to sell, and oy the sale to transfer that 
property to the buyer ; and if the pawnee, 
on the buyer's tendering him the amount 
due, refuses to deliver it up, the buyer may 
maintain trover to recover it. Franklin v. 
Neate^ xiii. 481 

Dealing as Pawnbroker.'] — 3. Trover for 
certain gold and silver watches. Plea, that 
the defendant was a pawnbroker, and that 
they were deposited with him as pledges and 
security for a sum of money advanced, and 
which had not been repaid. Replication, 
that, before they were so pledged, it was 
coiTuptly agreed that the defencEmt should 
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lend and advance to the plaintifFa sam ex* 
ceeding 10/., to wit, 77/. lis, 1d.y and that 
defendant should forbear, and give dav of 
^payment thereof to the plaintiff until the 
expiration of one year next after eueh loan 
and advancement; and that plaintiff, for snch 
loan, &c., should give more than lawful 
interest, &c. ; and that for securing the re- 
payment of the sum, with interest, the 
plaintiff should pledge the watches with de- 
fendant; that in pursuance thereof the 
watches were deposited and the money ad- 
vanced, and the interest agreed to he paid 
exceeded the rate allowed by law, whereby 
the agreement was wholly void. Issue 
thereon. At the trial it was proved that . 
the watches were deposited, but that no 

rement was made as to the time they 
lid remain in pledge. The judge, upon 
application, amended the record, by insert- 
ing, after the words "until the expiration 
of one year after such loan," the woras ** ro- , 
deemabie in the meantime:^ The plaintiff | 
having recovered a verdict : — lield^ on 
motion to enter a nonsuit, that this was a 
contract within the Pawnbrokers Act, and 
that it was to be assumed from the circum- 
stances that the plaintiff had dealt with the 
defendant in the character of, and upon the 
usual terms of dealing with, a pawnbroker. 
Nietisson v. JhOter^ ' iii. 130 



PAYMENT. 

See Appropriation. — Bavkrupt, III, 28. 
— Chbqub, 2. — Dkbt, III, d. — Iksur- 
ANCB, I, 6 ; II, 16. — Limitations (Sta- 
TUTB op), II, 2, 11 . — Paupbr, 7.— Plead- 
IKO, III, 1. 

By Chode,'] — 1. A delivery of goods as 
money may amount to pa3rment. Cannan 
V. ffW, ii. 407 

By stating Accounts.'] — 2. If parties state 
an account, and it is allowed and settled 
between them, it amounts to payment, and 
not to a set-off— Per ^/(/er«oii, B. Sinclair 
V. Baggal^^ iv. 314 

[See Waller v. Andrews, iii. 312 ; topra, In- 
SUAANCB, II, 16.] 

Cf Bin of Exchange.l^ti. The plea of 
payment of a bill of exchange before it be- 
came due by acceptor, and its re-issue, is 
only supported by proof of actual payment 
in cash. Morley v. Culverwell, vii. 174 

Purchase of Debt not equivalent to Pay* 
iMii^]— 4. On the insolvency of a banking 
company, W., one of the principal share- 
holders, gave bills and other securities to 
another bank, to cover advances to be made 
by that bank for the payment of the public 
creditors of the insolvent company, out of 
334 



which advances the debts of such creditors 
were paid, and at the same time the debts 
were assigned by the creditors to R., as a 
trustee for W., by a deed which recited the 
above facts, and that R. had agreed to pay 
the amount of the bills, &c., on having an 
assignment to him of the debts. In an ac- 
tion brought by one of the original credi- 
tors, for W.'s benefit, against certain of the 
shareholders of the insolvent company^ to 
recover the amount of his debt — MM^ 
that the above fiusts did not support a plea 
of payment of the debt by the aefendants. 
iPImyre v. Milkr, xiii. 725 

Reduction of Damapes,']'^5, Where It ap- 
peared that a sum ofmoney had been paid 
to the. plaintiff after action brought, and 
there was no plea of payment, the Court, 
on motion, the payment not being denied, 
allowed the damages to be reduced by that 
sum. QuanrCy whether payment either be- 
fore or after action brought is admissible in 
evidence in reduction of damages? Rich" 
ardson v. Robertson^ i. 463 

[It cannot now be given in evidence, (R. 6., 
T. T., 1 Vict.; see iv. 4), even to shew that 
interest ought not to be given as damages, be- 
cause no principal sam bearing interest was due : 
Adame v. Polk, 3 Q. B. 2.] 

Must be Pleaded,']'^. In debt, the de- 
fendant cannot give in evidence, even in 
mitigation of damages, under a plea of 
nnnquam indebitatus or set-off. money pay- 
ments made by him to the plaintiff. 
Cocper V. Morecrafty iii. 600 

7. In an action of debt, where there is no 
plea of payment, the defendant cannot give 
evidence of payment in reduction of dam- 
ages. BeJhin v. BuU^ ii. 422 

PUa m />06f.] — 8. In debt, a plea of pay- 
ment of a sum of money, in satis&ction of 
all the causes of action in the declaration 
mentioned, is an answer as well to the dam- 
ages as to the debt. IHston y. Barringtony 

xn. 61 
[Supra, Dbbt, III, 3.] 

Btul PleaJ^ — 0. To a count for monev 
had and received, the defendant pleaded, 
that, after the making of the promise, to 
wit, on &c., the plaintiff requested him to 
send the said sum of money to him by post, 
and that he did so : — Held, bad on special 
demurrer, for want of an averment, either 
that there was no prior request to pay, or 
that the defendant was always ready to pay. 
Kington v. Kington^ xi. 233 

Effect of Pfca.]— 10. In debt for work 
and labour, &c., the aggregate of the sums 
stated in the declazation being 30/., the de»- 
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fendant pleaded payment of diven sums of 
moneyy amounting in the whole to the 
amount of all the debts and monies in the 
declaration mentioned. The defendant 
proved payments to the amount of 92/., but 
the plaintiff proved work done &c. to the 
amount of 107/. : — Htldy that the plaintiff 
was entitled to a verdict for the tialancey 
and was not bound to new assign. Free- 
man V. Crafts^ iv. 4 
[See Bogen v. CntoMee, 1 Q. B. 77.] 

Effect ofAdmisnon in Declaration^ — 11 . 
In debty the plaintiff demanded the sum of 
1 0^ 18f. ; the declaration then alleged, that 
the defendant was indebted to the plaintiff 
in 100/. for work and labour, &c.y and in 
100/. on an account stated; and averred, 
that, although the defendant had paid 89/. 
29., parcel of the said monies; yet he had 
not paid the residue, amounting to the sum 
of 10/. 18f ., above demanded : — Held^ that, 
on nunquam indebitatus pleaded to this de- 
claration, the plaintiff was bound, in order 
to recover, to prove a debt exceeding the 
sum of 89/. 2a, Price v. ReeSy xi. 676 
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^Co6T8, VII, 6; VIII, 28.— EsTOPPBL, 7. 

— Tendbb, 6. 



I. Plradino. 

II. Effect of, as Admission. 
III. Costs. 

I. Pleading. 

Oeneral P/«i.]— 1. Where there are se- 
veral counts for several causes of action, 
or several breaches are assigned in cove- 
nant, the defendant may plead payment 
into court of one entire sum, in satisfaction 
of all the counts or breaches. MarahdU v. 
fFhOeaide, i. 188 

IMee V. Tamlifuon, 4 Ad. & £11. 262, oontrk, 
is overruled : Bright v. Beard, 4 Q,, B. 837.] 

Commencement of Flea,'] — 2, A plea of 
payment into court must be pleaded in its 
commencement, to the further maintenance 
of the action : and if it be pleaded to the 
maintenance of the action generally, this 
defect is not, upon special demurrer, cured 
by its concluding to the further mainte- 
nance of the action. Roeling v. Mugge- 
ridge, xvi. 181 

BadFlea.y^. To a declaration in debt, 

containing a count upon a bill of exchange 

for 83/. 3s. 9i., with counts for goods som, 

and upon an account stated, ^ch in the 

885 



sum of 70/., and demanding in the usual 
form the sum of 178/. 8ff. 9^., the defend- 
ants pleaded, except as to 20/., parcel of the 
sum of 173/. 3#. 9a., in the declaration de- 
manded, and for the payment of which said 
sum of 20/. the plaintiff has given the de- 
fendant credit in his particulars of demand, 
actionem non, because the defendants now 
bring into court the sum of 13/. 12f., ready 
to be paid to the plaintiff ; and they further 
say that they were never indebted to the 
plaintiff to a greater amount than the said 
sum of 13/. 12s., in the introductory part of 
this plea mentioned : — Held, that the plea 
was bad on special demurrer ; that it ought 
to have shewn some answer as to part, and 

S leaded payment into court as to the resi- 
ue. Armfleld v. Burgin, vi. 281 

On BiU of Exchan^,'] — 4. Assumpsit. 
First count on a bill of exchange for 
26/. 13«. 2d. Second count for 30?., for 
money lent, and on an account stated. 
Pleas — first, non assumpsit to the last 
count, except 10/. Os, Id. ; secondly, plea 
to the whole declaration, except 10/. ds.ld.^ 
parcel of the first count, and 10/. Q», Id.^ 
parcel of the last count, parent before 
action brought and a set-off ; last plea as 
to 10/. Qs. Ic/., pai'cel of the first, and 
10/. 9s. 1</., parcel of the last count, pay- 
ment into court of 11/. (See Reg. Gen., 
Trin., 1 Vict.) On special demurrer to the 
last plea, it was held bad. for setting up as 
a defence payment of a less sum than the 
whole sum admitted to be due and pleaded 
to, without other answer, as to the differ- 
ence, than no damages, ultra the sum paid 
in. Where the declaration has a count on 
a bill, and also an indebitatus count for the 
consideration for the bill, e. g. money lent, 
sembUy that to prevent the plaintiff from 
recovering on both counts by due payment 
into court, the defendant snould plead to 
both counts, that the bill was given on 
account of the debt in the second count, 
and then allege payment into court of the 
amount of the biU and interest. TaUersall 
v. Farkinson^ xvi. 752 

Under SkUute.'] — 5. Justices and other 
officers paying money into court under 
particular statutes are not bound to state, 
m the plea of pa3rment into court, the cha- 
racter in whicn they make the payment. 
To an action for assault and battery, the 
deiendant pleaded payment into court of 
25/., pursuant to the rule of Trinity Term, 
I Vict. c. 7. The pluntiff replied, damaffes 
ultra ; on which issue was joined, and the 
defendant obtained a verdict : — Heldy that 
the plmntiff was not entitled to judgment 
non obstante veredicto, because, although 
the pleaof payment into court is prohibited 
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in an ordinaiy action of a«anlt and bat- 
tery, by the S & 4 Will. 4, c. 42, a. 21, it 
did not appear upon the record that the 
defendant was not a person entitled, under 
some other statute, to pay money into court 
by way of amends in such an action. As- 
ton T. Perkei^ xy. 385 
[See now 11 & 12 Vict. c. 44.] 

Under 6^7 Viet. e. 96.^—6. In an ac- 
tion for a libel publbhed m a new^taper, 
the special )>lea of apology and pajrment 
into court given by the stat. 6 & 7 Vict, 
c. 96, B. 2, cannot be pleaded along with 
not guilty to the same part of the declara- 
tion. O^Brien r. Clement, xr. 436 

Where there are Qmeurrent Attume,'] — 
7. A plaintifiP brought separate actions 
against two joint contractors, one of whom 
paid 300/. into court; and the plaintiff, 
without replying in that action, gave no- 
tice of trial in the other. The Court al- 
lowed the defendant in this latter action, 
on payment of costs, to insert on the re- 
cord a plea of payment into court of 300/., 
without actually paying in the same. Ren^ 
del y. Malleean, xvi. 828 



II. Effect of, as Admission. 

To the Indebitatus Counts.^— I. To counto 
in indebitatus assumpsit for rent and for 
fixtures, &c., the defendant pleaded as to 
all except 12/. non assumpsit ; and, as to 
that sum, payment into court of that 
amount : — Held, that the plea of payment 
into court only admitted that something 
was due on a contract for fixtures ; and the 
plaintiff having proved merely that the 
value of the fixtures exceeded 12/., with- 
out proving any contract entered into by 
the defendant to take those fixtures, that 
he was not entitled to recover. A plea of 
payment of money into court under the 

{general indebitatus counts only admits a 
lability upon some one or more contracts 
to the extent of the sum paid in. JTtn^- 
ham v. RobinSy v. 94 

[Overruling dicto of Paries B. , and lAitledmle, 
J., in Meagher v. Smith, 4 B. & Ad. 673 ; and 
decision of Timdatt C. J., ia Walker v. Renpeon, 
1 M. & Rob. 250. Ace, Archer v. En^lith, 
1 M. & G. 876 ; Steaventon v. Corporation qf 
Berwick, 1 Q. B. 154.] 

2. A plea of payment into court by two 
defendants, pleaded to one or more indebi- 
tatus counts, admits only that the plaintiff 
has a cause of action on one or more of the 
contracts declared on to the amount of the 
sum ^aid in, and does not admit the defend- 
ants' joint liability to any greater amount, 
although the plamtiff gives evidence ali- 
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unde to fix one of the defendants with 
liability to a greater amount. Steq^Utom r. 
Nowdl, vi. 9 

To Special Ceemt.']-^. In assampait, the 
first count waa on an agreement whereby 
the defendant engaged the plaintiff as cou- 
rier for five months certain, at ten ffoineas 
a month, and agreed, in case she disniaiged 
him before the end of the five months, to 
pay him the fifty guineas, and his ex- 
penses back to Paris or England ; and the 
count, after averring that the plaintiff 
served the defendant two months, and waa 
ready and willing to serve for the remiun- 
der of the five months, allied aa a breach 
that the defendant refused to continue kim 
in her sorvice, and dismissed him before 
the end of the five months, and refused to 
pay him the fifty guineaa, or any sum 
towards his expenses back. There was 
another count for 62/. lOt . for wages as the 
defendant's hired servant. The defendant 
pleaded, first, as to the first count, except 
as to 21/., parcel &c., that the plaintiff 
wrongfully quitted her service; secondly, aa 
to the first count, except as to the said sum 
of 21/., that she dismissed him for impro- 
per conduct; thirdly, as to the second 
count, except as to 21/., parcel &c., non 
assumpsit ; and, fourthly, payment into 
court of 34/. 18f., in the form given by the 
new rules for a plea of payment into court 
on the whole declaration. Replications, 
joining issue on the first and thira pleas^ de 
injuriS to the second, and, to the fourth, 
damages ultra. At the trial, the jury 
found for the plaintiff on the first issue, 
and for the defendant on the second and 
third : — Held^ that the plaintiff was en- 
titled to judgment on the whole record — at 
least, for nominal damages. Fieeher v. 
Aidcy iu. 486 



4. Declaration in assumpslti against 
signees of a bankrupt, statea that uie plain- 
tiff had agreed with the bankrupt, before 
his bankruptcy, to permit him to take 
stones from the plaintifPs quarry, at a cer- 
tain price, for a church which he, the bank- 
rupt, had undertaken to build, and that he 
took therefrom stones to the amount of 50/.; 
and that the defendants, as hb assignees, 
adopted his contract for building the church, 
and thereby became bound by its eauities, 
and so liable to pay the plaintiff 50/. ; and 
that afterwards they took from the quany, 
stones, for the same purpose, to the amount 
of 40/. Plea, as to the agreement of the 
plaintiff with the bankrupt, non assump- 
sit ; as to the residue of the causes of action, 
payment into court of 6/. 12«. lie/., which 
the plaintiff accepted in satisfaction of that 
sum. The jury naving found for the de- 
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fendants on the first issue: — Heldy that the 
admission in the plea of payment into court 
did not entitle the plaintiff to have a ver- 
dict entered for him on the other issue. 
Twemlou) v. Askt^y iii. 4d5 

j^o Admission of special CouniJ] — 5. A 
declaration in assumpsit contained a special 
count for breach of contract, charging the 
defendants as partners, and also several in- 
debitatus counts. To the first count, the 
defendants pleaded non assumpsit ; and to 
the indebitatus counts, non assumpsit, ex- 
cept as to 6/., parcel &c. ; and as to that 
sum, payment into court, and no damages 
ultra: — ffeld^ that the payment of money 
into court under the indebitatus counts was 
no admission of the partnership alleged in 
the first count. Charles T»Branier, xii.74d 

[When pleaded to a special count, it only admits 
what the plaintiff is, by the form of the declara> 
tion, boondto prove: Cooper 7,Blickf 2 Q. B.91 5.] 

Precludes Evidence in Mitigation of Dor 
m€iges.'] — 6. Where a defendant pleads only 
a plea which admits the plaintiff's right to 
recover, evidence of facts which would be a 
bar to the action is not admissible in miti- 
gation of damages. Thus, where, to an ac- 
tion for wrongfully discharging^ the plain- 
tiff from the defendant's service, the de- 
fendant pleads only payment of mone^ into 
court, he cannot prove, in mitigation of 
damages, that he discharged the plaintiff for 
misconduct. Speck v. Phillips^ v. 279 



III. Costs. 
See Costs, IV, 6. — ^Distress, III, 6. 

Debt for goods sold. Pleas : first, as to 
all but \6s,y parcel of the monies in the de- 
claration mentioned, never indebted ; se- 
condly, as to the said sum of 15«., parcel 
&c., payment into court 16«. Replication : 
similiter to first plea ; as to the last plea, 
that plaintiff accepts the \6s, in full satis- 
faction and discharge of the cause of action 
in the introductory part of that plea men- 
tioned, with prayer of judgment for his 
costs sustainea in that behalf. At the trial, 
the jury found that the defendants never 
had been indebted to the plaintiff in more 
than the \6s, : — Heldy that the plaintiff was 
entitled to costs on the replication to the 
last plea. Harrison v. Watty xvi. 316 

[See the judgment otAldersoHf B., p. 320.] 



PENAL ACTION. 

See Amendment, II, 1. — Debt, III, 1, 2. — 
New Trial, 1 . — Stat of Procebdimos, II. 
— Venue, 1. 

PENAL STATUTE. 
See Statute, 9 — 13. 
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PENSION. 

Not assianable.'^ — A compensation grant- 
ed to a public civil ofiicer on the reduction 
of offices in his department, under the 4 & 
5 Will. 4, c. 24, is not assignable by him. 
Wells V. Foster^ viii. 149 

[A pension granted entirely as a compensation 
for past services is assignable, bat if a continu- 
ing duty or senrice be a part of the consideration, 
it is not. See per Parke, B., p. 152.] 



PETITION OF RIGHT. 

A petition of right was addressed to the 
King, in his Court of Exchequer, and con- 
cluded with a prayer that he would be 
pleased to order that right be done, and to 
indorse his royal declaration thereon to that 
effect ; and that he would refer the petition, 
with such order and declaration thereon, to 
the Barons of his Majesty's Exchequer. 
The Kinff indorsed the petition, *' Let right 
be done r' — Heldy that this Court had no 
jurisdiction to adjudicate upon the matter. 
In re Pering, ii. 873 
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Gonstntction of 6 Oeo, 4, c. 125, ss. 65, 6Qy 
72.] — 1. Case against the owner of avessel, 
for an injury done by her in running foul 
of the plaintiff's barge. Plea, that, at the 
time 01 the injury, the vessel was being 
conducted, and was navigating the river 
Thames, under the conduct of a licensed 
pilot in charge, of the vessel, under and in 
pursuance of the provisions of the 6 Greo. 4, 
c. 125 ; and that the damage happened to 
the plaintiff by the default, incompetency, 
and incapacity of such pilot. Replication, 
that, before the said time when &c., the 
vessel had, on completing a voya^ from 
India, been brought by a licensed pilot into 
the St. Katherine's dock ; and that, having 
there discharged her cargo, she was, just 
before, and at the said time when &c., be- 
ing removed and in the course of removal, 
for the purpose of going out of that dock to 
a certain dry dock in the port of London, 
to be repaired, and that the said vessel was 
not, at the said time when &c., otherwise 
navigating or passing upon the said river 
Th&me8:— Heldy first, that the circum- 
stance stated in the replication brought the 
case within the exception in the 63rd sec- 
tion of the act, and that the owner was not 
bound to employ a pilot ; secondly, that 
the words, ** wanting a pilot,*' in the 72nd 
section, are not to be confined to such ves- 
sels as are, by the provisions of the act, 
bound to take a pilot, but are to be con- 
strued as applying to any vessel, the master 
or owner of which thinks fit to require one ; 
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thirdly, that, inasmuch as, under the 72nd 
section, the pilot could not lawfully refuse 
to go on board and take charge of any ves- 
sel wanting a pilot, when required by the 
owner to do so, he must be considered, 
when so required and employed, as acting 
under some of the provisions of the act, ana 
not as the private servant of the owner ; 
and, therefore, that the owner was pro- 
tected by the 65th section of the act n-om 
his primfi. facie liability in respect of the 
inlury occasioned by the act of the pilot, 
whilst he was so employed by the owner. 
Lwcey V. Ingram^ vi. 302 

What is Charge and Condud of Vessel — 
Suing for PenaaiesJ] — 2. Where a person 
selects the course or a ship, and takes the 
management of her for the purpose of di- 
recting her in that course, he is in the charge 
or conduct of the vessel, within the mean- 
ing of the 6 Geo. 4, c. 125, s. 70. The 
master of a ship is not, however, precluded 
by that section from employing any moving 
power, as, for instance, steam or other power 
mnk fide used as a moving power, if upon 
the party applying such power necessarily 
devolves the selection of the ship's course, 
and the charge or conduct of her in that 
course. The penalty imposed by the 70th 
section of the Pilot Act may be sued for by 
a common informer, and is within the se- 
cond head of the 76th section. The con- 
sent of the Trinity House or Lord Warden 
is necessary only in the case of pilots 11" 
censed by them ; but their consent is not 
required with reference to pilots not within 
their jurisdiction. Beilby v. Scoti^ vii. 93 

Liability of Master piloting his own Ves- 
sel.! — 3. The 2nd section of the Pilot Act, 
6 Ueo. 4, c. 125, enacts, that all vessels 
sailing, as well up and down, or upon the 
river Thames or Med way, &c., between 
Orfordness and London Bridge to the 
Downs, &c., (except as thereinafter pro- 
vided), shall be piloted by pilots licensed 
by the Trinity House. The 58th section 
imposes penalties on masters acting as pi- 
lots, after a licensed pilot has ofrered to 
take charge of the vessel. Section 62 pro- 
vides, ** that nothing in that act contained 
shall extend, or be construed to extend, to 
subject to any penalty the master or mate 
of any ship or vesseL being the owner, or 
]>art owner, of such ship or vessel, and re^ 
siding at Dover, Deal, or the Isle of Thanet, 
for conducting or piloting such his own 
ship or vessel, yrof» any of the places afore- 
satd^ up or down the river Thames or 
Med way, or into or out of any port or place 
within the jurisdiction of the " Cinque 
Ports :" — lieldy that die ** pUces afore- 
said," in this section, mean Dover, DeaJ, 
and the Isle of Thanet ; that, therefore, the 
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clause exempts xrom penalties such masters 
only as navigate their vessel from Dover, 
Deal, or the Isle of Thanet ; and, conse- 
quently, that the penalties imposed by 
section 58 were recoverable from a master 
piloting his own vessel on a foreign voyage, 
commencing in the port of London, al- 
though he was a part owner, and resident 
in the Isle of Thanet. Williams r.New- 
ton, xiv. 747 

[Aee. Peake v. Screech, 7 Q. B. 603.] 

PLEADING. 
See Abateheht, II. — Aduissioks, I. — Ai> 
TERATioN. — Arbitration, IV ; Vl, 11.—* 
Arrest op Judomekt. — Assumpsit. — 
Bills op Exchange, VI. — ^Bond, II. — 
Covenant, IV.— Deed. III.— Demur- 
rer. — ExEcutOR, II. — General Issue. 
— Information, I. — Ltbel, II. — Limita- 
tions (Statute op), IV. — Patent, II. — 
Payment, 8, 9. — Pavmbnt intoCourt, I.~ 
pREscRiFnoN Act. — Readiness and Wil- 
UNONEss.— Scire Facias, II. — Trespass. 
— ^Trover. — Uses (Statute of). — Way. 
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Commencement and Conclusion. 
Confession and Avoidance. 
Materiality. 

1. TVatferse Immaterial, 

2. Traverse too Large or too NamnOt 
Duplicity. 

Certainty and Particularity. 

Argumentativeness. 

De Injuria. 

New Assignment. 

Departure. 

Miscellaneous Points. 



I. Commencement and Conclusion. 
See Abatement, II, 8. — Practice, 1, 12. 

1. Deht for goods sold and delivered. 
Plea, that, hefore the commencement of the 
suit, and when the said sum of 20/. became 
due and payable, to wit, on &c., the de- 
fendant paid the plaintiff the said sum 
of 20/., according to the defendant's said 
contract and liability ; concluding to the 
country : — Held bad, on special demuirer, 
for not concluding with a verification. 
Goodchild V. Fledge, i. 363 

2. A plea merely in the negative need 
not conclude with a verification. To an 
action of assumpsit for work and labour as 
an attomev, the defendant pleaded non 
assumpsit mfra sex annos, and concluded 
with a prayer of judgment, omitting the 
verification : — Held, on special demurrer^ 
that the plea was good. Bodenham v. 
Hill, vii. 274 

S. A declaration contained one count on 
a bill of exchange against the acceptor, and 
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a second count on an account stated. The 
defendant pleaded that he did not accept 
the bill of exchange in the declaration men- 
tioned, taking no notice of the count on the 
account stated : — Held^ that the plea was 
had on special demurrer. Putnev y. Swann^ 

ii.72 

4. In a declaration on a charter-party, 
hy which the ship was to sail from Ham- 
burgh, being tight, staunch, strong, and 
every way fitted for the voyage, in the 
course of the next November, and proceed 
to Lima, and having discharged her out- 
ward caigo, forthwith to be made ready, 
and proceed to Costa Rica, and there take 
on board a cargo, and then proceed to Liver.i 
pool, breaches were alleged as follows : — 
That the vessel was not in November, or 
afterwards, until or when she sailed, to 
wit, on the 20th December, tight, staunch, 
strong, or in any way fitted for the voyage ; 
and that though she did then sail from 
Bamburgh, yet, by reason of her not being 
tight, &c. when she so sailed, she was 
obliged to and didput back into Altona, and 
was detained there for a long time, to wit, 
&c., though she did then again set sail. 
On her voyage from Altona, she did not 
proceed on the voyage according to its due 
course, or with proper dispatch, but was 
unnecessarily delayed, and deviated &c., 
by means of which several premises the 
vessel did not arrive at Lima until &c., 
and the plaintiff lost the benefit of a home- 
ward ca^o from Costa Rica, &c. The de- 
fendant pleaded, (amongst other things), 
as to so much of the declaration as related 
to the vessel not being fitted for the voyage, 
and b^ reason thereof being obliged to put 
back into Altona, and being detained there 
for such time as was necessary to put fur- 
ther ballast on board, payment into court 
of \s, and no damages ultra ; and as to so 
much as related to her being detained at 
Altona beyond the time necessary to put 
the ballast on board, that she was' not de- 
tained there by reason of her not being 
tight, staunch, &c., modo et form A: — Heia, 
on special demurrer, that the latter plea 
was bad, as answering only a part of the 
breach to which it applied in the deten- 
tion at Altona, and the subsequent delay and 
deviation; even if that was a breach, and 
was not merely a statement of speciid da- 
mage. Porter v. Itat, i. 381 

Anstoering too mvchJ] — 6. To a declara- 
tion containing two counts, the first on a 
promissory note for 15/., the second in 30/. 
on an account stated, the defendant pleaded 
to the first count a plea, alleging special 
circumstances as to the making of the note, 
which shewed that it was given without 
consideration, and upon a misrepresenta- 
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tion of facts ; and he then pleaded, as to 
15/., parcel of the money and causes of 
action in the last count mentioned, that 
the making of the note in the first count 
mentioned was and is the said account stated 
in the last count mentioned, so far as the 
same relates to the said sum of 15/., parcel 
&c., and that the several all^^tions and 
statements by the defendant made in his 
first plea were and are true, modo et formft. 
On special demurrer to the second plea, on 
the ground, that, though it professed to 
answer only a part of the count on the 
account stated, it nevertheless presented an 
answer to the first count also : — Heldy that 
the plea was good. Hammond v. Dayson, 

XV. 373 

\^8embU, if the demurrer had pointed cot bow 

the mode of pleading embarrassed the plaintiff, 

by reference to the firat count, the plea would 

have been bad : lb. 378.] 



II. Confession anb Avoidance. 

See Bankruptcy, III, 23. — Churchwar- 
dens, 4. — Manor, 1. 

Caving Colour,"] — 1. Trover for an oak tree, 
the property of the plaintiff. Flea, that the 
defendant was seised in fee of a close, and be- 
ing so seised, he, the defendant, cut down the 
tree, which he afterwards delivered to one 
Richard Roe, to be kept for the use of him| 
the defendant, and that the said R. R. after- 
wards delivered it to the plaintiff, whereup- 
on the defendant took it out of the possession 
of the plaintiff, as he lawfully might do, for 
the cause aforesaid, which was the same 
conversion in the declaration mentioned : 
— JSeldj on special demurrer, that the plea 
was good. MoratUy.Siffn, ii. 95 

[See Aithton v. Bremit, ziv. 111.] 

2. Trover for two receipts. Plea, that, 
before and at the time when &c., the de- 
fendants were lawfully possessed as of their 
own property of the same receipts, and that 
being so possessed, the defendants after- 
wards, and before the said time when &c.| 
delivered the same to one J. D., to be kept 
by him to and for the use of the defendants, 
and that J. D. afterwards, and before the 
said time when &c., delivered the same 
to the plaintiff ; and that afterwards, and 
before tne said time when &c., the plain- 
tiff casually lost the same out of his posses- 
sion, and the same by finding came to the 
Sossession of the defendants ; and that the 
efendants afterwards refused, upon the 
request of the plaintiff, to deliver tne same 
to the plaintiff, as they lawfully might for 
the cause aforesaid, which is the same con- 
version of which the plaintiff has com- 
plained : — Heldy that the plea was bad for 
not confessing a conversion. Acraman v« 
Cooper, X. 585 
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; 3. A plea, that the several supposed 
causes of action in the declaration men- 
tioned did not accrue to the plaintiff with- 
in six years next hefore tne commence- 
ment of the suit, is good. Eavestaffv, Rus- 
sell^ X. 966 
{So, ** claimed and demanded '' is a sufficient 
confession: SeaddMng^.Byles, 15 L. J., Q. B.', 
364; 10 Jar.945. <' If any" would be bad: Afar- 
getU^. Bays, 4 Ad. & Ell. 489. But good after 
yerdict: QalsN. Capem, 1 Ad. & £11. 102.] 



III. Mate&ialitt. 

1. Traverse Immaterial, 

See CoyDiTioN, 6. — Distress, III, 2. — 
Guarantee, II, 3. 

. 1. Where a declaration in debt on a pro- 
missory note gave credit for part payment of 
the principal and interest : — Heldy that the 
allegation of part payment was not travers- 
able, and consequently, that a plea tra- 
versing that allegation was bad. Hodgins v. 
HancSckf xiv. 120 

Allegation of Eviction,'] — 2. Plea to an 
action of covenant for rent due for turn- 
pike tolls^ that before it became due, the 
trustees, on &c., entered into and upon a 
certain part of the tolls, and then ejected, 
expelled, put out, and removed the defend- 
ant from the possession thereof, and kept 
and continued him so ejected, &c., from 
thence hitherto. Replication, that the 
trustees did not enter into or upon the said 
part of the said toUs, or eject, &c., the de- 
fendant from the possession thereof, modo 
et form& : — ffeld^ on error in the Exche- 
quer Chamber, (reversing the judgment of 
tne Court of Exchequer — vii. 4&), tliat 
this replication was good on special de- 
murrer, although it put in issue not only 
the expulsion, out also the entry, the latter 
beinff immaterial and impossible ; and that 
the defendant having mixed up the entry 
and expulsion as constituting tne eviction, 
the plaintiff had a right to follow him, and 
to accept the issue as tendered. Palmer v. 
Qooden^ viii. 890 

8. Declaration in assumpsit stated, that 
the sheriff had seized goods of the plaintifia 
under a fi. fa. issued on a judgment upon 
a warrant of attorney, which was executed 
by the plaintiffs and R., for the use and 
benefit of the defendant, and to S., as his 
trustee, and as a security for monies due 
from the plaintifis and R. to the defendant; 
that the goods continued in the hands of 
the sheriff; and thereupon it was agreed 
between the plaintiffs and the defendant, 
that the plaintiffis should give the defendant 
two other warrants of attorney, one for the 
amount due on the judgment, the other for 
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a debt due from R. to the defendant, and 
that the defendant should procure the goods 
to be re-delivered to the plaintiffs ; that the 
plaintifiv did accordingly give the defendant 
the two warrants of attorney, but the de- 
fendant did not then, or within a reasonable 
time, procure, nor has he, although a rea- 
sonable time has elapsed, procured the goods 
to be re-delivered to the plaintiffs. Plea, 
that the warrant of attorney, in the declara- 
tion mentioned to have been executed by 
the plaintiffs and R., was not given for the 
use and benefit of the defendant, or to S., 
as his trustee : — Held bad, on special de- 
murrer, as traversing an immaterial allega- 
tion. Hdd^ also, that the declaration was 
good on general demurrer,although the war- 
rants of attorney were not set out, and al- 
though there was no averment of a request 
to the defendant to cause the goods to be re- 
delivered. Radford v. Smithy iii. 254 

4. A replication that the plea and the 
statements therein contained in manner and 
form as are therein pleaded are not true in 
substance and fact, concluding to the coun- 
try, is bad, as being an informal de injuria, 
and putting in issue the immaterial as well 
as tne material averments. Mitchell v. 
Cragg, x. d67» 869 



2. TVaverse too Large or too Narrow. 
See Alteration, 6. 

5. In an action on the case for a false 
return, the declaration alleged that the de- 
fendant seized and took in execution divers 
goods and chattels of the value of the mo- 
nies directed to be levied as aforesaid, and 
then levied the same thereout. The de- 
fendant pleaded, that he did not seize or 
take in execution any goods or monies, and 
levv the monies directed by the said writ 
to be levied, modo et form& : — Heldy that 
the plea was bad, as the issue tendered was 
too large. Stubbs v. Lainson^ i. 728 

6. Assumpsit by the indorsee asainst the 
acceptor of a bill of exchange. Plea, that^ 
being indebted to J. M., he, the defendant, 
accepted the bill and delivered it to the 
drawer for a special purpose, viz. that it 
might be discounted oy nim, and the pro- 
ceeds paid to J. M. in satisfaction of the 
debt. The plea then averred that the 
drawer held tne bill for such special pur- 

Sose, and for the sole use and benefit of the 
efendant. Replication, that the drawer 
did not hold the bill for the said special 
purpose, and for the sole use and benefit of 
the defendant: — Held^ that the traverse 
was not too large, as it did not compel the 
defendant to prove more than he would 
otherwise be bound to prove in support of 
I his plea. JSden v. I\trtle, x. 635 
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7. To an action against the maker of two 
promissory notes^ tne defendant pleaded, 
that the said promissory notes, and each of 
them, were and teas obtained from the de- 
fendant by the plaintiff's fraud. The 
plaintiff replied, tnat the said promissory 
notes were not obtained by fraud, modo et 
form^ : — Held, on special demurrer, that 
the replication was good, and did not tender 
too \9X%Q a traverse. Wood y. Piyton, 

xiii. SO 

8. To a declaration in debt by the as- 
Bignee of a bankrupt, the defendants plead- 
ed, that before the fiat the defendants dis- 
counted a bill of exchange for the bank- 
rupt, and then lent and advanced and gave 
credit to him for a sum of money exceeding 
the damages in the declaration mentioned ; 
proceeding to allege a set-ofF. Replication, 
that the defendants did not lend or advance 
any sum of money to the bankrupt: — Held, 
that this traverse was not too narrow, as 
the lending and advancing and the giving 
credit appeared to be all one transaction. 
Alsager v. Ourrie, xi. 14 

9. To a declaration by payees against 
the acceptor of a promissory note, the de- 
fendant pleaded, tnat one T. D., the bro- 
ther of the defendant, then deceased, was, 
in his lifetime, indebted to the plaintiffs 
in a lar^e sum of money, to wit, to the 
amount in the promissory note specified ; 
and that after his death, and before inter- 
ment, one of the plaintiffs, by a threat, 
that, unless the defendant would make and 
deliver the note, the plaintiffs would pre- 
vent the funeral of his brother from taking 
place, procured the making of the note from 
the defendant, who then made and delivered 
the same, upon such threat, and for no other 
cause whatever. The plea also averred, 
that there never was any consideration for 
the making of the note, and that the plain- 
tiffs always held the same without value. 
Replication, that one of the plaintiffs did 
not, by a threat, that, unless tne defendant 
would make and deliver the note, the plain- 
tiffs would prevent the funeral of the de- 
fendant's brother from taking place, pro- 
cure from the defendant the note, in man- 
ner and form alleged : — Held, that the re- 
plication was a good answer to the whole 
plea. Atkinson v. Dames, xi. 236 



IV. Duplicity. 

See Kttobxtby, IV, 8. — Bakkbuftct, III, 
31 ; IV, 4. — Bills ov Exchange, II, 6. — 
False Return, 2. — Information, I, 3. — 
Trespass, U.-^And infra Div, VIII, 3, 
p. 348. 

1. Assumpsit. — The declaration stated, 
that, on &c., the defendant made his bill of 
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exchange, and directed the same to A. & 
Co., payable to B. or his order three 
months after date, which period had elapsed 
before the commencement of the suit ; that 
B. then indorsed it to the plaintiff ; that it 
was presented for acceptance and protested 
for non-acceptance, of which the defendant 
had notice ; that the bill being wholly un- 
accepted and unpaid, afterwards, &c., when 
it became due, on &c., was presented for 
payment to A. & Co., who refused to pay 
the same, whereupon it was protested for 
non-payment; of all which tlie defendant 
had notice. And whereas, also, the said 
defendant, before &c., to wit, on &c., was 
indebted to the plaintiff &c. on an account 
stated ; and the defendant, in consideration 
of the premises respectively, then, to wit, 
on the (fay and year last aforesaid, promised 
the plaintiff' to pay him the said several 
sums respectively on request. To this de- 
claration there was a demurrer for dupli- 
city and uncertainty: — Held, that, whetner 
the first part of the declaration was consi- 
dered as two counts or one only, it was not 
demurrable on either of those grounds. 
Oalway v. Rose, vi. 291 

2. Debt for money lent and money paid. 
The plea first alleged, that the sums so lent 
and paid were lent for the purpose of pay- 
ing, and were paid, to J. R., tne master of 
a ship then in a foreign port, for the repairs 
of such ship, and not on the security or 
liability of the defendant ; and then went 
on to state an agreement made in such fo- 
reign port, between the plaintiff and J. R., 
for the defendant, for bottomry, and a bot- 
tomry bond given by J. R. to the plaintiff 
in pursuance of such agreement, by means 
of which it was alleged, that the plaintiff 
desired to obtain exorbitant interest for his 
advances. The replication alleged, first, 
that the money was lent and paid on the 
security and liability of the defendant; 
secondly, that there was no such agree- 
ment ; and, thirdly, that there was no such 
bond as was stated in the plea : — Held, on 
special demurrer, that the replication was 
bad, for tendering issues on several matters, 
havinff, by the first allegation, put in issue 
the wnole substantial matter of defence. 
Regit v. Green, i. 328 

3. To an action of debt for work and la- 
bour as an attorney, and upon an account 
stated, the defendant pleaded, except as to 
4/. \2s, Qd,, parcel &c.,nunquam indebita- 
tus ; ** and as to the said sum of 4/. I2s, Bd,, 
parcel &c. as aforesaid, the defendant savs 
that the sum of 41, 12s, Sd,, parcel of the 
sum in the first count mentioned, and the 
sum of 41. 12s, Sd,, parcel of the sum in the 
last count mentioned, are one and the same 
debt of 4/. 12s, Sd., and not other or differ- 
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ent debts, and the same as the said sam of 
41. 1 2s, Sd. in the first plea mentioned;" and 
the plea then proceeded to answer so much: 
"—Ileld, on demurrer, that the plea was bad 
for duplicity. Bawlinson v. Shandy v. 468 

4. Assumpsit on a bill of exchange, 
drawn by one S. B. upon and accepted by 
the defendant, for 25/., payable three 
months after date. Plea, that, after the bill 
became due, and before the commencement 
of the suit, to wit, ^rc, the said S. B. paid 
to the plaintiff divers monies to the amount 
of 17/., and did for the plaintiff work and 
labour to the value of 8/., in full satisfac- 
tion and discharge of the sum of money in 
the bill specified, and of all damages sus- 
tained by the non-payment thereof ; which 
were then accepted and received by the 
plaintiff in such full satisfaction and dis- 
charge : and further, that he, the defend- 
ant, accepted the bill at the request and for 
the accommodation of the said S. B., and 
not otherwise^ and that there never was 
any consideration or value for the payment 
by the defendant of the said bill or any 
part thereof; and that the plaintiff, at the 
time of the commencement of the suit, 
held and now holds the said bill, without 
any consideration or value whatever: — 
HM^ that the plea was bad for dupUcity. 
Pursaord v. Peek^ Ix. 196 

5. To a declaration by indorsee against 
acceptor of a bill of exchange, the defend- 
ant pleaded, that there was no consideration 
for tier acceptance ; that the bill was deli- 
vered by her to S. for the special purpose of 
its being taken care of by nim for tne de- 
fendant ; and that S., in violation of good 
faith and contrary to the special purpose, 
fraudulently negotiated the bill with the 
plaintiff; and that the plaintiff, at the time 
of the delivery to him, had notice of the 
premises, and well knew that S. had no 
authority to part with the bill on his own 
account ; and that there was no considera- 
tion given for the indorsement to the plain- 
tiff: — Held bad for duplicity. £eafy. 
JMvm, xiii. 651 

6. A count in a declaration was framed 
upon a promise, that, in consideration of the 
plaintiff permitting a brass plate to be fixed 
on the outer-door of the house, the defend- 
ant would cause a new outer-door to be 
made and fixed up in the entrance of the 
house on the expiration of the tenancy. 
To this count the defendant pleaded, that 
be was ready and willing, and tendered and 
offered to the plaintiff, to cause a new door 
to be made &c., which offer the plaintiff 
refused to accept, and prevented the defend- 
ant from causing it to be made and fixed 
up, and refused to allow him to enter into 
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the honse for that purpose ; and the plain- 
tiff wholly declinea and disavowed and dis- 
charged the defendant from carrying the 
said agreement and promise into effect : — 
Held bad for duplicity. Dietrichsen v. 
QiubilH, xiv. 845 

7. Assumpsit by the indorsee against the 
acceptor of a bill of exchange drawn by 
D. upon the defendant. Plea, that the de- 
fendant, by D., his agent duly authorised 
in that behalf, paid to the plaintiff, and the 
plaintiff then accepted and received of D. 
as such agent, a certain sum in full satis- 
faction and discharge of the causes of action. 
Replication, that thedefendant, by D. his 
agent, did not pay to the plaintiff, nor the 
plaintiff accept or receive of D. as such 
agent, the said sum in full satisfaction and 
discharge of the promises in the plea men- 
tioned: — Held^ on special demurrer, that 
the replication was good. Bennison v. 
Thelwell, vii. 512 

8. Trover for two receipts. Plea, that^ 
before and at thetime when &c., the defend- 
ants were lawfully possessed, as of their own 
property, of the same receipts, and that, be- 
ing so possessed, the defendants afterwards, 
and belore the said time when &c., delivered 
the same to one J. D., to be kept by him to 
and for the use of the defendants, and that 
J. D. afterwards, and before the said time 
when &c., delivered the same to the plain- 
tiff; and that afterwards, and before the 
said time when &c., the plaintiff casually 
lost the same out of his possession, and the 
same by finding came to the possession of 
the defendants ; and that the defendants 
afterwards refused, upon the request of the 
plaintiff, to deliver the same to the plaintiff, 
as they lawfully might for the cause afore- 
said, which is the same conversion of which 
the plaintiff has complained : — Held^ that 
the plea was bad for auplidty. Acraman 
y. Cooper f x. 585 

9. Declaration in case stated, that the de- 
fendant was the agent of the plaintiff and 
P. for managing a plantation m the island 
of St. Christopher ; that the plaintiff resid- 
ed in England ; that the plaintiff and P. 
were beneficially interestea in the above 
estate in undivided moieties, and that the 
defendant was authorised by the plaintiff 
and P. to draw bills in their joint names 
for the payment of monies owing by them 
in respect of supplies and necessaries for 
the estate, and tne necessary expenses in- 
curred in its management ; that certain de- 
mands had been made by persons in the 
island, upon P., for the payment of debts 
due from her. P., for necessaries supplied 
for the benefit of the estate, before tne de- 
fendant's appointment as agent, and for 
which, as the defendant knew, the plaintiff 
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was not liable. Breach, that the defendant^ 
in violation of his duty, and without the 
knowledge or consent of the plaintiflP, and 
for the purpose only of proviaing funds to 
satisfy the debts so owing by P., drew a 
bill in the joint names of the plaintiff and 
P., which was refused acceptance, and on 
which the plaintiff and P. were sued to 
judgment by the holder in the Court of 
Queen's Bench in St. Christopher, and to 
satisfy which judgment their estate was 
sold. Plea, that the said necessaries, in re- 
spect of which the said bill was drawn, were 
provided for the benefit as well of the 
rights and interests of the plaintiff as of P. 
in the said estate, while thev were jointly 
interested therein, as in tne declaration 
mentioned, and for their ioint benefit, and 
that as well the rights and interests of the 
plaintiff as of P. in the estate were,*accord- 
ing to the laws of the island, liable to the 
payment of that debt ; and that the defend- 
ant, by the authority and with the leave 
and license of the juaintiff and P., drew 
the said bill : — Helal on special demurrer, 
that the plea was bad for auplicity. ffeldy 
also, that the first part of the plea amounted 
to not guilty, inasmuch as in effect it de- 
nied the wrongful act alleged in the declara- 
tion, viz, the drawing of the bill for a pur- 
pose for which the defendant had no right 
under his authority to draw it. Pickwod 
V. Neate^ x. 206 

1 0. Declaration in assampsit, stating that 
the plaintiff had recovered, in an action 
against R. S., the sum of 9000/., and had 
sued out a ca. sa., under which R. S. had 
been taken in execution, alleged, that, in 
consideration that the plaintiff would pro- 
cure the release of R. S. from custody, the 
defendant promised to pay him 500/. Aver- 
ment, that the plaintiff did procure the re- 
lease of R. S. from custody. Breach, in 
non-navment of the 500/. The defendant 
pleaaed as follows : — First, that R. S. was 
a member of the House of Commons, and 
entitled to privilege of Parliament and free- 
dom from arrest; that his release from cus- 
tody was only on the ground of his being so 
privileged ; that he afterwards ceased to be 
a member of the house, and became and 
still is liable to be taken in execution at the 
suit of the plaintiff; that the promise of 
the defendant was a promise to answer for 
the debtof another,and that there wasno me- 
morandum in writing thereof i^Held bad 
for duplicity. Butcher v. Steuarty ix. 405 

MuUi/arununess,'] — 11. To an action of 
trover by assignees of bankrupts, the de- 
fendants pleaded, that, before the bank- 
rupts were possessed of the goods as in the 
declaration mentioned, they, the defendants, 
held and were possessed of them as the 
d43 



warehousemen and agents of the nenons 
from whom the bankrupts afterwards pur- 
chased them; that the bankrupts purcnas- 
ed them from F. Brothers, under a contract 
for payment by bill at four months ; that 
from the time of the purchase the defend- 
ants held them as the warehousemen and 
agents of the bankrupts ; that the bill of 
exchange became due before the bankrupt- 
cy, and that the bankrupts being unable to 
meet it, it was thereupon agreed between 
them and F. Brothers, in consideration thai 
the latter would^forbear to take proceed infi;s 
to compel payment of the bill, and wouid 
accept the said goods in satisfaction and 
discharge thereof, that the bankrupts should 
re- transfer and re-deliver the goods to them. 
The plea then averred, that the defendants 
had notice of the premises, and assented to 
the re-delivery to F. Brothers; that, before 
the bankruptcy, the goods were accordingly 
re- transferred and re-delivered to them, and 
were accepted by them in satisfaction of the 
bill of exchange; and that all property 
and interest in the ^oods vested in and be- 
came the property m possession of F. Bro- 
thers, by a re-delivery thereof to them by 
the defendants, by authority of the bank- 
rupts before the bankioiptcy ; and that, 
therefore, the defendants refused to deliver 
the ffoods to the plaintiffs as • assignees, 
which was the conversion complained of. 
Replication, that it was not agreed between 
the bankrupts and F. Brothers as in the 
plea mentioned, nor were the goods re- 
transferred, re-delivered, or accepted in 
satisfaction, as therein alleged ; concluding 
to the country : — Held bad, on special de- 
murrer, for multifariousness. Jpe Wbl/y, 
Bevan, xiii. 160 

Replying to Double Plea."] — 12. Where 
plaintiff, instead of demurring to a double 
plea, replies double, he must not reply ar- 
gumentatively, or by setting up fresn mat- 
ter without confessing and avoiding the 
plea. Kemp v. IFatt, xv. 672 

[See 678, n.] 

Qua eat eadem,'] — 13. Where, to a tran- 
sitory trespass, the defendant pleads a local 
justification, the allegation of ** que est 
eadem" b a sufficient traverse, without 
the addition of a special traverse, absque 
hoc, that he was guilty elsewhere than in 
the place mentioned in the plea ; and, if 
the plea contain both, it is bad on special 
demurrer, as containing two traverses qf 
the same matter. And semble^ where the 
place mentioned in the plea does not vary 
from that stated in the declaration, the 
qufe est eadem is also unnecessary. Car- 
wardine v. WatiinSy v. 333 

[Recognising Hetnbro v. Bailey, 1 0. & M. 
204.] 
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V. CERTAnnr and Parttculasitt. 

See Account Statbd, I, 1. — Baiutf. — 
Banker, 7. — Charter, 2. — County 
Court. 2. — Covenant, IV, 2. — Execu- 
tion, I, 4. — False Representation, 9. 
— Inclosurb Act, I, 2. — Judgment, 7. 
— Libel, II, 1, 9, 10. — Lien, 11. — Mu- 
nicipal Corporation Act, 6. — Puis 
Darrien Continuance, 2.— -Sheriff, I, 
5. — Usury, VII, 6. 

1. A declaration on a bill of exchange 
by the payee against the acceptor, which 
was according to the form given by the 
rules of Trinity Term, 1 WiU. 4, stated it 
to be payable three months after date, 
^' which period has now elapsed." The de- 
claration was demurred to, on the ground 
that it did not appear that the bill was due 
at the commencement of the suit. The 
Court reiiised to set aside the demurrer as 
frivolous. Sembhy that, since the Uni- 
formity of Process Act, the above form 
is incorrect. Abbott v. Asletty i. 209 

[Bat in Owen v. Watere, ii. 91, held suffi- 
cient.] 

UiucU Forms should be foUoiDed.'] — 2. 
A plea, " to the second and third counts of 
the declaration " in assumpsit, *' except as 
to the parcel of the said monies in the se- 
cond count mentioned, that the defendant 
never did promise, except as aforesaid, in 
manner ana form as in tne said second and 
third counts alleged:" — Held bad, on special 
demurrer. WtUiatm v. Jarmany xiii. 128 

Names of Persons^ — 3. The omission of 
the Christian names of persons mentioned 
In pleading (unless it be excused by aver- 
ment) is ground of special demurrer. Ap- 
pelmans v. Blanche^ xiv. 154 

[Ace, Esdaiie y, Maclean, zv. 277.] 



Statftte must be recited correctly J]~-^» In 
reciting a statute in pleading, the whole of 
its title must be stated, though it comprise 
several other subject-matters besides that 
to which the pleading relates. Beck v. Be- 
verUyy xi. 845 

[Infhiy StatutBi 17.] 

AlUgeUion of TimeJ] — 5. A count for 
goods sold and delivered, stating that the 
defendant was, on &c., indebted to the 
plaintiff in &c., for goods sold and deliver- 
ed by the plaintiff to the defendant at his 
request, without any further allegation of 
time: — Held good, on special demurrer. 
Lane v. Thelwell, i. 140 

6. A declaration in debt stated that the 
defendant on a certain day was indebted to 
the plaintiff in 50/. for goods sold and de- 
livered, and in 50/. for money found to be 
due upon an account be/ore then stated be- 
tween them : — Held, on special demurrer, 
344 



that the count on the account stated was 

sufficient. Leafy.LeeSy iv. 579 

\Acc, Bingley ▼. Durham, 6 Ad. & Ell. 775.] 

7. A declaration in debt stated, that the 
defendant was indebted to the plaintiff 
''for goods sold and delivered to the de- 
fendant by the plaintiff at his request." 
The defendant having demurred specially 
to this declaration, on the ground of its being 
ambiguous, the Court set the demurrer aside 
as frivolous. Deriemer v. Fennay vii. 439 

8. In an action for bribery, under the 
Municipal Corporation Act, it was held, 
that an allegation that an election of 
councillors took place under the act, and 
that the defendant, not regarding the sta- 
tute, corrupted the party to vote in such 
election, was a sufficient statement that the 
offence was committed after the passing of 
the act! Harding v. StokeSy i. 354 

9. Assumpsit for money paid, for interest, 
and on an account stated. Plea, that, at 
the time of the commencing of this suit, 
and at the time of the accruing of the 
causes of action in the declaration men- 
tioned, the plaintiff and defendant carried 
on business in co-partnership, and that the 
causes of action arose out of transactions 
between the plaintiff and defendant as such 
co-partners ; and that, at the time of the 
commencement of the suit, the accounts of 
the partnership were not settled or adjust- 
ed, or any balance struck between the 
plaintiff and defendant. On special demur- 
rer — Heldy that the plea was ill ; first, 
because it did not shew that this was a 
partnership transaction ; secondly, nor that 
the debt was due to the plaintiff and de- 
fendant jointly ; thirdly, that, if it was to 
be taken to be so alleged, the plea was bad 
as amounting to the general issue. WorraU 
V. GraysoUy i. 166 

Ambiguity — Meaning of '' Last-menHon- 
ed**"] — 10. In trover, the first count was for 
twenty tons weight of hay ; the second 
count for 100 bushels of barley and twenty 
tons weight of straw ; the third, for 500 
bushels of turnips. The defendant plead- 
ed to the whole declaration, that, before 
and at the several times &c., W. B. was 
lawfully possessed, as of his own property, 
of three equal undivided fourth parts of 
and in the goods in the declaration men- 
tioned ; that, before any of the times when 
&c., W. B., being so possessed thereof, de- 
livered them to Richard Roe, to be by him 
kept for the said W. B. ; and that the said 
Richard Roe, before any of the said times 
when &c., delivered them to the plaintiff: 
whereupon the defendant, as the servant of 
W. B., took them out of the possession of 
the plaintiff, &c., qus sunt eadem. Repli- 
cation to the plea, so far as the same relates 
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to diyerSy to wit, seyen tons weight of hay, 
and diversy to wit, thirty hoshels of the 
barley and seven tons weight of the straw, 
and divers, to wit, 200 bushels of the tur- 
nips, portions of the goods and chattels in 
the declaration mentioned, admitting that 
the defendant, as the servant of W. B., con- 
verted and disposed of the said last-men- 
tioned goods and chattels as in the plea 
alleged, that W. B. was not possessed of 
the said undivided fourth parts, as in the 
plea mentioned ; and as to the plea, so far 
as it relates to divers, to wit, seven tons 
weight of the hay, and divers, to wit, 
thirty bushels of the barley and seven tons 
weight of the straw, and divers, to wit, 
200 bushels of the turnips, other portions 
of the goods and chattels m the declaration 
mentioned, that, admitting that W. B. 
was lawfully possessed of and in three un- 
divided fourtn parts, &c., of and in the 
several goods and chattels last aforesaid^ 
yet that the defendant, of his own wron^, 
&c., converted and disposed of the satd 
lagt-mentianed goods and chatteUy &c. : — 
Heldy on special demurrer to the replica- 
tion, that it was bad for ambiguity, it 
being uncertain whether the '^last-men- 
tion^ goods and chattels " referred to the 
whole of the goods mentioned in the de- 
claration, or to the goods mentioned in the 
commencement of tne replication. Held^ 
also, that the plea was a good answer to 
the declaration. Ashton v. jarevUty xiv. 106 
[See, as to **§a\d,*' supra, Bills of £x- 

CHANGI, VI. 8.] 

11. An allegation in a plea that the to- 
bacco, for the price of which the action 
was brought, was sold by the plaintiffs, as 
manufacturers of tobacco, after the stat. 
6 Greo. 4, c. 81. and that they had not a 
license under that act, is not a sufficiently 
direct allegation that the plaintiffit toere 
manufjftcturers of tobacco, so as to come 
within the provisions of tne act. Smith v. 
Mawhoody xiv. 452 

Statement of TV^fe.l-— 12. To a declarar 
tion in covenant, by the executors of lessor 
against the assignee of the lessee, the de- 
fendant pleaded, in abatement, that the es- 
tate, &c. of the lessee vested by assign- 
ment in the defendant jointly with B., 
who became, and from thence until &c. 
continued to be such asugnee, jointly liable 
with the defendant to perform the cove- 
nants, and that the breaches of covenant 
were committed by the defendant jointly 
with the said B. : — Held bad, on demurrer, 
for not stating the mode in which B. be- 
came aasignee jointly with the defendant. 
Heap V. Livingston^ xi. 896 

Statement of Tenancy,'} — 13. Trespass de 
bonis asportatis. Plea, that, before the 
846 
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said time when &c., to wit, on the 25th of 
June, 1843, the defendants, being seised in 
fee, demised a messuage to R. for a certain 
term, to wit, three years, commencing from 
the 24th of June in that year, at a certain 
rent, to wit, the yearly rent of 75/., paya- 
ble quarterly, to wit, on &c. ; by virtue of 
which demise R. entered, and became and 
was possessed of the messuage for the said 
term ; and that before the said time when 
&c., and during the said demise and the 
term thereby granted, to wit, on &c., a 
quarter's rent became due from R., and at 
the said time when S^e. remained in arrear; 
wherefore the defendants entered and took 
the goods in the said messuage, as a distress 
for rent : — Held, on special demurrer, that 
the plea was bad, for not shewing dis- 
tinctly that the tenancy of R. was subsist- 
ing at the time of the distress. Qimmv, 
whether the plea stated the demise with 
the requisite particularity ? Drew v. Avery^ 

^______ xiii. 399 

VI. Argumentativenbss. 
/85» Bankruptcy, III, 36 ; IV, 2. — Carrier, 

I, 2. — COMPOSITION-DERD, 3. — DRUNKEN- 
NESS.— False Return, 2. — General Is- 
sue, II, 7. — Tender, 5. — ^Water, 6. 

1. Declaration in assumpsit, stating that 
the plaintiff had recovered, in an action 
against R. S., the sum of 3000/., and had 
sued out a ca. sa., under which R. S. had 
been taken in execution, elided that, in 
consideration that the plaintiff would pro- 
cure the release of R. S. from custody, the 
defendant prombed to pay him 500/. Aver- 
ment, that the plaintiff did procure the re- 
lease of R. S. irom custody. Breach, the 
non-payment of the 500/. Plea, that 
R. S., at the time of his becoming in- 
debted to the plaintiff, was a member of 
the Commons House of Parliament; and 
that, whilst he continued such member, the 
plaintiff recovered judgment and issued a 
ca. sa., under which he was taken into cus- 
tody ; that R. S. was, as such member, en- 
titled to his discharge from arrest; and 
that, during the continuance of his privi- 
lege, a judge ordered his discharge out of 
custody, and he was discharged accordingly; 
and that, save as aforesaid, there never was 
any consideration for the defendant's pro- 
mise : — Heldy on special demurrer, that the 
plea was bad, as being an argumentative 
traverse of the alienation in the declara- 
tion, that the plaintiff had procured the re- 
lease of R. S. from custody. Butcher v. 
Steuart, ix. 405 

2. The plea. of "no award" means no 
valid award. Therefore, a special plea, to 
debt on an award, which shewed tnat the 
arbitrator had not awarded on all the issues 
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in the cause referred to him, was held bad, 
on special demurrer, as being an argnmen- 
tatiye denial of its being a valid award. 
Dresser y, Slansfield, xiy. 822 

3. Declaration in assumpsit stated, that 
the plaintiff put up certam leasehold pre- 
misea to auction, suoject to conditions that 
the purchaser should complete the purchase 
by a certain day, and that the plaintiff 
should deduce a ffood title to the premises, 
commencing witn the lease under which 
they were then held ; and assigned as a 
breach, that, although the plaintiff did de- 
duce a good title, commencing with the 
lease, the defendant did not complete the 

Surchase according to the contract. The 
efendant pleaded, that the premises were, 
on &c., demised by E. L. to W. B. for a 
term still subsisting, subject to a covenant 
by W. B. to keep the premises in repair, 
and for re-entry by E. L. in default there- 
of ; tbat the interest of W. B. vested by as- 
signment in the plaintiff; and that the 
plaintiff, after the assignment, suffered the 
premises to be out of repair, and that they 
continued so up to the time of sale, so that 
the term might, at the option of E. L., 
be determined ; and that the plaintiff, by 
reason of the premises, had not, at the time 
of the sale or afterwards, any valid title to 
the premises. The defendant pleaded, also, 
that the plaintiff had not, at the time of the 
sale, or at any time afterwards, any good 
and valid title to the premises, and did not 
deduce or make a good title to the defend- 
ant. On special demurrer to these pleas, 
the former was held bad, as being an argu- 
mentative denial of the allegation in the 
declaration, that the plaintiff made a good 
title ; and the latter on the ground, that, if 
the defendant meant to object to the vali- 
dity of the lease, he ought to have con- 
fessed the allegation of tiUe in the declara- 
tion as it stood, and then to have pointed 
the plea specifically to the objection that 
the lessor had no tide. Wheeler v. Wright j 

vii. 859 

4. Plea of the non-compliance with the 
Statute of Frauds is bad, as an ai]B^ument&- 
tive traverse of the contract, or of the facts 
from which it is implied by law. Leaf v. 
Tutouy X. 393 

[Ace, Tumiey v. iPGregor, 6 M. & G. 
942.] 

5. Neoative Pregnant."] — 6. In trespass, 
where the defendant pleads lib. ten. m J. 
S., and justifies the trespasses as the ser- 
vant of J. S. and by his command, a re- 
plication that the defendant did not, as the 
servant of J. S. and by his command, com- 
mit the trespass, is bad on special demur- 
rer, as involving a negative pregnant. Jones 
V. Janes, xvi. 699 
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VII. Db Injuria. 
See GsNBAAL Issue, 1, 26. 

In DeU,! — ^1. The replication de injuria 
is admissible in an action of debt on simple 
contract. To an action by payees against 
maker of a promissory note, the defendant 
pleaded, that the plaintiffa procured the de- 
fendant to make the note by fraud, and 
that the defendant was induced to make 
and deliver it by such fraud, and there 
never was any consideration or value for 
the making and payment by the de- 
fendant of the note. Replication, de in- 
juria: — Held good. Cawper v. Garbett, 

xiii.33 

2. To an action by indorsee against ac- 
ceptor of a bill of exchange, the defendant 

S leaded that it was accepted for a gaming 
ebt, and that the plaintiff, before the in- 
dorsement to him, nad notice thereof: — 
Replication, de injuria : — Held goad, on 
special demurrer. Humphreys v. (rCanndly 

vii. 370 
[See Parker v. Bile^, iii. 230.] 

3. To an action of assumpsit by the fourth 
indorsee of a foreign bill of exchange 
against the first indorser, alleging for breach 
non-payment by the drawee, the defendant 
pleaded, that, before the bill became due, 
and after the indorsement to the third in- 
dorsee, and before the indorsement to the 
plaintiff, the bill was refused acceptance, 
and was protested ; and the third indorsee 
and the plaintiff, at the time of the indorse- 
ment to the latter, had notice of the non- 
acceptance and protest; and that the de- 
fendant had not due notice of the non-ao- 
ceptance or of the protest : — HeldyOn special 
demurrer, that a replication de injuria to 
this plea was good. Whitehead y, fVcUker, 

ix. 606 

4. To an action by indorsee against ac- 
ceptbr of a bill of exchange, the defendant 
pleaded, that, after the indorsement to the 
plaintiff, and before the commencement of 
the suit, to wit, on &c., the plaintiff, for a 
good and valuable consideration, indorsed 
the bill to J. W., who, from thence until, 
and at and after the commencement of this 
suit was, and still is, and remains the in- 
dorsee and holder thereof, and the defend- 
ant, from the time of such indorsement to 
the said J. W. continually hitherto, hath 
been, and still is, liable to pay the amount 
of the bill to the said J. W. Keplication, de 
injuria : — Held, on special demurrer, that 
the plea was in denial, not in excuse, of the 
breach alleged in the declaration, viz. the 
non-payment of the bill according to the 
tenor and effect of the acceptance, and there- 
fore that the replication was improper. 
SchUd y. Kilpin^ viii. 673 
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6, Assnmpsit bj the indorsee against the 
maker of a promissory note for 250^., pay- 
able three months after date to the makers 
order, and bv him indorsed to one H. R., 
who indorsed it to the plaintiff. The plea 
began by stating, that an advertisement 
had been inserted in a newspaper, offering 
money to be lent upon personal .security, 
on application to Mr. A., 12, Fludyer- 
street, Westminster; and that, in conse- 
quence of that advertisement, the defendant 
called at that place, and saw A., and, in 
consequence of representations made to him 
by A., he (the defendant) was induced to, 
and did, draw and deliver to A. two pro- 
missory notes, by each of which the de- 
fendant promised to pay to his own order 
the sum of 250/. three months after the 
date thereof, (one of them being the note in 
the declaration mentioned), upon the faith 
of and promise from A., that the said notes 
should oe renewed when due for the space 
of two years, and that he should receive 
from the said A., on a certain day, to wit, 
the Friday then next following, being, to 
wit, the Ist May, 183*, the amount of the 
said notes, deducting discount and stamp. 
And the defendant averred, that the said 
A. did not, either on Friday, May 1st, 1885, 
or at any other time, although often re- 
quested, pay to the defendant the amount 
of the said notes, deducting as aforesaid, or 
any sum of money whatever ; but, on the 
contrary thereof, that he, the said defendant, 
on the said May 1st, 1835, by appointment 
of the said A., went to the said place, to 
wit, 12, Fludyer-street, but the said A. 
was not, nor was any such person, either 
then or at any time afterwaras, there to be 
found ; and that the said transaction was a 

fross fraud and imposition upon him, the 
efendant, and that the note was indorsed 
to the plaintiff without consideration, that 
he held the same without value or conside- 
ration, and that there never was any con- 
sideration or value on the said note between 
any parties thereto. The plea then went 
on to aver that H. R. and the plaintiff, at 
the respective times when the note was so 
indorsed to them respectively, were privy 
to, and had full knowledge and notice of, 
the said transaction in the plea detailed^ 
and of the said fraud and imposition ; con- 
cluding with a verification. To this plea 
the plaintiff replied, de injuria: — Heldy on 
special demurrer, that the replication was 
good, inasmuch as the plea amounted only 
to matter of excuse for tne non-performance 
of the promise, and to one ground of defence 
only, IsiMC v. Farrar^ i. 65 

6. When a plea to a declaration on a con- 
tract amounts to the general issue, the re- 
plication de injuril^ is bad. Semble^ that it 
is also bad where the plea is in avoidance 
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of the contract itself. But such a replica- 
tion is only bad upon special demurrer. 
Parker v. Riley ^ iii, 230 

[SeeH^umj9Arey«v. 0' Conne/^, vii. 370; supra, 

2.] 

7. The Ramsgate Harbour Act, 32 Geo. 
3, c. Ixxiv, which imposes certain rates and 
duties on vessels entering or passing the 
harbour, exempts therefrom vessels bound 
to or from the town of Sandwich, and be- 
longing to inhabitants of that town. In an 
action of debt to recover from the owner of 
a vessel the duties payable under the act, 
the defendant pleaded a plea which brought 
him within the exempting clause : — Heid^ 
that a replication de injuria to such plea 
was improper, inasmuch as the pleaamonnt- 
ed to a denial that any debt became due 
from the defendant. Peliyy,Base, xii. 435 

IHsckargeJ] — 8. To a declaration on biUs 
of exchange for 520/., drawn by M. upon 
and accepted by the defendant, and indorsed 
by M. to the plaintifis, the defendant plead- 
ed, that, before the accepting of the bills, he 
was indebted to M. in a large amount, and 
that they were accepted on account of 520/. 
part of the debt ; that, after the acceptance, 
and before the bills became due, the de- 
fendant was also indebted to other persons 
named, and was in embarrassed circum- 
stances, and unable to pay his debts in full; 
and thereupon, by an instrument in writ- 
ing, made between M. and the said other 
persons of the one part, and the defendant 
of the other, and subscribed by M. and the 
several persons whose debts were set against 
their names, they agreed to receive from 
the defendant a composition of 7s, in the 
pound on their respective debts, payable on 
a day named, (which was after the bills 
became due). The plea then averred pay- 
ment of the composition by the defendant 
to M. and the otner subscribing creditors, 
and also that, afterwards and before the 
commencement of this suit, M. paid to the 
plaintiffs, and they received from him, di- 
vers sums of money, amounting to a sum 
sufficient to satisfy all consideration what- 
ever, for or in respect of the indorsement 
of the bills in the declaration mentioned, 
and all money due from M. to the plaintiffs 
in respect of the bills or otherwise, and all 
claims and demands of the plaintiffs in re- 
spect of the bills or otherwise on M., in full 
satisfaction and discharge of the bills, and 
of all claims and demands whatever in re- 
spect of them or otherwise ; and that the 
plaintiffs then became, and thenceforth con- 
tinued, holders of the bills, without consi- 
deration and in fraud of the defendant and 
his creditors. Replication, de injuria : — 
Held^ on demurrer, that the replication was 
bad, for that the plea amounted to matter 
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of dischaige, not of excuse. Jomb ▼. Se- 
nior^ iv. 123 

Motive cann<4 he inquired itUoJj — 9. Tres- 
pass for assaulting, beating, and ill-treating 
the plaintiff, and beating and striking her 
down with a truncheon, whereby her thigh 
was broken. Pleas : first, not guilty ; 
secondly, as to assaulting, beating, and ill- 
treating the plaintiff, that the defendant 
was possessed of a house, and the plaintiff 
was making a disturbance therein, where- 
upon the defendant requested &c., and 
then moUiter manus imposuit to turn her 
out. Replication, deinjurilk : — Held^ first, 
that the special plea was no justification of 
the striking and wounding with the trun- 
cheon ; secondly, that the fact of the dis- 
turbance being proved, the motive and in- 
tention with wnich the defendant turned 
the plaintiff out of the house could not be 
inquired into on thegeneral traverse of de 
injurili. Oakes v. Jroodt ii. 791 

[Lttcot V. NockeiU, 1 CI. & Fin. 438, com- 
mented upon. OakeMw, Wood was well con- 
sidered ; and this Court thought that Luetu v. 
NocMU had not established that a man may not, 
under the general traverse de injari&, avail him- 
self of a legal aathority, whatever his intention 
might be — Per Parke, B. Woode v. Durant, 
xvi. 153.] 

To Plea ofOiutom,'] — 10. In trespass for 
taking chattels, if the defendant justifies 
the seizure under a heriot custom, the 
plaintiff may reply de injuria absque tali 
caus&. And if there are several pleas claim- 
ing several heriots in respect of different 
tenements, one replication de injuria will 
suffice. Price v. JVoadAousey xvi. 1 



YIII. New Assignment. 

See Admission, 1, 6. — Bankruptct, III, 31 . 
— Payment, 10. — Wat, 7. 

When necessary J] — 1. Declaration in as- 
sumpsit by drawer against acceptor of a 
bill of excnange for 728/. 6«., dated 15th of 
February, 1840, payable three months 
after date. Plea, as to 609/. 10«., parcel of 
the monies in that count mentioned, that, 
after the acceptance of the bill in that count 
mentioned, thedefendant paid to the plaintiff 
the sum of 700/. in full satisfaction and dis- 
charge of (inter alia) the sum of 609/. 10«., 
parcel of certain monies mentioned and spe- 
cified in a certain bill of exchange, bearing 
date 15th of Februaiy, 1840, and drawn bv 
the plaintiff upon and accepted by thedefend- 
ant; and that the plain tin accepted and re- 
ceived the said sum of money in such fall 
satisfaction and discharge ; and that the bill 
of exchange in the count mentioned was 
and is the same identical bill as that in the 
plea mentioned, in respect whereof the said 
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payment was so made, and not any other 
or different bill. Replication, that the bill 
in the count mentioned was not nor is the 
same identical bill as that in the plea men- 
tioned, &c. ; concluding to the countiy: 
Held bad, on special demurrer. Wheder 
V. Senior, vii. 662 

[Following, but with relnctanoei Heydonw* 
Thompson, 1 Ad. & £11. 210.] 

Effect off in Trespass."] — 2, To an action of 
trespass for breakmg theplaintiff*sclo6e,and 
laying arailroad thereon, the defendant justi- 
fied under the reservation contained in cer- 
tain deeds. The plaintiff new assigned to the 
plea that the trespasses were committed on 
other and different occasions, and to a 
greater extent than was necessary, and for 
other and different purposes, and on other 
parts of the close ; to which there was judg- 
ment by default : — Held^ that on these 
pleadings the plaintiff could not dispute 
that some species of railroad was within the 
reservation, but that the question was whe- 
ther the railroad was constructed in a direc- 
tion or in a manner unauthorised by the re- 
servation. Dand Y^KingscotCy vi. 174 

Replicatum — NewAssianment."] — 8. Tres- 
pass for assaulting the plaintiff, and drag- 
ging him out of the clerk's desk in a cer- 
tain church, to wit, the parish church of 
W., and along the aisle thereof, and im- 
prisoning the plaintiff and keeping him so 
imprisoned for a long space of time, to wit^ 
twenty-four hours. Plea, as to the im- 
prisonment, a justification, on the ground 
of the plaintiff having conducted himself 
indecently in the church during divine 
service, and disturbed the congregation, 
wherefore the defendants, being the church- 
wardens, after his refusal to leave the church, 
for the preserving of decency and reverence, 
and preventing disturbance of the congre- 
gation, removed him therefrom, and, be- 
cause he threatened to return and renew the 
disturbance, imprisoned him, and kept and 
detained him so imprisoned for a reasonable 
timcy to wit, two hours ; que est eadem &c. 
Replication, de injuria, and new assign- 
ment that the defendants, after the expira- 
tion of a reasonable time, &c., continued to 
imprison the plaintiff, and kept and de- 
tained him in prison, without reasonable or 
Erobable cause, for a long time, to wit, two 
ours : — Heldf on special demurrer, that 
the replication and new assignment were 
good, and were not open to the objection of 
duplicity. Worth v. Terrington^ xiii. 781 

In Trover,']-—^, Trover by the assignee 
of A., an insolvent, for ten sets of harness, 
ten horses, &c. The defendant pleaded that 
the plaintiff, as assignee, was not lawfully 
possessed of the goods, &c., as of his own 
property, as assignee ; and also a plea stat- 
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ing that, before the insolvent petitioned for 
his discharge, the defendant sold and de- 
liyered to him divers horses and harness, 
being the same as those mentioned in the 
declaration, for 150/., on the terms that the 
defendant might at anv time, until pay* 
ment of the price, take and retain the 
horses and harness, as a pledge and security 
for such part of the price as should remain 
unpaid, until payment thereof ; that, at the 
time of the alleged conversion, 22/., part of 
such price, remained due ; and that, after 
the plaintiff became possessed as assignee, 
the defendant took the said horses and 
harness into his possession as such pledge 
and security, &c., which is the conversion 
in the declaration mentioned. To this plea 
the plaintiff new assigned, that the action 
was brought, not for the supposed conver- 
sion in the plea mentioned, but for the con- 
version of ten sets of harness, ten horses, 
&c., other than, and different from, those 
in the plea mentioned, &c. ; to which the 
defendant pleaded not guilty : — Held^ that 
the plaintiff was entitled, under the new 
assignment, to give in evidence a conversion 
by tne defendant of five horses, two of which 
were, and three were not, the subject of the 
^reement stated in the plea. BoUon v. 
Sherman^ ii. 395 



IX. Departure. 
See Annuity, 2. — Bill of Exchange, IV, 5. 

1. To a declaration in assumpsit on several 
bills of exchange, for goods sold and de- 
livered, &c., the defendant pleaded a release 
by deed, making profert. The replication 
set out the deed on oyer, from which it ap- 
peared that the plaintif!^ and others, credi- 
tors of the defendant, agreed to release the 
defendant from their claims, on his agree- 
ing to pay them a composition of lis. in 
the pound thereon, and giving certain pro- 
missory notes for the amount ; with a pro- 
viso, that in case default should be made in 
payment of any of the notes, when due, the 
agreement and release should be void. The 
replication then averred, that default was 
made in payment of one of the notes, and 
that the same was renewed by another, 
which was dishonoured when due. Re- 
joinder, that, before such default, the de- 
fendant delivered to the plaintiffs another 
promissory note, which was accepted by 
them in lieu and satisfaction of the said first 
note : — Held^ that the rejoinder was bad, as 
being a departure from the plea. NeviU v. 
Bi^le^ xi. 26 

2. Declaration in covenant by A., the 
surviving lessor in a lease for years granted 
by A., B., and C. to the defendant, on a 
covenant to repair and leave in repair, as- 
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signing breaches in not repairing, and in not 
leaving in repair at the end of the term. 
Plea, that A.. B., and C, from the time of 
making the demise until the death of B., 
and A. and C. afterwards, had a reversion 
for a longer term of years expectant on the 
lease ; and that after B.'s death, and before 
any breach of covenant, A. and C. assigned 
such reversion to D., and thenceforward 
ceased to have any reversion or interest in 
the demised premises. Replication, that 
A., B., and C. were not, until the death of 
B., nor were A. and C. afterwards, possessed 
of the said reversion in the demised premises 
in manner and form as alleged in the plea: 
— Held bad, on demurrer, as being a de- 
parture from the declaration. Chreen v. 
JafMSf vi. 656 

3. Assumpsit. — Declaration stated, that 
certain persons, usinc; the name and style of 
J. Boulcott & Co., by that name and de- 
signation drew a bill of exchange on Messrs. 
G. & E. Woolcott, and inclosed the said 
bill to defendant, who indorsed it to plain- 
tifiis. Averment, that the drawees did not 
pay the bill when due. Plea, that the 
plaintiffs were and are the persons men- 
tioned in the count as using the name and 
style of J. Boulcott & Co., and as to mak- 
ing the bill by it ; and that the indorse- 
ment of it to defendant was, in fact, an in- 
dorsement by plaintiffs in the said name and 
style of J. Boulcott & Co., and that they 
so indorsed it to him before he indorsed the 
same to them, averring that, at the time of 
his so indorsing the bill to plaintiffs, they 
were liable to pay the amount to him ac- 
cording to their previous indorsement. Re- 
plication, after setting out an agreement 
between the plaintiffs and defendant, and 
G. & E. Woolcott, to forbear and give time 
to them respectively to pay another bill ac- 
cepted by E. W. and afterwards indorsed to 
defendant, and by defendant to plaintiffs, 
till the time for payment of the bill de- 
clared on had elapsed, averred that plain- 
tiff^ had foreborne to sue accordingly : — 
Held bad, on special demurrer, for depar- 
ture from the declaration. Boulcott v. 
Woolcotty xvi. 584 

4. In trover, the declaration alleeed that 
the plaintiff* was lawfully possessed of the 
goods ** as of his own property; " and the re- 
plication, in answer to a special plea in jus- 
tification, set up a rieht to the possession of 
them in respect of lien : — Heldy that this 
was not a departure. Leffg v. Evans^ vi. 96 



X. Miscellaneous Points. 

Legal Effect must he stated^] — 1. A party 
cannot, in deducing title in pleading, set 
out a deed or will at length, with aver- 
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ments as to the meaning of its words ; he 
must state it according to its legal effect. 
RoberUon v. Showier^ xiii. 609 

[Compare Aorxkmknt, I, 5.] 

2. Where a lease reserved rent to the 
lessor, her heirs, executors, and admini- 
strators, and was declared on as a cove- 
nant to pay to lessor, her executors and ad- 
ministrators, it was held that there was no 
variance between the lease and the state- 
ment of it in the declaration, the lease 
being set out according to its legal effect, 
and the word " heirs'' being superfluous. 
Whittome y. Lamhy xii. 818 

Exception in Statute.'] — 3. Where a 
statute creating a penalty contains an ex- 
ception in the enacting clause, the plaintiff 
must shew that the defendant is not within 
the exception ; but, where the exception 
comes by way of proviso either in a sub- 
8e<^uent section or a subsequent statute, 
it IS matter of defence, and must be pleaded. 
Quare, whether the same rule does not pre- 
vail where the exception comes by way of 
proviso in the same section as the enact- 
ment ? ThibauU v. Gibson^ xii. 88 

[See 8imp9on v. Ready, xii. 736* that it does ; 
and oompaie Pilkingion v. Scott^ xvi. 88.] 

Abandonment of Plea, ] — 4. A declaration 
in assumpsit by the secretary of a joint- 
stock company, dated the 29th of March, 
stated that P. M., the secretary for the 
time being of a certain company, called 
&c., complained of the defendants, who had 
been summoned to answer the said plain- 
tiff^ as such secretary aforesaid, as by virtue 
ofa writ issued on &c. One of the pleas was 
a release by the said company of the several 
causes of action in the declaration men- 
tioned, to which there was a special de- 
murrer. Rejoinder, as to the demurrer, 
** that, inasmuch as the defendants cannot 
deny that the said last plea is insufficient in 
law, they freelv here, m court, relinquish 
the same, and abandon all verification there- 
of; therefore, let no regard whatever be 
further paid to the said pica." Issues hav- 
ing been joined on the other pleas, and the 
plaintiff having recovered a verdict on them, 
the defendants brought a writ of error, on 
the grounds — first, that it did not suffici- 
ently appear that tne plaintiff^ was secretary 
at the time the action wasbrought ; secondly, 
that no final judgment had been given as to 
the sufficiency of the third plea or of the 
demurrer, and that the same remained un- 
disposed of: — Heldy on motion by the plain- 
tiff to quash the writ of error as frivolous, 
or to i(»8ue execution, notwithstanding such 
writ, first, that it sufficiently appeared that 
the plaintiff was secretary at the commence- 
ment of the suit \ secondly, that the writ 
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of error, as to the other ground, was not 
frivolous. QuasTty whether the defendants 
were at liberty so to abandon their plea ? 
Semhhy that the proper course was for the 
plaintiff to move to strike out of the record 
the plea, demurrer, and rejoinder. M^In^e 
y. Miller^ xiii. 72d 

Surplusage,'] — 5. The declaration stated 
in the commencement of it, that the plain- 
tiff was a debtor to the King, &c., and con- 
cluded with the quo minus clause, as in the 
old form : — Held^ on special demurrer, that 
the declaration was sufficient, as this was 
surplusage only, and that the proper course 
was for the defendant to have obtained a 
summons to strike out the superfluous mat- 
ter. Alderson v. Johtuon, ii. 70 

Repugnant^.'] — 6. Repu^ancy of dif* 
fereut issues on the reconl is no ground of 
error. Cooper v. Langdon^ x. 785 

AU the Facts must he distinctly found on 
special Verdict*'] — 7. Upon a special ver^ 
diet the court of error cannot draw from 
other statements contained therein any in- 
ferences of facts necessary to the determi- 
nation of the case ; such facts must be ex- 
pressly found one way or the other, and if 
they be not, the Court will award a venire 
de novo. Tancred v. Christy^ xii. 816 



POOR-RATE. 

See Abbit&atiox, I, 1. — Church wuidens, 

6.— Rate. 

Publication under 1 Viet, c, 46.] — 1. 
Under 1 Vict. c. 45, It is a sufficient publi- 
cation of a poor-rate if a copy of it be af- 
fixed, before divine service, on the Sunday 
next after its allowance, on the principal 
or most usual door of all the churches and 
chapels of the Established Church within 
the parish in ^hich divine service is per- 
formed. It is not necessary to publish it 
on all the doors of any church or chapel * 
nor on the door of a church or chapel in 
which divine service has ceased to be per- 
formed ; nor on the door of any building, 
not being a church or chapel, in which di- 
vine service is performed. Ormerod v. 
Chadwickf xvi. 367 

Warrant of Distress.'] — 2. A warrant 
of distress for poor-rates need not in terms 
state that the refusal to pay the rate was 
proved upon oath ; it is enough to state 
that it was duly proved. The mis-recital, 
in a warrant ot mstress for poor-rates, of 
the date of the rate, is not material. Orme- 
rod V. Chadvnckf xvi. 367 

Validity of Warrant to dijitrain.] — 3. 
A warrant of distress directed the officer 
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to levy the sum of 28/. 6s, B^d,, (the 
amount of a poor-rate), and also the fur- 
ther sum of lis, 6 J. for costs incurred, 
making in the whole the sum of 28/. 16^. 
11^., together with the reasonable charges 
of taking and recovering the said distress. 
The goods seized under the warrant were 
replevied, and the defendants made cogni- 
sance, justifying the seizure of the goods, 
under the 43 Eliz. c. 2, s. 19, only : — Held^ 
that the distress was not illegal, as the de- 
fendants did nothing but what they could 
justify under the warrant of distress for 
the poor-rate alone. Skingley v. SurridgCy 

xi. 503 
[The sum legally demanded was distinguish- 
able from that which was illegally demanded; 
had it been otherwise, the warrant would have 
been bad: iS}d6a/<iy./2odertCi(,llAd.&£11.38.] 



POST-OFFICE. 

^ Dela^ of Post-office. '\ — 1. If a notice of 
dishonour of a bill of exchange be posted 
hf/ the holder in due time, he is not preju- 
diced if, through mistake or delay of the 
post-office, it be not delivered in due time. 
IVoodcock V. Houldstoorthy xvi. 124 

[Where A. offered by letter to sell goods to B., 
and B. accepted by return of post, (which was 
necessary according to the eonrse of trade), but 
the letter was delayed one day in the post-office, 
and A. re-sold the goods, the Privy Council 
held, that the acceptance was complete : Dunlop 
V. Higgms, 12 Jur. 295.] 

2. The post-office mark is not conclusive 
of the time when the letter was posted. 
Stocien v. Collin, vii. 615 

Proof of Letter,! — 3. Semble, if the post- 
mark of a letter be given in evidence, it 
ought to be proved, either by persons from 
the post-office, or by persons who are in 
the habit of receiving letters from thatpost- 
office. Woodcock v. Souldsworth, xvi. 124 
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When not destroyed.'] — 1. By indentures 
of lease and release, dated in Decern her, 
1819, and by fine and recovery, certain 
lands were settled to such uses as W. T. D. 
and F. his wife should, at any time during 
their joint lives, by deed or other instru- 
ment in writing duly executed, direct and 
appoint, and in default of appointment, to 
the use of W. T. D, for life, with re- 
mainder to trustees to preserve contingent 
remainders, then to the use of the sons of 
W. T. D. and F. in succession in tail gene- 
ral, and then to the use of their daughters 
in tail general, with cross remainders, and 
with remainder to W. T. D. in fee. In 
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1824, W. T. D. took the benefit of the In- 
solvent Act, and conveyed to the provision- 
al assignee all his interest in the premises, 
which was subsequently transferred by the 
provisional assignee to the assignee of the 
estate, in the usual way. In September, 
1828, W. T. D. and F. his wife, in execution 
of their joint power of appointment, by 
indentures of lease and release, conveyed 
the premises to trustees in fee, upon trust 
for the benefit of all the creditors of W. 
T. D. : — Held, that the power of appoint- 
ment was not destroyea by the convey- 
ance to the provisional assignee, and that 
the power was well executed by the inden- 
tures of lease and release of September, 
1828, so as to convey the estate for life of 
the wife, and the estates tail of the children, 
to the trustees under that deed. Jones v. 
Winwoody iii. 663 

IBadham v. Mee, 7 Bing. 695, commented 
upon.] 

Execution of}— -2, A testator by his will 
empowered his devisee for life of real estate 
to demise and lease for twenty -one years, 
'* so as upon such lease there were reserved 
and made payable, during the continuance 
thereof, the best improved yearly rent that 
could be reasonably nad for the same, with- 
out taking any sum or sums of money, by 
way of fine or income, for or in respect of 
such lease or leases, and that in every such 
lease there should be contained a clause of 
re-entry for non-payment of the rent." In 
exercise of this power, a lease was made 
for twenty -one years, to hold from the 11th 
of October, 1833, at the yearly i^nt of 
903/., payable by equal hjuf-yearJy pay- 
ments, viz. on the Gth April and the 11th 
October in every year, by equal portions, 
except the last half-vear^s rent, tonich was 
therein reserved, and agreed to he paid on 
the 1st of Augtist next before the determina- 
tion of the term. The lease also contain- 
ed a proviso for re-entry, if the rent should 
be unpaid for forty-two days after it be- 
came due : — Held, that the lease was a 
good execution of the power. Doe d. 
Wythe V. Rutland, ii. 661 

[Reversed, as to the reservation of rent, in Ex- 
chequer Chamber, v. 688 ; but affirmed by House 
of Lords, zii. 355, 10 CI. & Fin. 419, by Lord 
Lyndhurtt, C, Lord Brougkamt and Lord 
Campbell, Parke fB,, Willianis, J., Coleridge, J,, 
Maule, J., Rolfe, B., and WighimaUf J., (dis- 
sentientibus, Tindal, C. J., Patteaon, J., and 
Cbltman, J.) The judgments contain an elabo- 
rate review of the authorities upon this subject.] 

Execution of by Will,'] — 3. A married 
woman had power, under her marriage set- 
tlement, to appoint certain lands to uses by 
her IsjBt will and testament, '* signed and 
published in the presence of, and attested 
by, three or more credible witnesses." The 
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reversion in the same lands, subject to cer- 
tain life estates, was also vested in her. She 
made a will, containing a devise of all her 
jiroperty, real and personal, but not refer- 
ring to the power. The attestation stated 
the will to be signed, sealed, and delivered 
by the testatrix, in the presence of three 
witnesses, whose names were subscribed : — 
Heldf that the will was a due execution of 
the power. CurteU v. Kenrick, ill. 461 

Meanifuf of '^ Duly Attested:'^ — ^. A 
power to demise premises with the consent 
of A. B., in writing, duly attested^ i? not 
well executed by a demise which professes 
to be made with the consent of A. B., 
'* testified by his being a party to those 
presents ;" the meaning is, tnat the written 
consent shall be signed in the presence of a 
witness. Freshfield v. Reed^ ix. 404 

[See Doe d. Burdett v. Spiitbury, 10 CI. & 
Fia. 340y for a full review of the authorities on 
this subject.] 
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See Abaj^donment. — ^Abatement. — ^Admis- 
sion OP Document. — Affidavit. — 
Amendment. — Arbitration, VI. — Ar- 
rest. -^ Attachment. — Bail. — Begin 
(Right to). — Capias. — Certiorari. — 
Costs. — Costs (Secoritv for). — De- 
murrer. — Distringas. — Ejectment. — 
Error. — Exceptions (Bill op). — Ex- 
ecution. — Information, II. — Inspec- 
tion, — Interpleader. — Irrbgularitv. 
Issuable Pleas. — Judgment. — Judg- 
ment AS IN CASE of Nonsuit. — Jury. — 
Notice of Action.— Outlawry. — Par- 
ticulars of Demand. — Scire Facias. — 
Stay of Proceedings. — Summons (Writ 
of). — ^Venue. — ^Waiver. 



I. Pleadings. 
II. Rules, Orders, and Motions. 

I. Pleadings. 

Ruleto pleadJ] — 1. Where several pleas 
are pleaded, which amount only to one 
entire answer to the declaration, (as general 
issue to part, pavment to other part, &c.), 
no rule to pleaa several matters is neces- 
sary. Archer v. Qarrardy iii. 63 

2. When a rule to plead is given before 
notice of declaration, it is irregular ; but 
the irregularity is waived by taking out a 
summons for time to plead. Pope v. Manny 

ii. 881 

8. There is no irregularity in entering 
a rule to plead before notice of declaration, 
but on the same day, Aikman v. Conwayy 

iii. 71 
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4. The defendants, after obtaining a 
week's time to plead, took out several sum- 
monses on successive days for further time, 
the last being returnable on the day after 
the week's time had expired ; but took no 
order on either of them. On the same day 
the plaintiff signed judgment : — Held, re- 
gular. Bass V. Cooper^ ii. 810 

5. A declaration was delivered on the 
9th of Januarv, indorsed to plead in four 
days, and on the same day the plaintiff de- 
manded a plea. The plaintiff having signed 
judgment for want oi a plea at one o'clock 
on the 14th : — H^'ld, that the judgment 
was regular. Blundell v. Hanson, ii. 243 

[Kemp V. Tyton, 3 Dowl. P. C. 265, is not 
correct.] 

Date of Pleadin^s.'j-'G. The rule of H. 
T., 4 Will. 4, re^uirinff that " every plead- 
ing " shall be intitled of the day of the 
month and year when pleaded, does not 
apply to a similiter added by one party for 
the other. Shackel v. Ranker, ill. 409 

Omission of Date.'] — 7» Where a plea is 
delivered, bearing date on a former day^, 
contrary to the rule of H. T., 4 Will. 4, it 
is an irregularity, but not a nullity. Hod- 
son V. Pennell, iv. 373 

8. Semble, that, where a party adds the 
similiter, forming part of his own plead- 
ings, it is a pleadmg within R^. Gen., 
H. T., 4 Will. 4, r. 1, and must bear a 
date, or it may be set aside for irregularity : 
such irregularity is not waived by the 
party, to whom the issue so made up is de- 
livered, omitting to take that objection, oa 
attending a summons to shew cause why 
the action should not be tried before the 
sheriff. Middkton v. Woods, vi. 189 

Time to plead,] — ^9. Where a defendant, 
having obtained Un order for time to plead, 
takes out a summons for particulars, which 
is dismissed after the expiration of the time 
given for pleading, he is entitled only to the 
remainder of the same day for pleading. 
Mengens v. Perry, xv. 637 

Order peremptory,'] — 10. An order "per- 
emptory ' for time to plead does not pre- 
clude the defendant from again applying- 
by summons for further time ; and if he 
take out such further summons, judgment 
signed for want of a plea, after the summons 
is returnable, is irregular. Beazl^ v. Bai^ 
Uy, xvi. 5& 

^^ Rejoining Gratis" means without aRuleJJ 
— 11. The term "rejoining gratis " means 
rejoining without a rule for that purpose ; 
and therefore, where a defendant is under 
those terms, he has still four days from the 
delivery of the replication in which to re- 
join ; the only effect of that term being to 
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dispense with the necessity of a rule to 
rejoin. Adkins v. Andersen, x. 12 

CcunseVs Signature.'] — 12. The test of 
the necessity of counsel's signature is the 
substance of the plea, not the conclusion. 
Therefore a replication of nul tiel record, 
although it conclude with an ordinary ve- 
rification, does not require counsel's signa- 
ture, and the erroneous conclusion does not 
render it a nullity, so as to entitle the de- 
fendant to si^ judgment of non pros. 
Thompson v. Nicholas, x. 330 

\_Aec. Stevens T. Angell, 1 Dowl. & L. 150 — 
Per Coleridge, J.] 

13. A plea of the Statute of Limitations 
must be signed by counsel. Roberts v. 
Howard, ix. 838 

Omission of Signature renders pleading 
a Nullity.'] — 14. Where a defendant pleadea 
nun quam indebitatus to the whole decla- 
ration, and a special plea concluding with 
a verification, and to which, therefore, 
counsel's signature was requisite, but deli- 
vered them without counsel's signature : — 
Held, that the plaintifi^ might treat the 
whole pleading as a nullity, and sign judg- 
ment as for want of a plea. Judgment for 
want of a plea was signed on the 17th of 
April, and a summons was taken out for 
setting it aside, which was discharged on 
the 23rd. Execution issued on the 27th, 
and on the 28th defendant moved the 
Court to set aside the judgment for irregu- 
larity : — Held, that the application was too 
late. Shield Y. Quick, viii. 289 

15. A plea of plene administravit does 
not require to be signed by counsel. Heed 
v. Spurr, ii. 70 

Setting aside PleaJ] — 10. To an action 
on a bin of exchange by indorsee against 
acceptor, the defendant pleaded, that, after 
the bill had been indorsed to the plaintiff, 
and before it became due, and before he 
had notice of such indorsement, he gave 
another bill to the drawer by way of re- 
newal, and in lieu of the first-mentioned 
bill ; and that he had not before or at the 
time he accepted the latter bill, or at any 
time before the commencement of this suit, 
any notice that the first bill of exchange 
had been indorsed to the plaintiff ; and the 
defendant did not then, nor until after the 
same became due, know that the plaintiff 
was the holder of the bill : — The Cfourt set 
aside this plea as frivolous. Bradbury y, 
Emans, v. 595 

17. To an action by the payee against 
the maker of a promissory note, the de- 
fendants pleaded, that there was no consi- 
deration for the note, and that it was made 
subject to the condition that the defendants 
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should not be called upon to pay the same 
if they were not able, but that it should be 
renewed. There was an affidavit that the 
plea was false. The Court set aside the 
plea, on the ground of its being false and 
tricky, and calculated to embarrass the 
plaintiff. Mitford v. Finden, viii. 511 

IssiLes in Fact and Law,'] — 18. Where 
there are issues both in fact and law in 
an action, although the plaintiff has an 
option to try either first, that is subject to 
the discretion of the Court ; and they will, 
in general, direct the issues in law to be 
determined first, since the cause may be 
decided thereby, and the trial become un- 
necessary ; and also because after verdict 
there can be no amendment on the de- 
murrer. Crucknell v. IVueman, ix, 084 

[As to the coBts of a stet processus after judg- 
ment on demurrer, see Quarrington v. Arthur, 
xi. 491.] 

II. Rules, Orders, and Motions. 

Service of Rule.'] — 1. Service of a rule 
by giving it to the defendant's servant at 
his warehouse, that being his usual place 
of business, held insufficient. Ibotson v. 
Phelps, vi. G26 

2. An affidavit of service of a rule nisi 
stated, that the deponents served 'Hhe 
above-named defendant with a true copy 
of the rule, by delivering and leaving with 
one H., at the defendant's residence, situ- 
ate &c., a true copy of the said rule, and 
at the same time shewing the original 
thereof, and that the said H. promised to 
deliver the said copy to the defendant :" — 
Held, to be insufficient, as it did not shew 
a service on any person connected with the 
defendant's residence. Taylor v. PThit^ 
worth, ix. 478 

Order at Chambers,'] — 3. An order nisi 
before a judge at chambers makes itself 
absolute, unless cause shewn ; and if no one 
appears, the proper course is for the oppo- 
site party to go m to the judge and get it 
dischai'ged, otherwise it becomes absolute. 
Humphreys v. Jones, vi. 418 

Rescinding Judges Order.]--4c, An affi- 
davit in support of a rule to rescind a 
judge's order need not take notice of a 
previous application for the same purpose 
made at chambers, and refused ; unless it 
be necessary to do so in order to account for 
apparent delay in making the application 
to the Court. Thomas v. Evans, ix. 829 

Service of Order,] — 5. A party obtaining 
a judge's order ought to serve it forthwith, 
that is, before the opposite party is entitled 
to take a fresh step. Where a party, at 

4m 
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five o'clock on the day before the time for 
joining in demurrer expired, obtained an 
order for three days' time to join in de- 
murrer, which was not served until two 
o'clock on the following day, and the plain- 
tiff had signed judgment at the openmg of 
the office at eleven o'clock on the same morn- 
ing : — Heldy that the order had been serv- 
ed too late. Kenn^ v. Hutchinson^ vi. 134 
[In the Qaeen's fieneb, a rule discbargiDg a 
rule for nonsuit on a peremptory undertaking, 
must be drawn np and served by plaintiff : Lan- 
dells V. Ball, 5 D. & L. 62.] 

Rising of the Court.'] — 6. Where a rule 
is drawn up to shew cause peremptorily on 
a day named, it may be made absolute as 
soon as the Court has gone through the 
bar on that day. This is for such purpose 
to be considered to be the rising of the 
Court. Lace v. Adamson, xii. 807 

Notice of Rule to set aside Proceedings.'] 
— 1. On the Gth of January a writ of sum- 
mons was served, and on the evening of the 
Idth the plaintiff's attorney was served 
with notice of a rule nisi, having been ob- 
tained to set aside the copy and service of 
the writ, and that such rule would be 
drawn up and served on him on the open- 
ing of the office the following morning. 
Late in the afternoon of the following dav, 
no rule having been served, the plaintiff, 
entered an appearance for the defendant,! 
filed his declaration, and delivered notice 
thereof. Two hours afterwards, the plain- 
tiff's attorney was served with a copy of 
the rule : — Heldy that the application to 
set aside the proceedings, being made be- 
fore the appearance was entered, was in 
time ; and that the plaintiff, having had 
notice that a rule to set aside the proceed- 
ings had been obtained, ought not to have 
taken a step in the cause ; and the Court 
made the rule absolute. Tiling v. Hodg- 
Sony xiii. 638 

Right of coming to the Court.] — 8. 
Where a judge at chambers, upon the hear- 
ing of a summons on affidavit, dismisses 
the summons upon the merits, the party 
may renew his application to the Court on 
additional affidavits. PHer.DaviSy vi.646 

[SOf even after a second summons before the 
jndgesy there is a right to come to the Court : Re 
Stretton, xiv. 806.] 

Hearing Counsel at Chambers*] — ^9. The 
rule of the judges against hearing counsel 
at chambers during term does not apply to 
summonses which were taken out and re- 
turnable in vacation, but were adjourned 
to a day in term. Doe d. Roberts v. RoCy 

xiii. 691 

Postponement of DriaLl — 10. Where a 
party obtains an order for the postponement 
354 



of the trial of a cause on payment of costs 
of the day, he must give notice of taxation 
of such costs, otherwise the other party 
may go on to trial. Waller v. Jofy xvi. 60 



PREROGATIVE. 

See Charter. — Coroner. — Excbbqttsr. — 
Information. — ^Intormatior of Intru- 
sion, 4. 

Praying a Tales,] — 1. Semblcy that, in 
an information at the suit of the Attorney- 
Genera], a tales may be prayed for the 
Crown without his warrant, though he be 
not present; but not for the defendant. 
Attorney-General v. Parsons, ii. 23 

[In the argnment and jndgment will be found 
much ?alaable information as to the prerogative 
rights of the Crown.] 

Right to withdraw the Record.]— 2. U 
an information at the suit of the Crown, 
notice of trial was given in Trinity Term, 
1838, but afterwards countermanded. The 
Court discharged a rule obtained by the 
defendants in Hilary Term, 1842, to set 
down the cause for trial at the sittings after 
Easter Term. Regina v. Ray, ix. 760 

Removal of Cbtutf.]— 3. An action of 
trespass qu. cl. frer. was brought in the 
Court of Common rleas, to which the de- 
fendant pleaded pleas alleging that the 
locus in quo was within the limits of the 
forest of Waltham ; that the Queen was 
seised in fee, in right of her crown, of the 
forest ; and justifying the trespasses as the 
servant and by command of the Queen. 
This Court (after a two days' notice to, 
and hearing counsel on behalf of, the plain- 
tiff) ordered the cause to be removed into 
the office of Fleas of the Exchequer, by a 
rule absolute in the first instance, on the 
allegation of the Attorney- General, that the 
pront of the Crown came in question in 
the cause ; the plaintiff being put in the 
same state of forwardness as he was in the 
Court of Common Pleas. Attom^-Gene-' 
ral V. Halletty xv. 97 

[So, no affidarit is necessary for trial at bar : 
Paddock V. Forester, 8 Dowl. P. C. 834 ;— or for 
a mandamus to examine witnesses, under 33 Geo. 
3, c. 52 : Reg v. Douglas, 2 Dowl., N. S., 416 ;— 
or, semble, to stay proceedings in ejectment 
against the Crown : Doe d. Legh v. Roe ; supra, 
viii. 583.] 



PRESCRIPTION ACT. 

See Easement. — Free Warren. — Pas- 
turage. — Tithes. — Water. — Wat. 

Pro^ d Prendre.] — 1 . The grant to a per- 
son^ his heirs and assigns^ of *' &ee liberty, 
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of with servEuits or otherwise, to come into | 
and upon lands, and there to hawk, hunt, 
fish, and fowl," is a grant of a license of 
profit, and not of a mere personal license of 
pleasure ; therefore, it authorises the gran- 
tee, his heirs and assigns, to hawk, hunt, 
Scc.,hj his servants in his ahsence. Such 
a liberty is, therefore, a profit k prendre 
within the Prescription Act, 2 & 3 Will. 4, 
c. 71, s. 2. Wickham v. Hawker, vii. 63 
[The pleadingB are set out, and were held to 
shew a good title : see p. 81.] 

Statement of, in pleading,'] — 2, A claim 
to a profit a prendre in gross ought to be 
set foilh in pleading, under the stat. 2 & 3 
Will. 4, c. 71, s. 1, as having been enjoyed 
for the periods mentioned in that section, 
according to the provisions contained in the 
6 th section of the abt. Welcome v. Uptony 

v. 398 

Right to take Cba/.]— 3. The right to a 
given substratum of coal lying under a 
certain close is a right to land, and cannot 
be claimed by prescription. Aliter, of a 
nght to take coal in another man's land. 
Wilkinson v. Proudy xi. 33 

Unity of SeisinJ] — 4. In trespass qu. cl. 
freg., to a plea of enjoyment of a right of 
way over the plaintifi's close, by the occu- 
piers of a close called W., for twenty years 
next before the commencement of tne suit, 
under the stat. 2 & 3 Will. 4, c. 71, s. 2. 
the plaintiff replied, that, before the period 
of twenty years mentioned in the plea, 
one W. C. was seised in fee, as well oi the 
close mentioned in the declaration as of the 
close called W., and continued so seised 
during part of the said period of twenty 
years, to wit, until &c., when he died so 
seised: — Held bad, on special demurrer; 
for that unity of seisin was not inconsbtent 
with the right as alleged in the plea, and 
unity of possession (Ai that were meant by 
the replication) might have been given in 
evidence under a traverse of the right as 
alleged in the plea. England v. WaU, 

X. 699 

Enjoyment as of Right must he continue 
ous."] — 6. The enjoyment of an easement 
as of right, for twenty years next before 
the commencement of the suit, within the 
stat. 2 & 3 Will. 4, c. 71, means a continu- 
ous enjoyment as of right, for the twenty 
years next before the commencement of 
the suit, of the easement, as an easement 
without interruption acquiesced in for a 
year. It is, therefore, defeated by unity of 
possession during all or part of the twenty 
years ; and such unity of possession need 
355 



not be specially replied under the 5th sec- 
tion. Onl^ V. Gardiner y iv. 496 
[In Pye v. Mumford, 17 L. J., Q. B., 138 ; 
12 Jar. 578, it was held that a life estate, or 
other portion of time, which is to be excluded 
under sec. 7, most be specially replied.] 

Ehjcymentfor Ttoenty Fearw.^— 6. Such 
enjoyment, in order to give a nght under 
that statute, must be up to the time of the 
commencement of the suft, not up to the time 
of the act complained of; and consequently 
an enjoyment for twenty years or more, 
before that act, gives only what may be 
termed an inchoate title, which may be- 
come complete or not bv an enjoyment 
subsequent, according as tnat enjoyment is 
or is not continued to the commencement 
of the suit Ward v. Robins, xv. 242 

Plea.'] — 7. In a plea, under the stat. 2 & 
3 Will. 4, c. 71, it is sufficient to allege that 
the user had existed for forty years before 
the commencement of the suit, and it need not 
be alleged to have been for forty years be- 
fore the act complained of in the declara- 
tion. Wright v. Williams, i. 77 

Replication of lAfe .E5rfa<tf.]— «. A repli- 
cation of a life estate to a plea of enjoy- 
ment for forty years, under the stat. 2 & 3 
Will. 4, c. 71, must shew that the plaintiff 
b the person entitled to the reversion ex- 
pectant on the determination of the life 
estate. Wright v. WiUiams, i. 77 
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See Death. — ^Easembnt, 1. — Illegality, 7. 
— Inclosure. — Inclosurb Act, II, 1, 2. 
— Insurance, II, 17. — Post-office. — 
Surrender, 2. 

1. The general rule is, that all docu- 
ments are presumed to have been made on 
the day they bear date, Sinclair v. JBag^ 
galey, iv. 318 

[See supra, Date, I, n.] 

2. Acting in an official capacity is pre- 
sumptive evidence of having been duly ap- 
pointed. M'Gah^ V. Alston, ii. 206—211 

[See sopra, Evidence, VII, 2.] 

3. In ejectment by a mortgagee against 
the assignee (under the Lords Act) of the 
mortgagor : — Held, that a letter from the 
mortgagor to the mortgagee, dated previ- 
ously to the assignment, was evidence 
against the defendant, and would be pre- 
sumed to have been written at the time of 
its date, until the contrary was shewn, 
Ooodtitle d. Baker v. Milbum, ii. 863 

Presumption as to Date. \ — 4. A written 

4m2 
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paper containiBg a statement of mutaid 
accounts between a creditor and a bank- 
rupt, by whom it was agned, and bearing 
date previous te the bankmptey, shewing 
a balance due te the creditor, is primi facie 
eTidenoCy as against the assignees in an ac- 
tion brought b^ them against the creditor, 
that it was written at the time it bore date. 
Semble^ that such a document is evidence of 
payment, and not of a set-off, and ought to 
be pleaded as such. Sinclair v. BaggaUy^ 

IV. 312 

Of Livery of Seisin.'] — 5. Semble^ that 
possession for a less period than twenty 
years is not sufficient to leave to the jury 
for them to presume that livery of seisin 
has been made. Doe d. Lewis v. DavieSy 

ii.503 



Of Execution of DeedS^—B. Signing and 
sealing are nrimi facie evidence of dehvery 
— ^Per Lora Abinger, C. B. Davidson v. 
Cooper, xi. 784 
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See Faciovl — False Refrbsentatiox, 7. 
— Frauds (Statute op). III, 13. — 
Fbeioht, 1. — Husband and Wife, II, 4. 
— Insubance, II, 16. — Mining Company. 
— Pabtners. — Railway, II. 



I. Generally. 
II. Liability op Agent. 



I. Generally. 

Parties to Contracts.] — 1. There is no 
doubt, that, where an agreement is made, it 
is competent to shew that one or both of 
the contracting parties were agents for other 
persons, and acted as such agents in making 
the contract, so as to give tne benefit of the 
contract on the one hand to, and charge 
with liability on the other, the unnamed 
principals; and this whether the agreement 
be or be not required to be in writing by 
the Statute of Frauds — ^Per Cur. Higgins 
V. Senior^ viii. 844 

[See Beckham v. Drake, ix. 88, 91, 98.] 

2. In an action by an innkeeper against 
one of the committee of a candidate at a 
contested election, for refreshments sup- 
plied to voters, which were, in &ct, ordered 
through a third party, M.: — Heldy that the 
plaintiff was bound, in order to recover in 
the action, to prove that M. was employed 
by the defendant alone, or by the defendant 
and others, to give the order, and that the 



defendant, in so employing M., was not 
acting as agent for any other person ; or 
else that M. was a principal jointly with 
the defendant, or with the defendant and 
others; and that it would make no differ- 
ence, that the plaintiff, at the time, consi- 
dered M. as authorised to contract on be- 
half of the candidate, if in fact he was not 
so authorised. Thomas v. Edwards, ii. 215 

Emplcymeni of SHU cannot be deputed.] — 
3. In an action on an agreement for the aiile 
of goods at a valuation to be made by A., 
the issue was, whether a valuation was 
made by A. It appeared that the goods 
were in JGact valued by B., A.'s clerk : — 
Heldy that the defendant was not bound by 
it, unless it were shewn that it was agreed 
between the parties that B.'s valuation 
should be taken as A.!s; and that the fact 
of the defendant's seeing B. valuing, and 
making no objection until B. told him the 
amount, was not evidence of such agree- 
ment. Ess V. Truscotty il. 385 

Members of dub,]—^. The committee of 
a club are not agents for the members to 
pledge their individual credit, where the 
rules of the club require that it shall be 
carried on by ready money only. Flemyng 
V. Heetary n. 178—188 

Todd V. Endyy vu. 427 ; viu. 605 

Right to revoke Agents Authority.] — 5. 
Case. — The declaration by assignees of 
bankrupts stated, that the defendant was 
a commission agent at Montreal, and that 
the bankrupts, before their bankruptey, 
delivered to him certain goods, which were 
not to be sold at less than invoice prices ; 
that, at the time of the bankruptey, a laige 
quantity of these goods remained in the de- 
fendant s hands unsold ; that the plaintiffs^ 
beine assi&;nees of the bankrupts, directed 
the defendant not to sell the goods at less 
than invoice prices, until he had rendered 
to them an account of the goods, and the 
plaintiffs had been enabled to judge, and 
had determined, and had given the defend- 
ant notice, whether they would redeem the 
goods without sale or not. Breach, that 
the defendant, after the bankruptey, and 
fiiier he had rendered an account of the 
goods, sold them at less than invoice prices, 
although the defendant, after the rendering 
of the account, and before the sale, was re- 
quired by the plaintiffs, and they gave him 
notice, to send the goods to Englandy and 
that they would redeem them without sale. 
The defendant pleaded, that, after the bank- 
rupts had caused the goods to be delivered 
to him, and before, and at, and after their 
bankrupte V, and whilst the goods remained 
unsold in jus hands, the defendant, for ad- 
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vances made before the bankruptcy, had a 
lien npon the goods ; that the oankrupts, 
before their bankruptcy, and after the de- 
livery of the G'oods, m consideration, of the 
advances maoe by the defendant, apeed 
with the defendant that he should sell the 
goods at the best market prices and realise 
thereon against his said advances ; that the 
defendant, relying upon the authority to 
him to sell and realise aG;ainst his said ad- 
vances, permitted his advances to remain 
unpaid for a long time, to wit, until, and at, 
and after the bankruptcy ; that after the 
bankruptcy, and after the defendant had 
rendered an account of the goods, and whilst 
they were unsold, the maintiffs did not 
tender or offer to pay tne defendant his 
advances or lien, or to redeem the goods, 
before the defendant should part with 
them, and the said goods so remaining on 
hand were then deteriorating and depre- 
ciating in price, and the market getting 
worse ; wherefore he, the defendant, exer- 
cising his best judgment for the estate of 
the bankrupts and the plaintiffs, as as- 
signees, and to realise his advances, after he 
was required to send the goods to London 
to be redeemed, sold the said goods at the 
best market price, according to the said 
authority of tne bankrupts to him in that 
behalf, using his best judgment therein as 
he lawfully might ; and, after giving credit 
for the proceeds under sucli sale, there still 
remained due to the defendant a large sum 
of his said advances, and the estate of the 
bankrupts and the plaintiffs, as assignees, 
were still indebted in a laive amount on 
account of the advances : — Held^ first, that 
the breach did not, by alleging that the 
plaintiffs gave the defendant notice to send 
the goods to England, render the declara- 
tion Dad ; secondly, that the plea was bad, 
as it shewed no consideration for any agree- 
ment which deprived the bankrupts or the 
assignees of their right to revoke tne autho- 
rity to the defendant to sell. Raleiph v. 
Atkinson^ vi. 670 

Ratification,'] — 6. When one means to 
act as agent for another, a subsequent rati- 
fication by the other is always equivalent 
to a prior command ; nor is it any obiection 
that the intended principal was unknown 
at the time to the person who intended to 
be the agent — Per Parke, B. Foster v. 
Bates, xii. 233 

Communication to Agent by Principal not 
Evidence,'] — 7. Where the plaintiff, tnrough 
his agent, contracted with K. for the sale 
of goods, and the question was whether 
they were sold on the credit of K. or of the 
defendant, whose agent K. was for the pur- 
chase of such goodsi^-Held, tha^ a letter 
367 
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of instruction from the plaintiff to his agent 
on the subject of the sale, not communi- 
cated to JL, or to the defendant, was not 
admissible in evidence for the plaintiff^ 
Smethurst v. Taylor, xii. 545 

Riffht to sue as Principal,on Contract made 
as Agent.'] — 8. Where the plaintiff^ made a 
written contract for the sale of goods, in 
which he described himself as the agent of 
A., and the buyer accepted and paid the 
price of a portion of the goods, and had 
then notice that the plaintiff was himself 
the real principal in the transaction, and 
not the agent of A. :—Held, that the plain- 
tiff might sue in his own name for the non- 
acceptance of and non-payment for the re- 
sidue of the goods. jStayner v. Orote, 

XV. 359 

IBieierton v. Burrell, 5 M. & S. 383, doubted: 
lb. 366.] 



II. LiABiLiTT OF Agent. 

Agent not liahle,where contracting as such, 
after Death o/PrtiwJfpa/.]-—!. Where a man, 
who had been in the habit of dealing with 
the plaintiff for meat supplied to his liouse, 
went abroad, leaving his wife and family 
resident in this country, died abroad: — 
Held, that the wife was not liable for goods 
supplied to her after his death, but before 
information of his death had been received, 
she having had originally full authority to 
contract, and done no wrong in representing 
her authority as continuing, nor omitted 
to state any fact within her knowledge re- 
lating to it, the revocation itself being by 
the act of God, and the continuance of life 
of the principal being equally within the 
knowleage of both parties. Smout v. 77- 
hery, x. i. 

Agent cannot discharge himself from Lia^ 
Ulity by Parol Evidence.]— 2.. In an action 
on a written agreement, purporting on the 
face of it to be made by the defendant and 
subscribed by him, for the sale and delivery 
by him of goods above the value of 10/., it 
is not competent for the defendant to dis- 
charge himself on an issue on the plea of 
non assumpsit, by proving that the agree- 
ment was really made by him by the au- 
thority of, and as agent for, a third person, 
and that the plaintiff^ knew those facts at 
the time the agreement was made and 
signed. Higgins v. Senior, . viii. 834 

\Acc. Jones ▼. Liitledale, 6 Ad. & EU. 486.] 

Money had and received will lie against 
Agent, although received by him as Agent,] 
— 3. A lease was about to be granted to the 
plaintiff, to which it was necessary that C. 
should be a confirming party. The attor- 
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ney of the propooed levon applied to him 
for that purpose, and the defendant, as C/s 
attorney, answered the application, requir- 
ing certain documents to he furnished, &c^ 
lor which business the defendant had a 
claim on C. It was ultimately agreed that 
C. should concur in the lease on Uie terms, 
as the defendant contended, that all the 

East costs, as well as those to be occadoned 
y hb joining in the lease, should be paid 
by the trustees, as the plaintiff contended, 
that the latter costs only should be paid. 
The lease, having been engrossed and exe- 
cuted by the lessors, was sent to the de- 
fendant to procure C/s execution. The 
defendant sent an account of his costs 
against C. to the attorney of the lessors, 
who oomphiined of the amount ; on which 
the defendant said that C. should not exe- 
cute unless that amount was paid to him, 
and, when C. had executed, refused to de- 
liTer up the lease until the whole amount 
was paid. The attorney of the lessors, af- 
ter tendering a smaller sum to the defend- 
ant, paid him the larger sum under protest, 
for tne plaintiff to obtain possession of the 
lease: — Hdd^ that an action to recover 
back the overplus was rightlv brought bv 
the plaintiff against the defendant, although 
the latter merely acted as C/s attorney, 
and that such action was maintainable. 
Smith V. Sleapy xii. 585 

A. Declaration in case against agent for 
improperlv drawing a bill upon his princi- 
pal. Piekwood v. IfeaU, x« 206 

[8te Plbaoino, IV. 9.] 
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See BiLLB OF Exchanob, 1, 7. — Covbnamt, 

V,3. 

CongtrueiionofB<md.'\---\. The defendant 
entered into a bond to the nlaintifis, in the 
penal sum of 250/., which recited, that, 
whereas R. J. had agreed to become tenant 
to the plaintiffs of a public-house, and it 
was stipulated, on the letting, that R. J. 
should take from the plaintins all the ale, 
spirits, &c., which should be consumed on 
tne premises, and that he should become 
bound with a surety to pay for all ale, &c., 
which he should receive from the plaintiffs, 
to the amount of 50/., before he should 
have a fresh supply from them of the same, 
and so should continue to do from time to 
time, so long as he should continue tenant 
of the plainUfis ; and that, when he should 
cease to be such tenant, the surety should 
be liable to the plaintiffs for such sum not 
exceeding 50/., which the said R. J. should 
or mi^ht then owe to the said plaintiffs for 
ale, &c. supplied by them to him. The 
condition then was, that if R. J. should, 
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from to ttme,*'pay to the plauitiflb for aU 
the ale, &c. which he should from time to 
time have had from them, to an amount 
not exceeding 50/., before he should have 
had a fresh supply of the same, and when 
he should become indebted to them in that 
sum ; and if the said R. J. should pay the 
plaintiffs all sum and sums of money which 
ne should owe them for ale, &c., not ex- 
ceeding 50/., when he should cease to be 
their tenant, the bond to be void : — Held^ 
that under this bond the surety was not 
liable for any sum, not exceeding 50/., 
which R. J. might owe the plaintifib at the 
end of the tenancy, fdthough he might 
have had from them a further supply of 
ale, &c. at a time when he owed them 50/. 
and upwards. Seller v. Jcmeij xvL 112 

Exeeutum of Bend Uf aU ike SurtHee nci 
Eesential.'] — 2. To a declaration stating that 
T. was lessee of certain tolls, and that b. and 
the defendant agreed to join with T. in a 
bond conditionc»d for payment of the rent 
under the lease, and alleging as a breach that 
the defendant refused to join T. in the bond, 
the defendant pleaded, first, that at the time 
of tendering the bond to him, S. had not ex- 
ecuted the same, nor was he present ready 
to execute it jointly with the defendant ; se- 
condly, that S. died before the commence- 
ment of the suit, and that before his death 
the bond was not tendered to the defendant 
for execution, nor was he requested to exe- 
cute it: — Heldy that the pleas were bad. 
Home V. Ranudale, ix. 329 

Retirement ofcneo/the Jirsi, Being Ob- 
ligeesy dischargee Surety J\ — 8. Debt on bond 
against a surety. The condition recited, 
that the chancellor, masters, and scholars 
of the University of Cambridge had ap- 
pointed B., C, and J. their agents for the 
sale of books printed at their press in the 
university, ana that the defendant had of- 
fered to enter into a bond with them as a 
surety ; and it was conditioned that, if the 
said B., C, and J., and the survivors and 
survivor of them, and such other person or 
persons as should or might at any time or 
times thereafter, in partnership with them 
or any or either of them, act as agent or 
agents of the said chancellor, &c., or their 
successors, for the sale of books as aforesaid, 
did and eiiould duly account to the said 
chancellor, &c., and their successors, for aU 
books delivered or sent to them, or any or 
either of them, for sale as aforesaid, and 
should pay all monies which shall become 
payable to the said chancellor, &c., in re- 
spect of such sale, then the obligation to be 
void, &c. : — Heldf that by the retirement 
of J. from the partnership of B., C, and 
J., the defendant, as their surety, was dls- 
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chamd from all further liability on this 
bond. University of Cambridge y . Baldwin^ 

V. 680 
[Compare Chapman r. BecHngton, 3 Q. B. 
703 ; ana sapra, UnARANTR, 7.] 

Mighi to sue a Sure^.J—^, A surety may 
recover contribution from bis co-surety in 
an action for money paidj and he may reco- 
ver contribution according to the number 
of the sureties, without reference to the 
number of the principals. Where the 
plaintiff and defendant had executed, as 
sureties, a warrant of attorney, given as a 
collateral security, for a sum of money ad- 
vanced on mortgage to the principals, and, 
on default being made by the principals, 
judgment was entered up on the warrant 
of attorney, and execution issued against 
the plaintiff: — Held, that he was entitled 
to recover from the defendant, as his co- 
surety, a moiety of the costs of such execu- 
tion. E^emp V. Finden^ xii. 421 

On Joint and Several Promissory Note,"] 
— 6. Where one of two persons, who, as 
sureties for a third, dffued, together with 
the principal, a joint ana several promissory 
note, on the note becoming due, paid the 
amount, although no demand had been 
made or action brought against him by the 
holder: — Held^ that such payment could 
not be considered voluntary, and that he 
might sue his co-surety for contribution. 
Pitt v. Furssord, viii, 638 

Statute of Limitations,'] — 6. As between 
principal and surety, the statute runs from 
the date of each payment made on his ac- 
count ; but as between co-sureties it runs 
only from the time that the co-surety pays 
more than his proportion. Davies v. 
Humpkreysy vi. 163 

Surety is liable where he contracts that 
Principal ma^ he compounded mth.'] — 7. As- 
sumpsit on a written guarantee given to the 
plaintifis for goods to be supplied by them 
to one G., to the extent of 400/. The 
guarantee provided, that the plaintiffs were 
to have fuU liberty to extend the period of 
credit to G., and to hold over or renew 
bills, notes, or other securities given by 
him, *^ and to ffrant to G., and the person 
liable upon sucn bills, notes, or securities, 
any indulgence, and to compound with 
him or them respectively, as tne plaintiffs 
might think fit, without the same aischarg- 
ing or in any manner affecting the liability 
of the defendant, by virtue of the guaran- 
tee." The declaration then averred the 
supply of goods exceeding the guarautee, 
of which sum 168/. was unpaid by G., of 
which the defendant had notice, and was 
requested to pay that sum, but had not 
done so. Flea, that, after the debt was in- 1 
369 ^ 
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curred by G., and before action brought, the 

Slaintiffs became parties to a composition- 
eed between G. and his creditors, where- 
by he assigned all his stock-in-trade, &c., 
for the benefit of his creditors ; and that, 
in consideration thereof, ^he plaintiffs and 
the other creditors, parties thereto, granted 
a general release to G. of all debts and de- 
mands against him. The plea then ayer- 
red, that the promise in the declaration was 
only made by the defendant as surety, and 
that the plaintiffs, by the deed, released G. 
without the privity of the defendant, and 
without notice : — neldy on demurrer, that, 
under the express terms of the guarantee, 
the security was not discharged by the re- 
lease of the principal debtoir. Cowper v. 
Smithy iv. 619 

Revival of Liability of Surety after Deed 
of Composition.'] — 8. A. indorsed to S. & 
Co., as a security for advances made to him 
by them, certain promissory notes made 
by B. While the notes were running, A. 
stopped payment, and a deed was executed 
by him and several of his creditors, and 
among them by S. & Co., whereby his 
affairs were placed in the hands of inspec- 
tors ; and the creditors, parties to the 
deed, agreed on certain terms not to call 
for or compel payment of the debts due 
from him for three years. After the exe-> 
cution of this deed by A. and S. & Co.. 
and before the notes became due, B. signed 
a written consent to the creditors' signing 
the deed and giving time to A., without 
prejudice to their claims on her, B. : — Heldy 
that her liability on the notes to S. & Co. 
was thereby revived. Smith y. Winter^ 

iv. 464 

[Following Lord £/Joii, in Mayhew v. Crick, 
ett, 2 Swanst. 185. See another oonfirmation 
of the doctrine there laid down as to a bank- 
mpt's promise after certificate : Kirkpatriek v. 
Tattersall, xiii. 766.] 

Reservation of Remedy against Surety.] 
— 9. The plaintiff, a shareholder in a bank- 
ing company, became a surety for advances 
to be made oy the company to the defend- 
ant. The defendant afterwards executed a 
'bompoation-deed, to which the plaintiff and 
the banking company were parties, where- 
by he assigned nis property to trustees 
for the benefit of his creditors ; and this 
deed contained a stipulation for a reserve 
of remedies against sureties for the defend- 
ant. The plaintiff having been compelled 
to pay the debt to the banking company : 
— Heldy that he was entitled to recover 
back the amount, in an action for money 
paid, from the defendant. Kearsley v. Cole, 

xvi. 128 

[In the judgment, Parket B., stated that the 
Coort did not doubt that a reserve of remedies 
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withoat the consent of the larety would have the 
same effect, and that the point most be consider- 
ed as settled by the cases. The remarks of Lord 
DenmoH, C. J., on Ex parts Giford, 6 Ves. 805, 
in NiehoUon v. Remll, 4 Ad. & Ell. 675, do not 
impeach the rule intended to be laid down by 
Lord Eldon in that case, which only related to 
a composition in giving time, not amounting to 
a release.] 



PRISONER. 

See Arrbst. — Capias — Habeas Corpus. 

Actual Imprisonment is requisite under 
48 Geo, 3.1 — 1. A defendant is not entitled 
to his discnaige, under the 48 Geo. 8^ c. 128, 
unless he has been confined for the twelve 
months within the walls of the prison. 
Gilbert v. Pape, ii. 311 

Discharge — Judgment in Ejectment is 
within the Statute,] — 2. A defendant re- 
maining in execution twelve calendar 
monthsy for the nominal damages in eject- 
ment and the costs, is entitled to his dis- 
chai^e, under 48 G«o. 3, c. 123. Doe d. 
ThrelfaU v. Ward^ ii. 66 

Where Coffnovit is piven.'] — 3. Where a 
defendant had given a cognovit for debt and 
costs to an amount exceeding 20/., though 
the original debt was under that amount, 
and ha!d remained in execution for twelve 
successive calendar months: — Heldy that 
he was entitled to be discharged out of 
custody under 48 Greo. 3, c. 123, the 
amount of costs being still costs within the 
meaning of that statute. Bathbone v. 
Fowlery iii. 137 

[Aliter, if a warrant of attorney had been 
given : v. White, 1 Dowl. P. C. 19.] 



Service upon One Pton^i^.]— 4. Service 
upon one of several plaintiffs of the defend- 
ant's intention to apply for his discharge, 
under the 48 Geo. 3, c. 123, s. 1, is suffici- 
ent for a rule absolute in the first instance. 
Harris v. Turtle^ viii. 258 

JVhere Plaintiff is Dead,]— 6. Where a 
defendant had lain in prison twelve month? 
for a debt not exceeding 20/., the Court dis- 
charged him on notice of the application to 
the plaintifTs attorney, who was also his 
son, the plaintiff being dead, and the at- 
torney refusing to give any information, 
who was his personal representative. Poole 
V. Steed, xi. 759 

Discharge upon Death of Plaintiff."] — 6. 
In June, 1828, a defendant was taken in 
execution upon a ca. sa., and in April, 1836, 
the plaintiff died. The Court refused to 
discharge the defendant out of custody upon 
his affidavit that he had been informed and 
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believed that no leeal personal representa- 
tive had revived the action, or had taken 
any proceedings whatever since the death of 
the plaintiff. Taylor v. Burgess, xvi. 781 
[An affidavit by the next of kin, that he does 
not intend to prove any note or take out admi- 
nistration, wonld suffice : Oore v. Wright, I 
Dowl., N. S., 364.] 

Charging in Execution.] — T, The Court 
cannot grant a habeas corpus to bring up a 
defendant, for the purpose of charging him 
in execution, who is in custody under mili- 
tary arrest. Jones v. Danvers, v. 234 

[So, where the prisoner is in cottody under 
criminal process of the Queen's Bench, he can- 
not be charged in execution in the Common 
Pleas : Gibb v. King, 1 C. B. 1.] 

When to be charged,] — 8. After a trial in 
Trinitv Vacation, the defendant surren- 
dered m discharge of his bail in Michael- 
mas Vacation : — Held, that the surrender 
had relation back to the preceding Michael- 
mas Term ; and therefore, by the rule of 
this Court, Trin., 26 & 27 Geo. 2, the de- 
fendant must be charged in execution in 
Hilaiy Term. Baxter v. Bailey, iii. 415 

9. Where the plaintiff declared against 
a prisoner in Hilary Term, and the cause 
was tried in the vacation after, and final 
judgment was signed in Easter Term : — 
Held, that, by the rule H. T., 2 WilL 4^ s. 
85, the plaintiff ought to have chai^ged the 
defendant in execution in Easter Term, 
and, not having done so, that the defendant 
was entitled to be discharged out of custody. 
Foulies V. Burgess, ii. 849 

10. Semble, that a rule nisi for a super- 
sedeas, on the ground that the defenaant 
had been in custody a month after he was 
supersedeable, by reason of the plaintiff's 
not having declared in time, is no stay of 
proceedings, and the plaintiff may proceed, 
after service of such nile, to charge the de- 
fendant in execution. Bobinson v. Cress- 
well, ii. 410 

11. Where an insolvent debtor was dis- 
charged, except as to two of the creditors 
named in his schedule, but it was ordered, 
that as to those two debts, he should not be 
discharged until he had been in custody for 
sixteen months, and one of these creditors 
(who had not previously commenced any ac- 
tion against him) immediately on his dis- 
charve lodged a detainer Sj^nst him: — 
Held, that the case was within the 15th sec- 
tion of the Insolvent Act, 7 Geo. 4,c. 57, and 
therefore that the defendsnt was not super- 
sedeable on the ground of the plaintiff's not 
proceeding to declare within two terms. 
Buzzard v. Bousfield, iv. 368 

[^Quitre, whether the plaintiff was bound to 
proceed farther in the action at all ? lb.] 
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' Not liable for Court Fees.']— 12. Where 
a prisoner is brought up under a habeas 
corpus ad satisfaciendum, he is entitled to 
be discharged on payment of the debt and 
costs in the action, and cannot be detained 
until payment of the court fees on the 
writ. DaUeU v. Culleny xii. 1 

Operation oflS^'2 Vict. e. 110, e. 41, as 
to Supersedeas.']— 13. The stat. 1 & 2 Vict. 
c. 110, s. 41, does not operate to prevent a 
prisoner from being dischaiged out of cus- 
tody, under 48 Greo. 3, c. 123, s. 1, but ap- 
plies only to cases of supersedeas at common 
law. C^ew V. l^e^ v. 388 



PRIVILEGE. 

See Arrbst, II. — Attorney, II. 

A general writ of privilege operates 
merely as a notice that the party is entitled 
to the privilege of the Court, and does not 
operate as an injunction ; and, therefore, it 
is irregular to move to set it aside, even 
though it is sued out in a casein which the 
officer is not entitled to privilege. In re 
TTunnpson, ii. 645 

PRIVILEGED COMMUNICATION. 

See Libel, 1, 10, 11. 

fT Between Client andAttomey.l — 1. Trover 
for a lease bv the assignees ora bankrupt. 
Plea, that, before the bankruptcy, the 
bankrupt deposited the lease with the de- 
fendant as a collateral security for money 
which the bankrupt then owed him. At 
the trial, the plaintifls attempted to shew 
that the lease was deposited aiter the act of 
bankruptcv, and for that purpose called a 
witness, who had been the attorney for the 
bankrupt after the act of bankruptcy, and 
had been applied to by him to raise him 
money. It was then proposed to ask him 
whether the bankrupt nad not the lease in 
his possession at that time: — Held, that 
this was privileged from disclosure, as being 
a confidential communication made to him 
relative to his character as an attorney. 
Turqutmd v. Knight, ii. 98 

[See Greenoughr. GomMI, 1 My. & K. 48, 
and Pearse v. Pearte, 1 De Gex & Smale, 12, for 
a review of the cases upon this subject.] 

2. A party who is protected from pro- 
ducing a deed at Nisi Prius, on the ground 
that he holds it as a trustee for one of the 
parties, is not compellable to disclose the 
contents of it. An attorney for a party in 
a cause is not bound to state the contents 
of a deed, of which he first obtained a know- 
ledge by having obtained and read it, at the 
suggestion of his counsel, at the consulta- 
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tion in the cause — Rol/e, B., dubitante. 
Davies v. JVaters^ ix. 608 

IMarsion v. Dovmes, 1 Ad. & £11. 31, when 
examined, is no aathority to the contrary. See 
p. 613, and compare Hibberd v. Knight, 2 Exch. 
12.] 

Privilege.'] — 3. An attorney is not com- 
pellable to state, when examined as a wit- 
ness, whether a document shewn to him by 
his client, in the course of a professional in- 
terview, was then in the same state as when 
produced on the trial, e. g. whether it was 
then stamped or not. fFheatley v. JVil- 
liamsy i. 533 



What is no^.]— 4. Where an attorney 
sued for work and labour, in issuing an 
execution against C, and the defence was, 
that he was employed by B., and not by 
the defendant: — Iield, that the nlaintiff s 
agent, an attoniey, might be askea whether 
the plaintiff had not said, on introducing 

B. to him, that he, the plaintiff, had been 
employed by B. to issue execution against 

C, and that this was not a privileged com- 
munication. Oillard v. Bates, vi. 647 

Attorn^ acting for both Parties.] — 6. 
Where, upon the sale of an estate, the same 
attorney was employed by the vendor and 
by the purchaser, a communication from 
the purchaser to the attorney, asking for 
time to pay the purchase-money, was held 
not to be privileged. Perry v. Smith, 

ix. 681 

6. Where an act is done in pursuance of 
a bargain between two parties, and in pre- 
sence of the attomies for each of them, the 
communication by one party to his attor- 
ney, relating to that act, is not privileged, 
so as to prevent the attorney from giving 
evidence of it. JVeeks v. Argent, xvi. 817 



PROBATE DUTY. 

Principle — Power of Appointment.] — 1. 
Probate is granted, and therefore duty 
payable, in resnect only of that property 
which, but for tne will, the ordinary would 
have been entitled to administer. There- 
fore, J. R., by his will, after directing his 
real estates to be sold and converted into 
personalty, gave the general residue of his 
personal estate to his daup^hter, J. A. P., 
J . R., J. S., and J. G., his executrix and 
executors, upon trust to permit his sud 
daughter to receive the rents and dividends 
thereof during her life, and after her de- 
cease, upon trust to such person or persons, 
(other tnan and except J. W. and his rela- 
tions, M. H. and his relations, and the re- 
lations of the late husband of the testator's 
said daughter and every of them ), in such 
parts^ shares, and proportions, and in such 
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maimer and form as the said J. A. P., 
whether sole or covert, should hy will ap- 
point, and, in defiault of appointment, in 
trust for the next of kin of D. R. And 
the testator declared, that in case ^lis said 
daughter should intermarry with the said 
J. W. or any of his relations, or should 
reside with or receive visits from him or 
them, the hequests in her power should 
ntterly cease. After the testator's death, 
the said J. A. P. married G. £. P., and the 
interest and dividends of the testator's re- 
siduary estate were regularly paid to her 
until her death. Previously to her death, 
she made a will, and thereby, in exercise 
of the power under her father's wil}, she 
gave 10,000/. Consols to the descendants of 
the before-named D. R., and gave all the 
rest of her late father's property to various 
persons, strangers in blood to both her fa- 
ther and herself. D. R. was the son of a 
brother of J. R., the testator: — Held^ that 
no probate duty was payable upon the pro- 
bate of the will of J. A. P., in respect of 
the estate and effects bequeathed and ap- 
pointed by her will. Piatt v. Routh^ 

vi. 756 
[Affirmed on appeal : 10 Gl. & Fin. 57.] 

Payable upon Foreign SeeurUUs nMoHa- 
He hereJ] — 2. Probate duty is payable in 
Tesjpect of bonds of foreign governments, of 
which a testator dying in this country was 
the holder at the time of his death, and 
which have come to the hands of his exe- 
cutor in this country, such bonds being 
marketable securities within this kingdom, 
saleable and transferable by delivery only, 
and it not being necessary to do any act out 
of thb kingdom in orjer to render the 
transfer of them valid. Attom^-Oeneral 
y.Bouwens^ iv. 171 

PROCHEIN AHY. 

As Officer of the Courty his Acts will he 
hindin^7\ — 1. The wife of a minor havine 
committed adultery whilst her husband 
was abroad, in the East Indies, the father 
procured himself to be appointed prochein 
amy, and commenced an action for crim. 
con., in his son's name, without his know- 
ledge or authority, and recovered a verdict. 
On motion to set aside the proceedings, on 
the ground of there being no authority from 
the son to bring the action: — Held^ first, 
that as the defendant had reason to believe 
long before the trial, that the authority of 
the son could not have been obtained, he 
ought to have made inquiries then, and 
that the application was now too late. Se- 
condly, that no authority from the son was 
necessary to enable the rather to sue as pro- 
chein amy ; and, there being nothing to 
shew that he was not properly appointed 
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Erochein amy, that it must be assumed to 
ave been properly done, and that the son 
would be bound by the judgment in this 
action. Morgan v. Thomey vii. 400 

[See next case. In Eades v. Booth, 8 d. B. 
718, a prochein amy was appointed to an infant 
of eighteen months old.] 

May he a Witness.'] — 2. A prochein amy, 
although he be liable for the costs, is not a 
person individually named in the record 
within the exception of 6 & 7 Vict. o. 85, 
s. 1, so as to exclude him from being a wit- 
ness. Sinclair v. Sinclair^ xiii. 640 

Appointment of Father is discretionarf,"] 
— 3. Where the father of an infant plaintiff, 
in action for words imputing felony, had 
been admitted to prosecute the action as 
his prochein amy, the Court vacated the 
appointment on affidavit, that it had since 
been discovered that the father had become 
insolvent some years before, and had not 
since carried on any business, it not being 
satisfactorily shewn that he had used due 
diligence to procure some other responsible 
person, connected with the plaintiff, to be 
the prochein amy. Duekett v. SaJtekweUy 

xii. 779 

[Liberty was given to apply to appoint an- 
other person, or, if no responsible person conld 
be found, to re-sppoint the father.] 

Uneertificated. Bankrupt rcwowrf.] — 4. 
Where an uncertificated bankrupt was pro- 
cured to be appointed prochein amy for an 
infant plaintiff, the Court, on motion, re- 
moved him, and ordered another to be ap- 
pointed. The father, as being the natural 
guardian of the infant, ought, in the first 
instance, to be appointed prochein amy. 
and, if his evidence is likely to be required 
at the triid, an application ought to be made 
to the Court to release him by the appoint- 
ment of a proper substitute. IVatson t. 
Fraser, viii. 660 



PRODUCE (NOTICE TO), 
See EviDBNCE, II, 2. 



PROHIBITION. 

Where the want of jurisdiction appears 
on the fiice of the process, the Court will 
grant a prohibition after sentence. SembUy 
that it will siso grant it, though the want 
of jurisdiction does not so appear, when the 
party has no opportunity ot applying ear- 
lier to the superior Court, ana has not ac- 
quiesced in the proceedings. Roberts v. 
humbyy iii. 120 

[Semble, a writ of prohibition might issne in 
vacation — Per Alderson, B., p. 123.] 
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PROPERTY-TAX. 

Where a tenant pays property-tax as- 
sewed on the premises, ana omits to deduct 
it in his next payment of rent, he cannot 
afterwards recover the amount as mon^ 
paid to the use of the landlord. Oumminff 
V. BMonmghy xv. 488 

[See supra. Landlord and Tenant, Y. 2.] 



PROVISIONS. 

TJiere U no Warranty of Soundness upon 
Sale in Market by Person not a Trader, "] 
— A., a farmer, bought in the public niar- 
]cet of a county town, from B., a butcher, 
keeping a stall there, the carcase of a dead 
pig, for consumption, and left it hanging up, 
intending to return, after completing other 
business, and take it away. In his absence, 
C, a farmer, on seeing and wishing to buy 
it, was referred to A., as the owner, and 
subsequently, on the same day, bought it 
of A., the original buyer, without any war- 
ranty. It did not appear that any secret 
defect in it was known to any of the par- 
ties. It turned out unsound, and unfit for 
human consumption : — Heldj that no war- 
ranty of soundness was implied by law be- 
tween the farmers, A. and C. numby v. 
Bolletty xvi. 644 

[See DOW 11 & 12 Vict. c. 107, s. 3, which 
makes the offering for tale unwholesome provi- 
sioDB pnnishable.] 



PUBLIC COMPANY. 

See Abatbment, II, 15. — Banking Com- 
PANT. — Canal Act. — Distringas, 3. — 
Ejectment, I, 4. — Joint- stock Com- 
pany. — Mining Company. — Railway. — 
Scire Facias. 

Time to complete Works under Local ActJ] 
— 1. A company were empowered by an 
act of Parliament to make a canal within 
certain limits, without specifying any time 
within which it was to be completed: — 
Held^ that no limitation as to time could be 
assigned to the powers conferred by an in- 
tendment that Ihey were to be exercised 
within a reasonable time ; and, consequent- 
ly, that the works might be resumed at any 
period. Qua^e^ whether any and what 
acts would amount to an abandonment of 
the powers so conferred? If the capital 
which the act empowers the company to 
raise, be not raised to the full extent, 
quarcy whether that circumstance affects 
the right of the company to prosecute the 
work afterwards ? Tkicknesse v. The Lan- 
caster Canal Company^ iy. 472 

Assessment of Damages — Final Abandon^ 
ment of Sch€me.']^2, By the act of Parlia- 
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ment, 9 Geo. 4, c. 98, the undertakers of the 
Aire and Calder Navigation were empower- 
ed to make, among other works, a naviga- 
ble cut or canal from the river Calder, to 
communicate with the river at another 
point, and also to construct a railroad from 
such cut to the hiehway between Leeds 
and Wakefield ; ana, for such purposes, to 
enter upon any land, &c., making satis- 
fection as thereinafter mentioned; and it 
was provided, that in case of any disputes or 
differences between the undertakers and the 
parties interested in the lands, &c. taken, 
used, damaged, or affected by the execution 
of any of the powers of the act, a jury 
should be summoned in manner therein di- 
rected, who should assess and ascertain the 
sum or sums of money to be paid for the 
purchase of such lands, &c., and also what 
other separate and distinct sum or sums of 
money should be paid by way of recom- 
pense, either for the damages which should 
or might before that time have been sus- 
tained as aforesaid, or for the future tem- 
porary or perpetual continuance of any re- 
curring damages which should have been oc- 
casioned as aforesaid, and the cause or occa- 
sion of which should have been only in part 
obviated or repaired by the undertakers, 
and which could or would be no further ob- 
viated, repaired, or remedied by them. Other 
clauses provided that the company should 
agree for, or cause to be valued and paid 
for, the lands, &c., which they were em- 
powered to purchase, within five years after 
the passing of the act ; that they should 
not deviate above 100 yards from the parlia- 
mentary line, and that they shoula com- 
plete all their works within fifteen years. 
A dispute having arisen as to the va- 
lue of a piece of land in which the contem- 
plated railroad crossed the line of an exist- 
ing railroad, a jury was summoned pursu- 
ant to the act, who assessed the value and 
damages as follows: — Value of the land, 
6/. ; present damages, ; future damages, 
2800^. At this time the undertakers had 
contracted or paid for all the lands required 
for their works, but had not executed the 
works between the termini laid down in 
the parliamentary map, and had deviated 
above 100 yards from the parliamentary 
line, and made a cut through land of their 
own: — Heldy first, that that part of the 
verdict which assessed the future damages 
was void ; for that, in order to enable the 
jury, under the act of parliament, to make 
an assessment of future damages, the cause 
of injury must already exist in some work 
of the undertakers already done ; secondly, 
that unless the undertakers had finally 
abandoned the intention of making the cut 
in the parliamentary line, they had aright, 
at any time within the fifteen years, to take 
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possession of the land in question, on pay- 
ment or tender of the 6/. assessed as its 
valae, and that they had a right to go on 
simultaneously 'with the making both of 
the cut and of the railroad. Lee v. Milner^ 

ii. 824 

Qualifleation of Directors.'] — 4. Some of 
the directors, by whom the resolutions 
for calls were made, were membei-s of a 
banking company, who were the bankers 
and treasurers of the railway company, 
and, as such, received and gave receipts for 
calls, and paid cheques drawn by the di- 
rectors, &c. A clause of the act of Parlia- 
ment (sect. 150) enacted, that no person 
concerned or interested in any contract 
with the company should be capable of 
being chosen a director, and that if any 
director should directly or indirectly be 
concerned in any contract with the com- 
pany, he should thereon be immediately 
and was thereby discharged from the di- 
rection: — Held, that this clause applied 
only to contracts made with the company 
in prosecution of its enterprise, and did not 
disqualify directors above-mentioned. The 
Sheffield^ Ashton-under-Lyne^ and Manches- 
ter BaUtDoy Company r. Woodcock, vii. 574 



PUBLIC DANCING. 

Qmstruction of 25 Geo, 2, c. 36.] — In an 
action of debt, to recover the penalty of 
100/., given by the stat. 25 Geo. 2, c. 86, 
8. 2, for keeping an unlicensed house for 
public dancing, &c., it appeared that music, 
danciuff, &c., nad occasionally taken place 
at the defendant's house (a public-house) ; 
that no money was taken by him for ad- 
mission, but tne rooms were let to persons 
who sold tickets and received money for 
admission at the door ; but there was no 
direct evidence that the defendant knew of 
this practice : — Held, that, upon these facts, 
there was evidence to go to the jury of a 
keeping of the house by the defendant for 
the purposes mentioned in the statute, and 
that the judge was wrong in directing a 
nonsuit. Maris v. Benjaminy v. 565 
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Mttst be received by the Jud^e, if duly 
tendered.'] — 1. A judge at Nisi Prius is 
bound to accept a plea puis daiTein conti- 
nuance, even after the jury are sworn, pro- 
vided it be tendered in due form, and ac- 
companied with the usual affidavit that the 
subject-matter of it arose within eight days 
of the time of its being pleaded : — Semblty 
that Bucli affidavit is unnecessary where the 
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subject-matter of the plea arose at the trial 
in the presence of the judge. Todd v. Em- 
ley, ix. 606 

Insufficient for Uncertainty.'] — 2. In an 
action for goods sold, the defendant pleaded 
puis darrein continuance, that the nlainiil& 
had become bankrupts, and that afterwards 
an official assignee was appointed; and 
further, that, after the last pleading in the 
cause, and witliin eight days now last past, 
the other assignees were duly chosen by 
the creditors : — Held bad, for not shewing 
that the official assignee was appointed 
after the last pleading, and within eight 
days before the plea. Sunn v. Hill, xL 470 

Delivery of Pfoflw.l— 3. On the 14tli of 
Januanr, the Idth naving been Sunday, 
the dercndant pleaded puis darrein conti- 
nuance, a judgment recovered on the 6th 
of January : — Semble^ that thejplea was de- 
livered in time. Rule 8 of ml. Term, 2 
Will. 4, having operated, under those cir- 
cumstances, to extend the eight days to 
nine, on account of the 18th tailing on a 
Sunday. Dudden v. Triquet, iv. 676 

[If pleaded after the commencement of the 
sittings at Niai Prius, it most be delivered to the 
judge, and not to the attorney : Payne v. Shen^ 
stone, 4 Dowl. & L. 396.] 



RAILWAY. 

See Bye-law, 8. — Carrier. — Case (Ac- 
tion ON the), 14. — Inspection, 5. — 
Joint-stock Company. — Particulars of 
Demand, 1,1. — Public Company, — Scire 
Facias. 



I. Construction op Statutes. 
II. Liability of Committeb. 
III. Scrip and Shares. 



I. Construction of Statutes. 

Application o/ 7 «Sf 8 Fid. c. 1 10.]— 1 . The 
26th sect, of the Join-stock Registration 
Act, 7 & 8 Vict. c. 110, which prohibits 
the sale of shares before complete registra- 
tion, in any joint-stock company formed 
after the 1st of November, 1814, does not 
apply to railway companies requiring an 
act of Parliament. Young v. Smith, xv. 121 

lAcc. Lawton v. Hickman, 10 Jur., Q.B.,543.] 

Deviation from intended Line.'] — 2. The 
suj)8cribers' agreement was for forming a 
company to make a railway " from D. to 
M., and thence to A.,** and authorised the 
directors to do all the transactions necessary 
for forming "a railway from D. to M. and 
A," It also bound the subscribers to sub- 
mit to such regulations as might be imposed 
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by the Legislature. The act afterwards ob- 
tained empowered the company to buy and 
work a canal from M. to A., and to make a 
railway from D. to M. only, and incorpo- 
rated the Companies' Consolidation Act, 
evict, c.16 : — Heldy that the undertaking 
sanctioned by the act was not so different 
from that pointed out in the subscribers* 
agreement as to sav« the subscribers from 
being bound by it. The Midland Great 
Western Railxoay Company {Ireland) v. 
Oordonj xvi. 804 

3. The 57th section of the Brbtol and 
Exeter Railway Act enacted, that the 
lands to be taken for the line of the rail- 
way should not exceed twenty-two yards 
in breadth, except where a greater breadth 
should be necessary for waiting-places, em- 
bankments, cuttings. Sec, ; ana the 59th 
section provided, that the company, in 
making the railway and other works, should 
not deviate from the line delineated on the 
plan deposited with the derk of the peace, 
m pursuance of the act, w4th or without 
consent of the owners or occupiers of the 
lands, more than 100 yards, and that no 
deviation should extend into the lands or 
property of any person not mentioned in 
the book of reference of the plan, unless 
omitted by mistake ; and the company 
were empowered to make such deviations 
in the section as might be necessary in con- 
seauence thereof : — Heldy that this section 
only prohibited the company from making 
the substituted line of the railway itself, at 
a greater distance than 100 yards from the 
line delineated in the plan ; but. that it did 
not prevent them from taking lands at a 
greater distance from it than the 100 yards, 
for the purpose of embankments, cuttings, 
&c. ; the intention of the act being to give 
the company the same incidental powers 
with respect to the deviated line as they 
had with respect to the original line. 
Heldy also, that a party, whose lands were 
so taken, could not object that the company 
had taken, for the same purpose, lands of 
another person not mentioned in the book 
of reference. Doe d. Payne v. Bristol and 
Exeter Railway Company^ vi. 320 

Wilful Entry upon LandJ]^4, A rail- 
way act provided, that in case of refusal by 
the owners of lands required for the rail- 
way to accept the purcnase-money or com- 
pensation awarded b^ a iury, &c., the mo- 
ney might be deposited in the Bank of 
England, to the credit of the parties inte- 
rested in the lands, in the name of the 
Accountant-General of the Court of Chan- 
cery. The company were prohibited from 
entering on lands without consent, till pay- 
ment or deposit in the Bank of the pur- 
chase-money or compensation. Another 
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clause enacted, that if the company should 
toilfully enter upon and take possession of 
any lauds without consent, or without hav- 
ing made such payment or deposit, they 
should forfeit to the party in possession a 
penalty of 10?., to be recoverea before jus- 
tices ; and if they should, after conviction 
in such penalty, or after notice of the party 
in possession, continue in unlawful posses^ 
Hon of such lands, they should be liable to 
forfeit 25/. a day, to be recoverable by ac- 
tion: proviso, that nothing therein con- 
tained should subject the company to the 
payment of any such penalties as aforesaid, 
if they should bond, nde, and without col- 
lusion, have paid or deposited the compen- 
sation amed or awarded to be paid for 
such lands to any person whom they might 
reasonably believe to be entitled to the 
lands, though he were not legally entitled 
thereto. The company, bon& iide, and 
without collusion, took possession of the 
lands in respect of which compensation had 
been awarded by a jury under the act, af- 
ter they had deposited the amount thereof 
in the Court of Chancery to the credit of 
the plaintiff*, the person in possession, but 
without having performed certain condi- 
tions precedent to their right so to deposit 
it, and retained such possession after notice : 
— Heldy that they were protected by the 
proviso from liability to the penalty of 25/. 
a day. Heldy also, that the word ufiljulfyy 
in the above clause, applied only to the first 
branch of it. Hutchinson v. The Manches- 
tery Buryy and Eossendale Railway Com- 
panyy xv. 314 

Title of Company to enter,'] — 6. A rail- 
way act gave the company power io agi'ee 
with the owners of lands wnich they were 
empowered to take for the purposes of the 
railway, for the absolute purchase of their 
interest therein ; and provided, that, if any 
difference should arise between them as to 
the value of the lands, or the compensation 
to be made in respect of them, or if, by rea- 
son of absence, the owner should be pre- 
vented from treating, or if he should fail 
to disclose or prove his title to the lands, 
&c., the amount of compensation should 
be settled by a jury, in the manner men- 
tioned in the act. Another clause provided, 
that, if the owner of any lands, on tender 
of the purchase-money or compensation 
agreed for or awarded to be paid in respect 
thereof, should refuse to accept it, or if he 
should fail to make out a title to the lands 
in respect whereof such purchase-money or 
compensation should be payable, to the sa- 
tisfaction of the company, or if he should 
be gone out of the kingdom, or could not be 
found, or should refuse to convey, it should 
be lawfulforthe company to deposit thepur* 
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chase-money or compensation, payable in 
respect of such lands, in the Bank of Eng- 
land, in the name of the Accountant-Ge- 
neral, and thereupon all the interest in such 
lands, in respect whereof such purchase- 
money or compensation should have been 
so deposited, should vest absolutely in the 
company: — Heldy that this latter clause 
applied prospective^ to the period after the 
purchase-money was agreed upon, or the 
amount of compensation was settled by the 
jury; and, therefore, that the company 
could not, immediately upon the finding of 
the jury, pay the amount awarded bv them 
into the Court of Chancery, and take pos- 
session of the land, but must first call upon 
the owner to make out a title to their sa- 
tisfaction, although, before the assessment 
by the jury, he had failed to disclose or 

Srove his title. Doe d. Hutchinson v. The 
fanchester, Bury, and Rossendale Railway 
Company, xiv. 687 

Riffht to arch over public Thoroughfares J] 
— 6. The Northern and £astem Railway 
Company were entitled, under their acts of 
Parliament, the 6 & 7 Will. 4, c. ciii, and 
2 & 3 Vict. c. Ixxvii, to construct cover- 
ings or buildings, by arches or otherwise, 
over the public streets and thoroughfares, 
if it were necessary or reasonably conve- 
nient for the construction of their station, 
warehouses, &c. at Shoreditch, in like 
manner as they were entitled to do for the 
construction of the railway itself. Attor^ 
ney-General v. Eastern Vounties Railtoay 
Company, x. 263 

What is a Turnpike.'^ — 1. By a local act, 
4 & 5 Will. 4, s. Ixxi^ (the London and 
Southampton Railway Act), it is enacted, 
that in all cases where the railway shall 
cross any turnpike-road, such turnpike- 
road shall be raised or sunk by and at the 
expense of the company, so as the same 
shall pass over the said railway, or that the 
said railway shall pass over the said turn- 
pike-road : — Held, that a road on which 
toll-gates are by law erected, and tolls taken 
thereat, is a turnpike-road within the mean- 
ing of that act. The Northam Bridge and 
Road Company v. The London and (South- 
ampton Railway Company, vi. 428 

Right of Owners of adjoining Lands to 
cross the Line,"] — 8. By the 183rd section 
of the Grand Junction Railway Act, (3 
Will. 4, c. xxxiv), it is enacted, that the 
owners and occupiers of lands through 
which the railway should be made, ("ex- 
cept in cases in which the company should, 
at their own expense, have made communi- 
cations from the land on the one side of the 
railway to the land on the other side there- 
of, according to any agreement with any 
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owner or occupier thereof, or according to 
the provisions of the act"), at all times for 
the purpose of occupying the said land, 
without payment of toll, might pass and 
repass directly over and across such parts 
of the railway as should be made in or 
upon their respective lands. The 186th. 
section prohibited all persons, except the 
company and their servants, from crossing 
the railway, " except only directly crossing 
the same at places to be appointed for that 
purpose, for the necessary occupation of the 
respective lands through which the said 
railway should pass." And, by the 180th 
section, in case of dispute, the company are 
to make such communication as two or 
more justices shall, upon the application of 
any owner, &c., judge necessary and ap- 
point : — Held, that, until the company had 
made a communication, the owners of se- 
vered lands had a right to cross the railway 
at any part within their respective lands. 
Grand junction Railway Company v. White, 

viii. 214 

Right to new BuildingJ] — 9. By the Hull 
and Selby Railway Act, (6 Will. 4, c. Ixxx, 
s. 69), it is provided, " that, where any part 
of any carnage, horse, or foot road, railway 
or tram-road, quay, wharf, slope, or other 
communication, either public or private, 
shall be found necessary to be cut through, 
raised, sunk, taken, or so much injured as 
to be impassable or inconvenient for the 
passengers, cattle, or carriages, or for the 
titiusporting, conveying, landing, shipping, 
or depositing of any goods or merchandise, 
the company shall, at their own expense, 
before any such road, quay, wharf, slope, 
or other communication shall be cut 
through, raised, sunk, taken, or injured a« 
aforesaid, cause another good and sufficient 
road, quay, wharf, slope, or other commu- 
nication, as the case shall require, to be set 
out and made instead thereof, as convenient 
for passengers, &c., and for transporting, 
&c. of goods and merchandise, as the said 
road, quay, wharf, slope, or other commu- 
nication so to be cut through, raised, sunk, 
taken, or injured as aforesaid, or as near 
thereto as may be." The plaintiff had a 
wharf on the river Humber, oetween which 
and the low water mark the defendants 
constructed their railway, (in the line pre- 
scribed by the act of Parliament), thereby 
rendering the communication between the 
wharf and river inconvenient and dan- 
gerous : — Held, that the plaintiff's wharf 
was thereby injured, within the meaning 
of this section (which was not 9onfined to 
an injury done bodily to the wharf itself) ; 
that he was entitled to have a new wharf 
constructed for him by the defendants, and 
was npt bound to apply for compensation 
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under another section of the act, which 
empowered a sheriff's jury to assess the 
sum payable for any future, temporary, or 
perpetual, or recurring damages, done or 
sustained by reason of the taking of land 
for the purposes of the act. Quasre^ under 
what circumstances proprietors of the rail- 
way, who had parted with their shares, in 
order to become witnesses for the defend- 
ants, were competent t Bell ▼. Hull and 
Selhy Railway Company ^ vi. 699 

LtaMlity of Company for Damaae by Ob- 
ttruction of Lights A — 10. By a railway act, 
it was provided, that nothing in the act 
contained should authorise the company to 
take, injure, or damage, for the purposes of 
the act, any house or building which was 
erected on or before the 30th of November, 
1835, without the consent in writing of the 
owner, or other person interested therein, 
other than such as were specified in the 
schedule to the act, unless the omission 
therefrom proceeded from mistake, &c. A 
subsequent clause contained provisions for 
settling all differences which might arise 
between the company and the owners or 
occupiers of any lands which should be 
taken, used, damaged, or injuriously af- 
fected by the execution of any of the pow- 
ers granted by the act, and for the payment 
of satisfaction or compensation, as well for 
damages already -sustained, as for future 
temporary, or perpetual, or any recurring 
damages: — Hetdy that the company were 
liable, in an action on the case, to the re- 
versioner of a house erected before the 80th 
of November, 1835, and not specified in the 
schedule, for damage done to it by the ob- 
struction of its lights by a railway station 
erected by the company under the act, and 
by the dust, &c. drifted from the station 
and embankment into the house ; and that 
the plaintiff was not bound to come in un- 
der the compensation clause. Turner v. 
iShejfield and Rotherham Railway Company, 

X. 425 

[Qu«r«, whether an action would lie for con- 
seqaential damages as to hoosesi &c. so omitted, 
which could not be foreseen ? lb. 434.] 

Continuance of Act,"]— 11. The 47th sec- 
tion of a railway act enabled the company, 
on payment of such sum as should have 
been awarded by the jury to the party, or, 
in case (inter alia) he should refuse or neg- 
lect to convey the lands, on payment of it 
into the Bank of England, in the name and 
with the privity of the Accountant-Gene- 
ral of the Court of Exchequer, to the cre- 
dit of the party, subject to the order of the 
Court, to enter upon and take the lands. 
By the 257th section, the compulsory pow- 
ers of the act were limited to the period of 
two years after the passing of the act, which 
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expired on the 19th of May, 1838. By a 
subsequent act, 1 Vict. c. xxvi, (which re- 
ceived the Royal assent 12th of «rune,1838), 
8. 1, all the powers and clauses of the former 
acts were to extend to the works, &c. to be 
done under that act, as if recreated and re- 
enacted in it. Sect. 2 repealed sect. 47 of 
the former act ; sect. 12 revived the time 
limited by the former act for taking and 
usine lands, and extended and enlarged it 
for three years from the expiration of the 
two years mentioned in the former act ; 
and sect. 14 enacted, that, upon pay- 
ment of such sums as should have oeen 
awarded by the jury into the ^ank of 
England, as in the recited act directed, the 
company should have power to enter, &c. 
(re-enacting sect. 47 in terms). An inqui- 
sition was taken under the 6 & 7 Will. 4, 
within the two years limited by that act. 
On the 11th of June, 1838^ the company 
obtained an order of the Court of Exche- 
quer for payment of the purchase-money 
in the Bank ; on the 21st they paid it in 
accordingly, the plaintiff not having in the 
meantime offered to convey : — Held, that 
these proceedings were warranted by the 
1 Vict. c. xxvi, s. 14, and might be founded 
on the inquisition taken under the former 
act. Doe d. Payne v. Bristol and Exeter 
Railway Company, vi. 320 

Sufficiency of Inquisitional — 12. The 
Bristol and Exeter Uailway Act, 6 & 7 
Will. 4, c. xxxvi, s. 25, enabled the corn- 
pan v, in case (inter alia) any person whose 
lands should be required for tlie purpose of 
the act, should, for twenty-one days after 
notice in writing ffiven to him, neglect or 
refuse to treat, or should not agree with the 
company for the sale of his interest, to issue 
a warrant under their common seal, or un- 
der the hands of three at least of the direc- 
tors, to the sheriff of the county in which the 
lands should be, commanding him to sum- 
mon and return a jury, who should inquire 
of, assess, and give a verdict for the amount 
of money to be paid for the purchase of such 
lands, and for compensation for damage 
thereto ; and that the sheriff should accord- 
ingly give judgment for such purchase-mo- 
ney, &c., which should be binding and con- 
clusive upon all persons ; fourteen days* no- 
tice being given of the time and place of the 
inquiry. A subsequent clause of the act 
(sect. 242) enacted, that the whole of the 
sum therein mentioned as the probable ex- 
penses of making the railway, &c., should 
DC subscribed for before any of the powers 
given by the act in relation to the compul- 
sory taking of land for the pui*poses of the 
railway, should be put in force. An in- 
quisition taken under sect. 25, recited, that 
notice had been given to the party that his 
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lands were required by the company for 
the purposes of the act, and that he had 
not within twenty-one days afterwards 
agreed with the company for the sale of 
them ; and also that fourteen days* notice 
had been given of the time and place of the 
inquiry before the sheriff: — Heldy in eject- 
ment by this party against the company for 
these lands, subsequently taken by them 
under the act, that the inquisition was suffi- 
cient in form, and that it need not set forth 
that the whole capital had been subscribed ; 
but that if this were the fact, it should 
come by way of answer from the plaintiff. 
Doe d. Payne v. Bristol and Exeter Rail- 
way Company f vi. 320 
[It was not contended that the inquisition was 
to operate as an estoppel, although that view 
seems to have been entertained by Lord Denman, 
C. J., and Patteson, J., in Reg, ▼. The Sheffield 
Railway Company, 11 Ad. & Ell. 194. Taylor 
T. Clemeon, 11 CI. & Pin. 610, affirming the 
judgment of the Exchequer Chamber, reported 2 
Q. B. 978, decides that no inqoisition is defectiTe 
for not stating a fact which is neceasarily implied 
by those that are stated. The principle also seems 
to be, that the inquisition or other proceeding 
need not state any matter not cognisable by the 
authority whence snch proceeding emanates, and 
into which, therefore, the parties woald have no 
aathority to inquire, and of which they conld 
have no judicial knowledge — Per Lords Brough- 
am and Cotienhamy in Taylor v. Clemeon ; and 
see also, the cases cited by Lord Abinger, C. B., 
2 a. B. 999.] 

What is an Arrangement with Company 
as to Compensation — Proof of finding of 
Jiirj^.]— 13. The Eastern Counties Railway 
Act, 6 & 7 Will. 4, c. cvi, s. 28, empowers 
the owners and occupiers of lands through 
or upon which the. railway was to be made, 
to agree to receive compensation for any 
damage by them sustained by reason of the 
severing or dividing of such lands, &c., and 
also for any damage, loss, or inconvenience 
sustained by them by reason of the taking 
thereof, 8cc. ; and in case the company and 
such parties shall not agree as to the amount 
or value of such compensation, the same is 
to be ascertained and settled by the verdict 
of a jury (if required), as thereinafter di- 
rected. Sect. 29, for settling all differences 
between the company and the owners and 
occupiers of any lands taken, used, da- 
maged, or injuriously affected by the exe- 
cution of any of the powers granted by the 
act, provides for the summoning of a she- 
riff's jury to inquire of and assess and give 
a verdict for the money to be paid for the 
purchase of such lands, or by way of com- 
pensation (inter alia) /or or fy reason of the 
severing and dividing the same from other 
lands. Sect. 31 directs that such verdicts 
and the judgments thereon, being first sign- 
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ed bv the person presiding, shall be depo* 
sitea with and kept by the clerk of the 
peace for the county, among the records of 
the quarter sessions, and shall be deemed 
records to all intents and purposes, and that 
such records and true copies of them shall 
be evidence. Sect. Ill enacts, that in 
every case in which the owner of any lands, 
or other person by the act capacitated to 
convey, sWl, in their arrangements with 
the company, for the purpose of facilitating 
the passage to or from either side of the 
lands severed or divided by the railway, it 
shall not be lawful for such owners, or those 
claiming under them, to pass or cross the 
railway from one part to tne other part of 
their lands so severed and divided, otherwise 
than by a bridge, &c., to be erected at the 
charge of such owners. Sect. 216 autho- 
rises the owners and occupiers of lands 
through which the railway shall be made, 
except where the company shall have made 
proper and convenient communication, to 
cross the railway as therein mentioned, for 
the purpose of occupying such lands. And 
sect 217 provides, tnat such right of cross- 
ing shall cease, so soon as the company 
shall have constructed a proper bridge or 
other communication. The owner of lands 
severed by the railway preferred a claim 
for compensation from the company, on the 
footing that there was to be a total separa- 
tion ofthe land, without any communication 
being made, and received from the company 
the amount awarded to him by a jury sum- 
moned undersect. 29, for such compensation : 
— Held, that the verdict of such jury, and 
the receipt of compensation under it, was 
an arrangement with the company under 
sect. Ill, and that the party had no right 
afterwards to cross the railway for the 
purpose of the occupation of his lands, and 
was, in so doing, a trespasser within the 
Stat. 3 & 4 Vict. c. 97, s. 16. The verdict 
ofthe compensation jury never having been 
recorded as directed by sect. 31, held, 
that parol evidence might be given of their 
finding, and of the grounds on which it 
proceeded. Manning v. The Eastern Coun^ 
ties Railway Company, xii. 237 

Power to make under old Statute J\ — 14. By 
an act of the 32 Geo. 3, for making a canal 
in the county of N., the ** owners or pro- 
prietors of any mines of coal " within cer- 
tain parishes were empowered to make any 
railways or roads to convey their coals, &c. 
to the said canal, over the lands or grounds 
of any person or persons, paying or tender- 
ing satisfaction, o:c. for the damage to be 
thereby occasioned : — Held, that this power 
was not limited to persons who were pro- 
prietors at the time of the passing of the 
acty or of the making of the canal^ but ex- 
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tended to other persons who had become so 
since ; and that such owners or proprietors 
were empowered to make railroads to be 
traversed by locomotive engines. Bishop v. 
Norihy xi. 418 

[See Ikmd v. King$eote, vi. 174.] 



II. LlABIUTT OP CoBfJfnTEB. 

Principles as to Liability.'}-^! . The mere 
fact of a person agreeing to become a mem- 
ber of the provisional committee of an in- 
tended railway company amounts to no 
more than a promise that he will act with 
other persons, appointed or to be appointed, 
for the purpose of carry ing the scheme into 
effect. Therefore, in an action against a 
provisional committee-man for goods sup- 
plied on the order of the solicitor of the 
company, it was held that the law would 
not imply, from the mere fact of his agree- 
ing to be a member of such committee, an 
authority from him to the other members 
of it to make contracts by himself or by 
the solicitor, nor an authority to the soli- 
citor to make them on behalf of the com- 
mittee. If the party not only consents to 
be a provisional committee-man, but au- 
thorises hb name to be inserted and pub- 
lished in a prospectus, which merely states 
the names of the members of the provisional 
committee, and nothing more, that fact 
does not alter the liability. If it state the 
names of an acting or managing committee* 
also, it is a question for tne jury to saY,| 
whether it means that the latter are to take 
upon themselves the whole manao^ement of 
the concern, or that the former nave con- 
stituted the latter their agents to manage 
it on their behalf, in which case the former 
would be liable for tlie contracts of the 
latter. Or, if the solieitor's name were 
mentioned in it, the question for the jury 
would be, whether it meant that he was to 
be employed bv those of the committee 
who acted, or that he was already appoint- 
ed by all whose names were mentioned, as 
their solicitor, to do all solicitor's work on 
their behalf: and further, what was the 
business then usuallv transacted by solici- 
tors, in such undertalcings, on behalf of the 
company. And the same as to the secre- 
tary. Where there is also evidence that 
the defendant has acted with relation to 
the proposed scheme, it is a question for 
the jury, whether, by his consent and acts, 
he has authorised the solicitor, or secre- 
tary, or any member of the committee, to 
pledge his credit for the necessary and or- 
dinary expenses to be incurred in forming 
such a company ; and if so, whether the 
work was done, and the credit given, on 
the faith of his being liable. Such an in- 
tended association does not constitute a 
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partnership, inasmuch as it constitntes no 
agreement to share in profit or loss. R^- 
nell V. LewiSy Wyld v. Hopkins^ xv. 617 
[Aeyne// w, Lewis was subsequently tried again, 
and the jury found at once for the defendant.] 

2. The defendant, in answer to an appli- 
cation from the secretary of a railway com- 
pany to allow his name to be placed on the 
provisional committee, wrote to him con- 
senting to do so, and stating that " he con- 
cluded his liability would be limited to the 
amount of his shares.*' His name was ac- 
cordingly published in the newspapers as 
one of the provisional committee, and on 
one occasion he attended and acted as 
chairman at a meeting of the committee : 
— Heldy that he was liable for the price of 
stationery supplied by the plaintiff on the 
order of the secretary, and used by the 
committee, after the date of his letter to 
the secretary. Bamett v. Lambert^ xv. 489 

Becovefy of Deposits by AUottee.'\ — 3. A 
railway company was provisionally regis- 
tered, and a prospectus was issued, which 
stated the proposed capital to be 2,000,000/., 
in 80,000 shares of 25/. each. The plaintiff 
applied to the provisional committee for 
seventy shares, in a letter whereby she un- 
dertook to accept the same, or any less 
number they might allot to her, to pay the 
deposit of 2/. 12^. Qd, per share thereupon, 
and to sign the parliamentary contract and 
subscribers' agreement when required. To 
this letter she received an answer, signed 
by the secretary, stating that the commit- 
tee of management had allotted to her thirty 
shares, and requesting her to pay the depo- 
sit of 21, 12s. 6d, per share, amounting to 
78/. 15«., into one of certain banks, on or 
before a day mentioned. The plaintiff ac- 
cordingly paid into one of those banks, in 
due time, the deposit of 78/. Ids., and re- 
ceived the bankers' receipt for the same. 
She afterwards presented the receipt to the 
company, and made several fruitless appli- 
cations to the committee for scrip, ana at 
length was informed that the directors had 
come to the resolution not to issue any scrip, 
and that thegreater partof the deposits had 
been expended, and the balance would be 
rateably divided. It appeared that the di- 
rectors, finding it impossible to go to Par- 
liament in the ensuing session, had deter- 
mined not to issue any scnp ; and that, of 
the entire number of 80,000 shares, 70,000 
were allotted, but deposits were paid on 
4000 only, producing altogether tne sum 
of 10,500/. In an action by the plaintiff to 
recover back, from a member of the manag- 
ing committee, the sum of 78/. 15^. so paid 
by her as deposits on the shares allotted to 
her : — Held, first, that there was sufficient 
evidence of the final abandonment of the 
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project ; seoondly, that on its abandonment, 
under the circumstances above stated, the 
plaintiff was entitled to recover back, as 
money had and received to her use, the 
whole sum so paid by her. An association 
of this nature does not amount to a part- 
nership. fVaUtab v. SpoUistooode, xv. 501 

Secretary of Railway Company ^ being a 
Promoter y cannot sue."] — 4. A. and B. were 
the registered promoters, under the stat. 7 
& 8 Vict c. 110, of a railway company. 
A provisional committee was afterwards 
formed, at a meeting of which A. was ap- 
pointed secretary, and B. solicitor to the 
company, and other persons a managing 
committee : — Heldy that A.could notmerely 
upon these fiacts recover against an acting 
member of the managing committee for ser- 
vices afterwards performed by him as secre- 
taiy. Wilson v. Viscount Ourzon^ xv. 532 

[On the rights of allottees to recover deposits, 
see Woniner ▼. Shairp, 4 C. B. 404 ; Garwood 
V. Bde, 1 Exch. 264 ; Clements v. Todd^ 1 
Eich. 268 ; Jones v. Harrisont 1 7 L. J., Ezch., 
132; 12 Jar. 122; Vane y, Cobbold, 1 Exch. 
798 ; Atkinson v. Poeoek, 1 Exch. 796. As to 
the liability of allottees, see WoolmerY, Toby, 
11 Jar. 426; 16 L. J., Q. B., 225; Duke v. 
JHvet 1 Exch. 36; Duke v. Forbes, 1 Exch. 356. 
Upon the liability of shareholders for calls, see 
Birmingham, Bristol, and Thames Junction 
Railway Company v. Lake, 1 Q. B. 256; 
London Grand Junction Railway Company v. 
Graham, I Q. B. 271 ;■ London Grand Junc- 
tion Railway Company v. Freeman, 2 M. & G. 
606; Cheltenham and Great Western Union 
Railway Company ▼. Daniel, 2 Q. B. 292; 
Miles v. Bough, 3 Q. B. 845 ; Aylesbury RaiU 
way Company ▼. Mount, 4 M. & 6. 651 {see 8 
Vict. c. 16, s. 16) ; Newry ▼. Bnniskillen RaiU 
way Company v. Edmunds, 12 Jar. 101 ; 17 L. 
J.y Exch., 102.] 

III. Scrip and Shares. 
See Broker, 2. — Stock Exchange. 

Scripnot Goods orMorehandise*^ — 1. Scrip 
in a railway company is not " goods, wares, 
or merchandise/^ within the exemption of 
the Stamp Act, (55 Geo. 3, c. 184, sched., pt. 
3. tit. " Agreement.") In the morning of 
the day, the defendant gave the plaintuf a 
verbal order for fifty shares in a railway 
comnany ; in the afternoon of the same day, 
the defendant signed a memorandum that 
he had bought of the plaintiff fifty shares 
in the company, at 10^ a share, which me- 
morandum was handed to the plaintiff: — 
Heldy that it required an agreement stamp. 
Knight v. Barber, xvi. 66 

[So, shares in a banking company or projected 
railway company are not goods, wares, and mer- 
chandise, within the Statute of Frauds : Humble 
V. Mitchell, 11 Ad. & £11. 205 ; Tempest v. Kil- 
ner, 3 C. B. 249.] 
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Shares are not Interett in Land^ — 2. By 

a railway act, it was declared that the 
shares in the undertaking, or the joint stock 
and fund of the company, should, to all 
intents and purposes, be deemed personal 
estate, and be transmissible as such, and 
should not be of the nature of real pro- 

Serty : — Held, that the shares of indivi- 
ual proprietors were not an interest in 
land, and therefore might be sold by a 
verbal contract. And. semble^ this would 
have been so even if tne act had contained 
no such clause. Bradley v. Holdsworth^ 

ill. 422 

Meaning of Order to purchase ScripJ] — 
3. The deJenaant, a sharebroker, bought for 
the plaintiff scrip certificates, which were 
sold m the share-market at a premium, as 
^ Kentish coast railway scrip," and were 
signed by the secretary of the railway com- 
pany. The genuineness of this scrip was 
afterwards denied by the directors, who al- 
leged that it was issued by the secretary 
without authority. In an action to recover 
back from the defendant the price paid to 
him by the plaintiff for thb scrip, and for 
his commission, on the ground of its not 
being genuine: — Held, that the proper 
question for the jury was, whether what 
tne defendant intended to buy was that 
which was sold in the market as Kentish 
coast railway scrip. Lamert v. Heath, 

XV. 486 

4. The defendant gave the plaintiff, a 
broker on the Stock Exchange, an order 
to purchase for him fifty shares in a foreign 
railway company. At that time no shares 
of the company were in the market, the 
foreign government not yet having autho- 
rised its establishment ; but letters of allot" 
ment for shares were then, according to the 
evidence of persons on the Stock Exchange, 
commonly bought and sold in the market 
as shares. The plaintiff bought for the 
defendant a letter of allotment for fifty 
shares : — Held, that a jur^ might well find 
this was a good execution of the order. 
Mitchell V. Newhall, xv. 308 

Liability of Broker J\ — 5. A sharebroker 
employed to purchase shares or scrip of a 
railway company does not thereby under- 
take to procure them absolutely, and at aU 
events, out only to use due and reasonable 
diligence to endeavour to do so. A. em- 
ployed B., a sharebroker at Manchester, 
and lodged money in his hands, to procure 
for him fifty shares in a certain railway 
company, o., without disclosing the name 
of hisprincipal, entered into a contract 
with H., another sharebroker, to purchase 
them for him. According to the usage of 
the Stock Exchange at Manchester, there 
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an two ** settling days" in each month, in 
which all transactions between broken, and 
between them and their principals, are to 
be settled, although in some instances set- 
tlement is not emorced by brokers on the 
prescribed days. H. did not perform his 
contract with B. by the next settling day; 
and B. having after that day refused to re- 
turn A. his money: — Held^ that A. was 
entitled to recover it back from B. in an 
action for money had and received. Fletcher 
V. Marehallf xy. 766 

Damages far Nan-delivery af Shares^ — 
6. In an action for the non-delivery of 
shares on a given day, pursuant to con- 
tract, the proper measure of damages is the 
difference between the contract price and 
the market price on the dav when the con- 
tract was broken. Shaw v. Hallandy xv. 136 

[^ee. Tempeii v. Kilner, 3 C. B. 253. As to 
damages for non-acceptance, see supra. Con- 
TRACT, III, 3.] 

Made of making Calls.']—!, The Sheffield 
and Manchester Railway Act, (7 Will. 4, 
c. xxi), by s. 116, empowered the directors 
from time to time to make such calls irom 
the proprietors on their respective shares 
as they from time to time should find ne- 
cessary, so that no call should exceed 10/. 
on each share ; and that there should be 
an interval of three calendar months be- 
tween each successive call, and twenty-one 
days' notice should be given of every such 
call by advertisement in the local news- 
papers ; and the proprietors were thereby 
required to pay the calls on their shares to 
such person, at such time, at such place, 
and in such manner, as the directors snould 
from time to time direct or appoint. The 
directors made a resolution for a call, spe- 
cifying therein the amount of the call, and 
the day of payment, but not the place 
where or the person to whom the payment 
was to be maae ; but a notice of that call, 
subsequently inserted in the local news- 
paper, according to the directions of the 
act, specified all those matters. In an ac- 
tion tor the amount of such call against a 
party who was a nroprietor at the date of 
the resolution, of tne notice and of the day 
appointed for payment, it not appearing 
atiso that there was any change in the di- 
rectory during that interval : — Heldy that 
the call was properly made. By another 
resolution, made on the 13th of March, the 
directors resolved that a call of 61, should 
be made on the 30th of March instant, to 
be paid on the 1st of May : — Heldy that the 
call was not invalid because the resolution 
was prospective. Sheffield^ AshUm-under* 
Lyne^ and Manchester Railway Company v. 
IVoadeoeky vii. 674 

[In London and Brighton Railway Oompanp 
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V. Fleirthu0h, 2 M. & G. 674, it was held to 
be annecetsary for the original resolution to state 
the time or place of payment.] 

Action far Calls — Farm af Declaration 
— Notice af CallsJ] — 8. In an action by a 
railway company for calls, the declaration 
allegea that *' the defendant subscribed 
for a large sum of money, to wit, 6000/., 
towards the undertaking mentioned in 
the act" &c. The company were empow- 
ered, by the 3rd section of the act, to 
raise a million of monev for constructing 
and maintaining the railway ; and by the 
I96th section it apjpeared that 660,000/, 
had been subscribed for by several persons, 
under a contract binding themselves and 
their heirs before the passing of the act. 
A motion having been made in arrest of 
judgment, on the firound that the declara- 
tion should have alleged a subscription by 
deed : — Held^ that the declaration was good 
after verdict. Semble^ that it would have 
been also good on special demurrer. By 
the 12l8t section, the directors were em- 
powered to make calls, the aggregate 
amount not to exceed 100/., and no cdl to 
exceed 10/. upon each share, and an interval 
of three calendar months was to elapse be- 
tween the days of payment of each call. 
It also required that twenty-one days' no- 
tice should be given of every call, by ad- 
vertisement in certain newspapers, and 
enacted that all money so called for should 
be paid to such persons, at such times and 
places, as in the said notice should be ap- 
pointed. A resolution of the directors was 
made for a call of 8/. per share ; but the 
resolution, although it mentioned the pe- 
riod within which the call was to be paid, 
did not specify the place where or person 
to whom the payment was to be made. 
The notice of that call, inserted in the local 
newspapers, according to the directions of 
the act, specified the time and place of 
payment, and the persons to whom the 
payment was to be made : — Heldy first, 
that the publication of the notice must be 
assumed to be the act of the directors ; se- 
condly, that the call was properly made. 
Great North af England Baihot^ Company 
V. Biddulph, vu. 243 

[See now 8 Vict. o. 16.] 

9. By the Edinbuigh and Leith Railway 
Act, (6 & 7 WiU. 4, c. cxxi, s. 60), it is 
provided, that in actions by the company 
for calls, it shall be sufficient to allege that 
the defendant, being a proprietor of so 
many shares, is indebted to the company 
in such sum of money upon such snares 
belonging to htm, whereby a right of ac- 
tion hath accrued to the company by vir- 
tue of this act, without settmg out the 
special matter ; and in such action it shall 
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only be necessary to prove that the defend- 
ant was a proprietor at the time of making 
the calls ; that the^ were in fact made, ana 
that notice thereof was given according to 
the act.^ To a declaration in the - general 
form given by this clause, the defendant 
pleaded pleas, denying notice of the calls 
pursuant to the act, and concluding with a 
verification i-^Held^ that the allegation of 
notice, that being a fact necessary to be 
proved, in order to entitle the plaintiff to 
recover, must be taken to be impliedly 
contained in the declaration, by reference 
to the act of Parliament; and therefore 
that the pleas, being in denifd of a matter 
necessarily implied in the declaration, 
ought to have concluded ' to the country, 
ana not with a verification, and were on 
that ground bad on special demurrer. 
Sembl^y that, in such case, the plea of not 
indebted would sufficiently put in issue all 
the matters required by the act to be 
proved in support of the action. Edinburgh, 
XeUhy and Newhavm Railway Company v. 
HibblewhiU. vi. 707 

Transfer of Share8,']-^\0. A transfer of 
railway shares from an original subscriber 
to the undertaking, made before the forma- 
tion of a register of proprietors pursuant to 
the act, but after the passing of the act of 
Parliament, Is good, although the trans- 
feror be never registered as a proprietor. 
Where the act required such 'transfer to 
be by deed, and a transfer of shares was 
executed by the seller with a blank for the 

Surchaser's name, and stating the consi- 
eration untruly, but the purchaser after- 
wards signed and transmitted to the com- 
pany, in pursuance of the act, a proxy 
paper describing him as the proprietor of 
the shares : — Heldj in an action by the com- 
pany against him for calls on such shares, 
that he was precluded from disputing the 
validity of the transfer. The Sh^ldy 
Ashton-under-Lyney and Manchester RaiU 
way Company v. Woodcock^ vii. 674 

[That the transfer would be invalid, see 
Hibblewhite v. APMorine, vi. 200.] 

11. Assumpsit for not accepting shares, 
with an averment that the plaintiffs were 
ready and willing to transfer. Plea, that 
plaintifiii were notready and willing to do 
80. On the 1 5th of October, 1845, defend- 
ants bouffht from plaintiffs, in the Man- 
chester share-market, 100 railway shares, 
to be paid for on the 31st of October. On 
the I4th of October a call had been made 
on the shares. By the custom of that 
market the deed of transfer was to be pre- 
pared by the vendor. On the 1st of X^o- 
vember plaintiffs applied to defendants for 
a name to be inserted in the deed as buyer. 
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No name was furnished, and defendants 
afterwards refused to accept the shares 
when tendered to them. Plaintifiv had 
not paid the calls on the shares. By 8 
Vict.c. 16, s. 16, no shareholder can trans- 
fer his share till he has paid all caUs dae 
on it : — JBeldy that plaintiflFtB were entitled 
to recover the price of the shares, for they 
were in a condition to make a transfer of 
them, by paying the calls on or before the 
31st of October, had the defendants fur- 
nished them with a name of the transferee. 
Per Parke^ B.. a circular letter sent to 
every shareholder in a nulw^y company, 
informing him that the directors had re- 
solved on making a call, constitutes the 
call. Shaw v. Bowl^, xvi. 810 

No Indemnity by Purchaser against Galls.'] 
—12. On the 20th of February, 1838, the 

Slaintiff entered into a contract with the 
efendant, through their respective bro- 
kers, for the sale of thirty shares in the 
Bristol and Exeter Railway, at 7^. 6s, per 
share, and the usual contract notes paraed 
between the parties, no time being men- 
tioned for the completion of the purchase. 
On the 3rd of March, the defendant wrote 
to the plaintiff's brokers, requesting them 
to " dispatch the thirtv Bristol and Exe- 
ter shares forthwith;" and they replied, 
the same day, ^* we herewith send you the 
transfer of thirty Bristol and Exeter shares 
in blank." This was accordingly done, 
and the purchase-money was paid. Calls 
were subsequently made on these shares, 
and they not being registered in the name 
of the defendant, the plaintiff remaining 
the apparent owner of them, he was com- 
pellea to pay the caUs. In an action 
against the aeiendant, for not indemnifying 
the plaintiff for the payments and liabili- 
ties in respect of tne calls — Held, that, 
under the aoove circumstances, there was 
no undertaking implied by law to indem- 
nify against all suosequent calls, nor any 
evidence of such an undertaking, in point 
of fact. Humble v. Langston, vii. 517 

Averment of Readiness to transfer,"]-^ 
13. The declaration, after setting forth 
the contract, contained an averment, that 
the plaintiff had *' always, from the time 
of the sale of the said shiures, and the mak- 
ing of the said promise hitherto, been 
ready and willing to transfer the said 
shares to the defendant, according to the 
terms of the said contract." This was tra- 
versed by plea : — Held, that there was suf- 
ficient evidence in the case of such readi- 
ness ; but that if it had been necessary, in 
order to support the allegation, to prove 
the tender of a valid conveyance, it would 
not have been sufficient. HuoM/e v. 
LangsKmj vii. 517 
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LiaMlUy of Vendor wail Registry of Ven- 
dee,"] — 14. A holder of scrip certificates for 
shares, to be allotted at a future time by a 
contemplated railway company^ executed 
the subscribers' agreement under seal, and 
sold his scrip in the market. An act of 
Parliament was afterwards obtained for 
makinff the railwavy and his name was re- 
gisterea as a shareholder by the company 
without his sanction : — HM. that, till the 
name of the vendee of the shares was re* 

gistered as the holder of them, the original 
older was liable for calls made on them 
after their '^ sale. The Midland Great 
Western Eailwa^ Company (Ireland) v. 
Chrdiny xvi. 804 

Forfeiture of Shares,"] — 15. By the Edin- 
buigh and Leith RaUway Act, (6 & 7 Will. 
4y c. cxxi, s. 49^, the directors were empow- 
ered to make tne calls in manner therein 
mentioned, and to sue for them, in case of 
non-payment, by action of debt, or other- 
wise in their option ; the proprietors neg- 
lecting to pay the same should forfeit all 
their shares for the benefit of the company, 
provided that no advantage should be taken 
of any such forfeiture, until notice thereof 
given to the proprietor in manner therein 
mentioned, nor unless the same should be 
declared to be forfeited at some general or 
special meeting of the company, within six 
months after such forfeiture diould hap- 
pen, which declaration should ipso jure oe 
a forfeiture of the shares. To an action 
of debt for calls, the defendant pleaded, that 
by reason of having neglected to pay calls 
on his shares, they were, in pursuance of 
the act, declared by the directors to be for- 
feited, and the directors exercised and de- 
clared their option, according to the act, 
that the same should be forfeited, and the 
same then became and were forfeited, of 
which the defendant had due notice, and 
acquiesced in the forfeiture : — Held on 
special demurrer, that the plea was baa, for 
not shewing that the shares were declared 
to be forfeited at a general or special meet- 
ing of the company, according to the pro- 
visions of the act. Edinburgh and teith 
Railway Company v. Htbblewhitey vi. 707 

[The power to declare the shares forfeited ia 
altemative only, and cannot be exercised after 
suing for the calls in arrear : Giles v. HuH, 
Ezch., M. T., 1848.] 

Proof of Ownership of Shares*"] — 16. In 
an action by assignees of a bankrupt for 
non-acceptance of shares sold to the de- 
fendant Defore the bankruptcy, in order 
to prove their proprietorship of the shares, 
the plaintifiB put in the transfer-book 
kept oy the Great Western Railway Com- 
pany ^under the Railway Act, (6 & 7 Will. 
4, c. 107, 6. 158), in which the plaintiffis 
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RATE. 

were entered as transferees : — Beldy that 
this was not sufficient evidence of their 
title. The certificates tendered by the 
plaintifis to the defendant did not contain 
the names of the plaintifia as originid pro- 
prietors, nor had they any indorsement of 
transfer to them : — fields that such certi- 
ficates were insufficient, inasmuch as they 
did not shew a title in the plaintiff to 
convey the shares, under sects. 147, 158. 
Hare v. Waring^ iii. 362 

Evidence of Proceedings^ — 17. A clause 
in a railway act (sect. 15V) directed that 
the orders and proceedings of the directors 
should be entered in a book, and signed by 
the chairman of the meeting ; and enacted, 
that, when so entered and signed, they 
should be deemed originals, and be read in 
evidence, without proof of the persons 
making or entering them beinff directors, 
or of the signature of the chairman : — 
Heldy that a Dook of proceedings, purport- 
ing to be signed, ** W. S., deputy cnair- 
man," was evidence per se, without proof 
that W. S. was in fact deputy chairman, 
or as such presided at the meeting. The 
Sheffield^ Ashton-under-ZynSi and Manches- 
ter Itailtoay Company v. Woodcock^ vii. 574 

[The 8 ^ict. c. 16, s. 98, provides, that mi- 
nutes of proceedings entered in a book, and 
signed by the chairman presiding, shall be re* 
celvable in evidence without further proof.] 



RATE. 
See Chubch Rate. — County Ratb.^Poob 
Ratb. — Sewebs. 
On Ovmer of Buildings^ Groundy or Land,] 
— 1. By a local act of Parliament, com- 
missioners were authorised to pave and 
cleanse certain streets, squares, &c., within 
a township, and to charge the expenses 
upon "the owners of buildings^ ground^ or 
^fidf within or adjoining the said streets, 
squares," &c. ; provided, that, if certain 
sewers required enlarging, " the owners of 
houses, buildings, lands, grounds, or here- 
ditamentSy* should pay on|^ a certain pro- 
portion of the expense. £., a clergyman, 
being desirous of^ building a church and 
setting out a churchyard, purchased a plot 
of ground, which was conveyed to T. anaO., 
as trustees for that purpose, and the church 
and churchyard havmg oeenbuiltand set out 
accordingly, were duly consecrated. By the 
deed of consecration, the right of letting or 
otherwise disposing of the pews, vaults^ and 
graves in the church and churchyard was 
reserved to B. The church and church- 
yard adjoined a street which had been 
paved by the commissioners. B. conveyed 
to the defendant in fee, by way of mort- 
gage, the pews and vaults in and under the 
church remaining unsold, and so much of 



RATE. 



RATE. 



the churchyard as had not heen aold, to« 
eether with the rent, pensions, stipends, 
&o., thereunto belonffing. The defendant 
received the rents ana profits arising from 
the pews, vaults, and graves in the church 
and churchyard, and appropriated the same 
in part satisfaction of hb deot : — Held^ that 
the defendant was not liable to be charged, 
as he was not **the owner of buildings, 
ground, or land," within the meaning of 
the local act. Constables^ S^e, of Chonton 
y.'JVaUtery x. 742 

Meaning of " Houses"'] — 2, By a local 
act, (51 Greo.3, c. cl), after reciting a former 
act of the 12 Car. 2, whereby a yearly sum 
of 250/. was charged upon the houeee of the 
inhoUnUtnts of St. PauPs, Covent-garden, 
except Bedford House, for the support and 
benefit of the rector, curate, clerk, and sex- 
ton for the time being of that parish, that 
charge of 250/. was repealed, and in lieu 
thereof a yearly sum of 250/. was chained 
upon all houses within the said parish to be 
assessed by the churchwardens, and paid by 
the occupiers of such houses respectively, 
and recoverable, in case or refusal to pay 
the sums assessed on the house or houses 
in their occupation, by distress : — Heldy that 
the word *' houses*' in this act meant houses 
intended for human habitation, and that 
Covent-garden Theatre was not rateable 
under the act. Surman v. Barley^ xiv. 181 

Distress €tgainst Lodger — Construction of 
Local Act as to Demand of Copy of War- 
rant,']--^. Byalocal act, (10Geo.3,c.lxxv), 
the 15th section enacted, that the rates di- 
rected by that act to be made should and 
might, on refusal or neglect to pay the 
same by any person or persons liahle thereto^ 
be recovered in such manner as the rates 
made for the relief of the poor are directed 
to be recovered ; and by the 17th section it 
was provided, that any person, whether 
landlord or tenant, who should let out his 
or her house in separate apartments, or 
ready famished to a lodger or lodgers, 
should be deemed to be the occupier thereof, 
and might be rated or assessed accordingly, 
and should be liable to the payment of the 
sum so rated. And sect. 18 enacted, that the 
goods and chattels of each and every person 
renting or occupying any separate part or 
apartment in such house or building, or 
renting or occupy inff any ready-fumished 
house, or any part thereof, should he liable 
to he distrained and sold for the payment 
of the said rates : — Heldy first, that, under 
that act, the goods of a lodger are liable to 
be distrained and sold for rates assessed 
upon and due from the landlord, under a 
warrant directing the churchwardens and 
overseers to take the goods of the landlord. 
The warrant recited wat the rates were due 
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from D., the landlord ; that they had been 
lawfully demanded, and refused to be paid ; 
and that it had been fully proved to the 
justices on oath, that D. had been duly 
summoned before them to shew cause why 
he had refused to pay the rates ; but that 
he had not shewn any sufficient cause : — 
Ifeldy in an action against the constable for 
seizing the goods, that it was not any ob« 

1'ection that there was no proof that the 
andlord had been duly summoned. Heldy 
also, that the action could not be maintain- 
ed against the constable for anything done 
in the warrant, without a demand of a pe- 
rusal and copy of the warrant, unless he 
were guilty of any excess ; in which case 
he would be liable for such excess, without 
such a demand. The constable, having 
entered the house of D. and there distrained 
the goods of a lodger, placed a person in 
possession of the goods in the room in which 
they were, sayinff, that, unless the money 
were paid, he should remain there five 
days; he remained in possession eight 
hours, until the lodger paid the amount to 
redeem the goods : — Held, that this was not 
an impounmng, but that it was a question 
for the jury, whether he had remained an 
unreasonable time for the removal of the 
goods under the warrant. Peppercorn v. 
Sofman^ ix. 618 



Under Local Improvement AetJ]-— A, By a 
local act for the improvement of the town of 
Bedford, (43 Geo.3,c.cxxviii),the commis- 
sioners therein mentioned were invested, by 
sect. 37» with all the powers, provisions, and 
authorities, and were to be in the receipt and 
possession of all compositions, rates, &c., 
granted by the 13 Geo. 3, c. 78, and the 
surveyors to be appointed by the commis- 
sioners were to have the same powers of 
demanding, collecting, and recovering pay- 
ment of such compositions, &c. as under 
that act. By sect. 39, the then surveyors of 
the highways within the ambit of the act 
were, on a day to be appointed by the 
commissioners, to produce to them their 
accounts, and pay over all balances in their 
hands to the treasurer of the commissioners, 
and thenceforward their office was to be 
determined. By sect. 50, the commissioners 
were empowered, in order to raise money 
for carrying the purposes of the act into 
execution, to lay one or more rates once in 
every year, or oftener if necessary, on all 
houses, shops, &c. within the town, so as 
such rates should not exceed 8df. in the 
pound in a year on their yearly value. By a 
subsequent act, 50 Greo.3, c. Ixxxii, reciting 
that the commissioners had borrowed con- 
siderable sums of money on the rates, and 
that they were inadequate to the purposes 
of the act, the power of rating houses, 
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shops, &c. was extended from Qd. to Is. in 
the pound in the year: — Hddy that the 
commissioners had no power, in case the 
rates so levied proved insufficient for the 
purpose of the act, to levy a subsidiary 
rate by application to be made to the jus- 
tices by the surveyor, under the 13 Geo. 3, 
c. 78» 8. 46, Higgina v. Chrem^ x. 703 

5. Notwithstanding the provisions of the 
Vauxhall Bridge Act (49 Geo. 3, c. cxlii), 
the occupiers of houses adjoining the Vaux- 
hall-briage-road, but lying within the 
limits of the Tothill-fields Act, (6 Geo. 4, 
c. cxxxiv), are liable to the paving-rate 
levied under the latter act. Young v. Chove^ 

ii.703 



READINESS AND WILLINGNESS. 

See Ck>Ni>rnoN» 6. — Railway, III, 13. — 
Vendor and Purchasbb, 6. 

AffermerU in Action for Non-aceeptanee of 
Chods,'] — 1. A count in assumpsit stated,that 
the defendant caused to be shipped on board 
a lighter, whereof the plaintiff was owner, 
out of a ship lying in the river Thames, 
certain goods to be lightered by the plain- 
tiff, and delivered at the Commercial Dock 
for the defendant ; that the plaintiff receiv- 
ed the goods on board the lignter,and agreed 
with the defendant to lighter and convey, and 
land and deliver them for him as aforesaid ; 
and the defendant promised the plaintiff to 
accept the goods at the Commercial Dock, 
in a reasonable time after he should have 
notice of the plaintiff's being ready to land 
and deliver tnem. The count then averred, 
that the said lighter afterwards, to wit, on 
&c., arrived with the goods at the Com- 
mercial Dock, and that the plaintiff uxas 
then ready to land and deliver them for the 
defendant, of which the defendant then had 
notice ; and, although a reasonable time for 
defendant to accept the goods at the Com- 
mercial Dock, after he had such notice, had 
elapsed, yet the defendant did not, though 
requested to do so, within snch reasonable 
time, accept the goods, but nefflected and 
refused to do so for a great and unreason- 
able time, after the expiration of a rea- 
sonable time from the period when he had 
such notice : — HM bad, on special demur- 
rer, for not averrinff that the plaintiff was 
ready and willing, during a reasonable time 
after notice, to land and deliver the goods 
for the defendant. Orangor v. Dacre^ 

xii.431 

Averment essenttaLI — 2, A count in as- 
sumpsit alleged, that, in consideration that 
the plaintiff, at the defendant's request, 
would purchase certain shares in a foreign 
undertaking, called ** the Bank of Bel- 
gium," at a stated price per share, the de- 
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fendantpromised the plcuntiff that he would, 
upon reouest, accept the shares and pay for 
them. The count then averred, that the 
plaintiff, relying upon the defendant's pro- 
mise, did afterwards, to wit, on &c., pur- 
chase the said shares at the said price ; ne- 
vertheless, the defendant did not nor would 
accept them, or pay for them the money 
for which the plaintiff had so purchased 
the same, although often requests so to do 
by the plaintiff, and, therefore, the plain- 
tiff was obliged to pay to F., the person 
from whom he purchased the shares, the 
money he was liable to pay him by reason 
of such purchase. Semble. that, whether 
the count imported that the plaintiff was 
to purchase tne shares from F., and after- 
wards sell them to the defendant, or that 
he was to purchase them from F. as agent 
for the defendant, it was bad in substance, 
for want of an allegation of readiness and 
willingness, either in the plaintiff or in F., 
to dehver them to the defendant. Han- 
nuic V. GMdner, xi. 849 

Inaujficient Averment,'] — 3. Assumpsit. — 
The declaration stated tnat the defendant, 
carrying on business at Liverpool, sent and 
delivered to the plaintifliB, carrying on bu- 
siness at New Orleans, an order to purchase 
cotton for the defendant, viz. if tney, the 
plaintiffs, could purchase cotton at such 
price as to stand in, laid down in Liverpool, 
&11 chazges included, Liverpool fair, 9^a. per 
lb. ; good fair,10«f.perlb. ; then theplam- 
tiffs were to purchase cotton to the extent of 
200 bales, and if at ^. per lb. under those 
prices 300 bales ; if at ^. per lb. under those 
prices 400 bales, and to draw biUs of ex- 
change on the defendant for the amount of 
th^ price. The declaration then averred, 
that the plaintiflB accepted the order, and 
promised to perform all things therein con- 
tained to be by them performed ; and, in 
consideration of the premises, the defend- 
ant promised to accept and receive the cot- 
ton to be purchased by the plaintifis in 
Eursuance of the order, and to accept any 
ill drawn by the plaintifis on the aefend- 
ant for the price of the cotton. The de- 
claration then averred, that the plaintifi^ 
did purchase a larve quantity, to wit, 206 
bales of Liverpool fair cotton, at such a 
price as to stand in 0}^. ]>er lb., laid down 
in Liverpool, all chaiges included ; it then 
stated the shipping of the cotton, that the 
plaintiflfs drew a bill for the amount, that 
afterwards, to wit, on &c., the said cotton 
arrived in Liverpool, and then was ready to 
he delivered to the defendant^ of all which he 
had notice; and the plaintiffs afterwards, 
to wit, on &c., requested the defendant to 
accept the said cotton, and to accept the 
said bill of exchange^ which was then pre- 



READINESS AND WILLINGNESS. 

sented to the defendant for acceptance. 
Breach, that the defendant did not nor 
would accept the cotton so purchased, or 
any part of it, and did not nor would ac- 
cept the hill, or pay or satisfy the plaintifis 
for the said cotton : — Held^ on demurrer, 
that the declaration was ill, as it did not 
sufficiently shew that the plaintiffs were 
ready and willingto deliver the 200 hales 
only. Dixon v. FTetcher, iii. 146 

Averment of Title in Action for not ac- 
cepting Lease — Pleading J] — 4. The declara- 
tion stated, that the plaintiff, hefore and at 
the time of the agreement thereinafter men- 
tioned, was lawfully possessed for the re- 
sidue of a term, whereof twenty-one years 
from June 24th, 1841, were then unex- 
pired, of a certain dwelling-house ; and 
thereupon, on March 21st, 1841, hy an 
agreement made between the plaintiff and 
defendant^ it was agreed that the plaintiff 
should, on or before June 24th, 1841, let 
the same to the defendant by a lease, to 
be granted to the defendant, for twenty- 
one years, the said term to commence 
from June 24th, 1841. The declaration 
then stated general performance by the 
plaintiff, and that he was ready and will- 
ing to let the house to the defendant, 
and to nant and execute a lease ; yet that 
the derendant did not nor would become 
his tenant, or accept the lease. Fleas: 
first, that the phiintiflF was not lawfully 
possessed of the house for the residue of the 
said term, modo et formdi : secondly, that 
the plaintiff, at the time of the agreement, 
had not a good title to, and could not, on 
June 24th, legally let the house to the de- 
fendant, or grant a lease for the said tenn : 
— Heldy on special demurrer, that the first 
plea was bad, as containing an immate- 
rial traverse ; and that the traverse in the 
second plea was too large, as it included 
the title of the plaintiff at the time of the 
contract, as well as at the time when the 
lease was to be granted. Held^ also, that, 
on general demurrer, the averment of the 
plaintiff's readiness and willingness to grant 
the lease was equivalent to an averment of 
his having a title to grant it. De Medina 
v. Norman^ ix. 820 

Readiness and WVUngness to convey is 
sufficient J] — 6. A declaration in covenant by 
the vendor against the intended purchaser 
of lands for non-payment of the purchase- 
money, according to the contract, need not 
aver that the plamtiff offered or tendered a 
conveyance to the defendant ; it is suffi- 
cient to allege that the plaintiff has always 
been ready and willing to execute a con- 
veyance, inasmuch as, in the absence of an 
express stipulation to the contrary, it is the 
duty of the purchaser to prepare the con- 
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RELEASE. 

veyanceand tender it to the vendor for exe- 
cution. Poole V. Hilly vi. 835 



REASONABLE AND PROBABLE 

CAUSE. 

See Mauctous Prosecution. — Notice of 
Action.— Statute (Pursuance of). 



RECEIPT. 

Value for Purposes of StampJ]--!. The 
following paper, signed by the mother of a 
young woman who had been seduced by 
the defendant, and by the daughter herself, 
was nven to the defendant on nis breaking 
off the connexion: — "Received of Mr. B- 
the sum of 10/., in addition to the various 
monies received of him at different times, 
in full satisfaction and discharge of any 
favours conferred or services rendered to 
him hy either of us, at any time during our 
acquaintance ; and which sum we hereby 
acknowledge to be ample remuneration :'* 
— Ueldy tluit a receipt stamp, as upon the 
sum of 10/., was sufficient to render this 
document aamissible in evidence, and that 
it did not require a stamp of lOf ., as being 
an acknowledgment of a receipt in full of 
"debts, accounts, claims, or demands," 
within the meaning of the Stamp Act, f65 
Geo. 3, c. 184, sched., nt. 1, title "Re- 
ceipt.'') Boyle v. Branaon, xiii. 738 

For Balance of Account requires lOs. 
Stamp,"] — 2. A receipt in the following 
form was tendered, unstamped : — "1843^ 
July 8. Received of Mr. G. L. the sum 
of 21. 2s,f being the balance of account 
up to this day, for houses in Wellington- 
road :*' — Heldy that this was an acknow- 
ledgment of a sum therein mentioned, be- 
ing received in satisfaction of a debt, where- 
of the amount is not specified, within the 
meaning of the clause in the schedule, as to 
receipts in the Stamp Act, (55 Geo. 3, c. 
184), which requires a IQ9. stamp. Bin v. 
Leigh, xiv. 177 

IDibdin v. Morris, 2 C. & P. 44, overruled.] 



RECITAL. 

See EsTOFPEL, 1, 2. — Pastuiugb. — Poor 
Rate, 2. — Principal and Subbtt, 1. — 
Statute, 5, 16, 17. 



REILEASE. 

See Composition-deed,!, 2,3.— Estoppel, 3. 

Principle,] — 1. Whatever constitutes an 
answer to the demand for which an action 
is brought, as against the plaintiff on the 



REPLEADER. 



REPLEVIN. 



record, in a bar to the action, although 
brought for the benefit of others, who have 
no power of enforcing their claim, except 
by suing in the name of the plaintiff. 
Wilkinson v. Linda, vii. 87 

2. A debt of record may be discharged by 
a release under seal. Barker v. Si, Quintin^ 

xii.441 

Pmoer to set aside in Case of I^aud.} — 
3. A Court of law has no jurisdiction to set 
aside a release which is ^ood in law ; but, 
in the exercise of its equitable jurisdiction, 
it may interfere to prevent a defendant from 
pl«iding a release, where it would be a ma- 
nifest fraud on a third party seeking to en- 
force a demand against the defendant, and 
where the defendant himself is a party to 
the fraud. An action having been brought 
against the defendant for illegally pledging 
certain q uantities of tobacco, and the defend- 
ant having pleaded a release given to him by 
one of the parties interested in the tobacco, 
the Court refused to set aside the plea, the 
releasor having an immediate interest in 
th#money sought to be recovered, and no 
fraud being snewn. Qitcerey whether a 
Court of equity would, under such circum- 
stances, set the release aside ? Phillips v. 
dagett, xi. 84 

SeUinff aside/or i^rawJ.]— 4. The Court 
will not set aside a plea of release ^iven by 
one of several plaintifls, unless a clear case 
of fraud is made out between the releasor 
and the defendant. Fraud upon the re- 
leasor is not a ground for setting aside the 
plea, since that may be replied. Wild v. 
Williams, vi. 490 

5. The Court will not set aside a plea of 
a release by one of several co-plaintiiFs, 
unless it be clearly shewn to have been 
made in fraud of the other plaintifRi, or un- 
less the releasor be a mere nominal party 
in the action, having no interest whatever 
in the subject-matter of it. BatDstom v. 
Oandell, xv. 304 

REMAINDER. 
See Devisb, 0, 10. 



REMITTER. 
See EsTATK, 8. 



REPLEADER. 

See LmiTATioMS (Statute of), IV, 3. 

1. Where there are several pleas on the 
record, if one of them traverse immaterial 
matter in the declaration, and the defend- 
ant has pleaded other material matters, 
which have been disposed of on proper 
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issues, the Court will not grant a repleader. 
Negelen v. Mitchell, vii. 612 

\Plummer ▼. Xee, ii. 495, overruled. See 
Goodbume v. BowmoHt 9 Bing. 532 ; GwytuM 
V. Bumell, 6 Bing. N. C. 453.] 

If no express Admission, there must he a 
R^Aeader»\ — 2, Where a replication tra- 
verses part of a plea, but leaves unanswered 
so much of it as forms a defence to the ac- 
tion, at the same time not expressly admit- 
ting it, the Court cannot give judgment 
non obstante veredicto, or arrest the judg- 
ment, but the proper course is to award a 
repleader. Atkinsen v. Davies, xi. 236 

[The mle, that a repleader n not granted in fa- 
vour of the party who made the first fault, ap- 
plies only where the immaterial isiae is found 
against the party who made the first fault : Gor^ 
don V. Bllii, 7 M. & 0. 624.] 

Chsts,"] — 3. On a judgment of repleader, 
neither party la entitled to costs. Phunmer 
V. Lee, ii. 495 

REPLEVIN. 

See Distress.— -Rate, 3. 

Where it lies."] — 1. Groods taken under a 
pretended authority, e. g. an invalid war- 
rant of justices, may be replevied. George 
V. Chambers, xi. 149 

Proof of acting as Depu^in taking Bond 
is primd facie sufficient,'] — 2. In an action 
by the assignee of a replevin bond, the de- 
fendant pleaded, that the bond was obtain- 
ed from nim, in the name of the sheriflP, by 
T. H., under colour and pretence that he 
was a deputy of the sheriff for taking re- 
plevins, whereas he had no deputation or 
authority from the sheriff; absque hoc, that 
the sheriff took the bond : on which issue 
was joined : — Held, that the only matter in 
issue was, whether the sheriff took the 
bond ; and that evidence of T. H.'s acting 
as the deputy of the sheriff was sufficient 
primft facie evidence of his appointment, 
and cast on the defendant the onus of prov- 
ing his non-appointment. FaulkrCer v. 
Johnson, xi. 581 

[See supra, Evinsucs, VII. 2.] 

Meaninp of Condition in the Bond,"] — 3. 
The condition in a replevin bond, for pro- 
secuting the suit with effect, means the 
prosecuting it to a not unsuccessful termi- 
nation. In a declaration in an action on a 
replevin bond, the breach assigned was, that 
the defendant did not appear at the next 
county court, and then and there prosecute 
his suit with effect : — Held, that the breach 
was not well assigned, it being consistent 
therewith that the suit might have been 
begun at the next county court, and be still 
pending. Semble, that the words "then 
and there," usually inserted in the condi- 



REQUESTS (COURT OF). 

tions of repleTin bonds, are not proper. 
Jachmm y. Hanson^ niL 477 

[See Bid§r ▼. Edwards, 3 M. & 6. 202 ; and 
Marrit t. MattktwM, 2 Q. B. 293. The con- 
dition to profecute ''withoat delaj" may be 
broken by a delay which does not exceed the time 
for proceeding allowed by the practice of the 
superior courts: Gent ▼. CuttM, 12 Jar. 113; 
17 L. J., a. B., 56.] 



Oo^itanee /or DcMe Rent,']—^. In a 
cognisance, by defendant as bailiff, for 
dtntble renty under the 1 1 Geo. 2, c. 19, s. 18, 
the terms of the tenancy and of the notice 
to quit should be so shewn, that the tenant's 
power to determine the tenancy by notice 
to his landlord for that purpose, and the 
sufficiency, in law, of the notice actually 
given, ma}" appear. It is not sufficient (on 
special demurrer) to allege that the tenant, 
*' havina power to determine by such a no- 
tice as hereinafter mentioned,'' gave a no- 
tice to quit on a given day past. Humher- 
stone v. Dubois^ x. 765 

Staging Proceedings^ — 6. The Court will 
not stay the proceedings on a replevin bond, 
unless it clearly appears that the applica- 
tion is made on benalf of the sureties, and 
not of the principal. WarUm v. Blacknelly 

xii. 558 

REQUEST. 

Aterment in pleading,'] — ^Where, by the 
express terms of the contract, a re<|uest 
must precede delivery, or where that is to 
be implied from the nature of the contract, 
a request must be both alleged and proved, 
but not otherwise. Even where the consi- 
deration is entirely past, it appears to be 
unnecessary to allege a request, if the act 
stated as tne consideration cannot from its 
nature have been a gratuitous kindness, but 
imports a consideration per so o . f, mo- 
ney lent. See Radford v. Smith, iii. 254, 
258 ; Victors v. Davies^ xii. 758, adopting 
note of Mr. Serjeant Manning, 1 M. & G. 
265 ; and Dietrichsen v. Giubeleiy xiv. 845. 
Supra, Landlord and Tenant, I, 5. 

[See farther, as to request, supra, Condi- 
tion, 5, 6; Burton ▼. Griffitht, zi. 817 ; infra. 
Time, 2 ; Batton v. Spearman, 9 Ad. & £1L 
298.] 

REQUESTS (COURT OF). 

See Statutb, 14. 

Middlesex Act,'] — ^1. The sheriff or other 
officer, who tries a cause under a writ of 
trial, has no power to certify, under the Mid- 
dlesex Court of Requests Act, (23 Geo. 2, 
c. xxxiii, 8. 19), that the freehold or an act 
of bankruptcy was in question. If that be 
the case, it should be snewn for cause when 
the application is made to try before the 



REQUESTS (COURT OF). 

sheriff, when it may be imposed as a term 
that he should have power to certify. 
Pritckard v. APGUl, h. 380 

2. The Middlesex County Court Act (23 
Greo. 2, c. xxxiii) does not apply to^ cases 
where the cause of action arises within the 
city and liberty of Westminster. The 19th 
section provides, that, in case any action of 
debt, &c., shall be brought in the Courts of 
Record at Westminster, and the defendant 
shall reside in Middlesex, &c., and a verdict 
shall be found for less thMi4^., no oostsshali 
be awarded to the pLuntiff, but thedefendant 
shall be entitled to double costs. QiuBre, 
whether that section applies to a verdict on« 
plea collateral to the merits of the action, as 
a plea puis darrein continuance of a release 
to a joint contractor with the defendants? 
Todd V. Emfyy xi. 610 

3. A defendant is not entitled to a sng- 
gestion for double costs, under the Middle- 
sex County Court Act, ( 23 Geo. 2, c. xxxiii), 
where the debt is reduced below the sum of 
40#. by a set-off. Jenkins y. Morion^ i.^00 

4. But he is if the claim be reduced by 
the plea of the Statute of Limitations. 
Bailey v. Chitty^ ii. 28 

5. Where the declaration was in debt for 
work and labour, and it appeared that the 
work and labour consisted of the levving of 
an execution by the plaintiff, as a broker, 
on the goods of a party resident in Surrey : 
— Held, that this was not cognisable bv the 
Middlesex Court of Requests, thougn the 
defendant resided in Middlesex. BaiUy v. 
CkiUy^ ii. 28 

Birmingham — " Trading or Dealing *^'] — 
6. A court of requests act required that per- 
sons inhabiting within the town of Birming- 
ham, or usinff or frequenting the markets 
there, or working, or seeking a livelihood, 
or in any way traddng or dealing within the 
same, should be sued for debts under 5/. in 
the Court of Requests : — Heldy that such 
*^U8inp^ or frequenting the markets," or 
** trading or dealing," must be for the pur- 
pose of substantially obtaining thereby the 
party's whole livelihood. Jmdss v. Taylor^ 

i.578 

Bath.y-I, The Bath Court of Requests 
has no jurisdiction over a claim made b^ a 
voter against an objector, for compensation 
for loss of time in attending the Revising 
Barristers' Court, on a notice of objection. 
Roberts v. Hurnhg^ iii. 120 

Blaclheath — Balance of an Account.'] — 
8. The Blackheath Court of Requests Act 
(6 5r 7 Will. 4, c. cxx, s. 22) excepts out 
of the jurisdiction of the Court any debt 
" for any sum being the balance of an ac- 
count originally exceeding the sum of 5/. :" 
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-^Heldf that this exception did not apply 
to an account containing items amounting 
to upwards of 61,^ and reduced, by payment^ 
from time to time, below that sum, where 
it appeared, that, at no one time, so much 
as 6/, was due. Pope v. Banyardy iii. 424 

Tower Hamlets.'] — 9. The sheriff or other 
inferior judge to whom a writ of trial is di- 
rected has no authority to certify, under the 
Tower Hamlets Court of Requests Act, ^28 
Geo. 2, c. zxx, s. 8), that there was a prooa- 
ble and reasonable cause of action for 40^. or 
more. A party who sues, in a superior court, 
a defendant residins; within the jurisdiction 
of that act, for a debt being the balance of 
account on a demand originally exceeding 
6/., but reduced below that amount by pay- 
ments before action brought, is not liable to 
costs, though he recover less than 405. Els^ 
ley T. Kir^y ix. 536 

10. A court of requests act deprived of 
costs a plaintiff who should not recover to 
the amount of 6L a^nst a defendant resi- 
dent within its jurisdiction : — Heldy that 
the act applied to a case where such de- 
fendant pleaded payment into court, and 
the plaintiff replied, damages ultra, and re- 
covered on that issue leas than 6/. Bernard 
▼. Turnery i. 580 

Debt ii the Amount reeoeeredJ] — 11. The 
sum recovered by verdict, and not the 
amount claimed by the plaintiff to be due 
to him, is to be considered as the debt for 
which the action was brought, within the 
meaning of the Sandwich Court of Re- 
quests Act, ([47 Geo. 3, c. xxxv). Fair^ 
brass V. PetHty xii. 453 

Construction of incorporated Acts,"] — 1 2. 
The Bradford Court of Recjuests Act (9 
Geo. 3, c. xix) enacted, that if, in any ac- 
tion against any person for anything done 
in pursuance of the act, the plaintiff should 
become nonsuit or discontinue, or if, on a 
verdict or demurrer, judgment should be 
given against him, he should pay treble 
costs. A subsequent act (47 Geo. 3, c. 
xxxix), whereby the jurisdiction of the 
Court was enlarged, andf the provisions of 
the former act were incorporated, unless 
where otherwise provided, enacted, that if 
any action should be brought against any 
person for anything done in pursuance of 
the former act, or of that act, without four- 
teen days' notice of action, or more than six 
months after the fact committed, or else- 
where than in the county of Wilts, &c., 
the jury should find for the defendant; 
and that, upon such verdict, or if the plain- 
tiff should become nonsuit, or discontinue 
the action after appearance or judgment 
should be given on demurrer for the de- 
fendant, the defendant should recover 
379 
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costs : — HMy that the words " such ver- 
dict,*' in this clause, meant a verdict for 
the defendant generally, and not a verdict 
for the defendant for clefect in the matters 
of form therein mentioned; that, there- 
fore, the corresponding clause of the 3 Geo. 
3, c. xix, was repealed thereby, and the 
defendant, on a verdict for him upon the 
merits, was entitled to recover single costs 
only. Snelgrove v. Smarts xii. 135 

EMht to increased Costs without Sugges- 
tion f] — 13. By a court of requests act it was 
enacted, tliat no action should be brought 
for any matter done in pursuance of the 
act, until a month's notice of action should 
be given, &c. ; and if, in such action, it 
should appear to be so done, the jury should 
find for the defendant, and, upon such ver- 
dict, or if the plaintiff should become non- 
suited, ^' or if, upon a verdict or demurrer, 
judgment shell be given against the plain- 
tiff, the defendant should recover treble 
costs.'* The defendant obtained a verdict 
without having given any evidence, the 
plaintiff having failed to establish any 
case : — Held^ that the defendant was en- 
titled to treble costs, without entering a 
suggestion on the roll, or having given the 
act of Parliament in evidence at the trial. 
Forman v. DaweSy xi. 730 

Where Plea necessary,'] — 14. Where a 
court of requests act provided, that if any 
person should commence any action in any 
of the superior courts against any person re- 
siding within the jurisdiction of the Court 
of Requests, for any debt, &c., which, upon 
the trial, should be found not to amount to 
40^., no judgment should be entered on the 
verdict ; and, if it were entered, should be 
void, and the defendant should havecosts : — 
Heldy that a defendant could not take ad- 
vantage of the act by suggestion on the roll, 
but was bound to plead it in bar of the ac- 
tion. Jackman v. Cother, v. 147 

Effect of taking Money out of Court,] — 
15. Where an action was brought for a 
sum of 5/. 12s»y and the defendant paid into 
court the sum of 4/. 18f. 6<f., which the 

Slaintiff took out in full satisfaction of his 
emand, and entered a nolle prosequi as to 
the residue i-^Heldy that the acceptance by 
the plaintiff of the smaller sum was not of 
itseli sufficient evidence that no more was 
due, so as to entitle the defendant to enter 
a suggestion under a court of requests act 
giving jurisdiction over debts to the amount 
of 61, The form of the plea of payment of 
money into court does not preclude a de- 
fendant from applying to enter a suggestion 
to deprive the plaintiff of costs. Jorden v. 
Berwicky ix. 3 

Time to enter a Suggestion,] — 10. Where 
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s cause \b tried before the sheriflF, &c., un- 
der a writ of trial, and judgment is signed 
thereon in yacation, the defendant may 
apply to the Court in the following term 
to enter a suggestion on the roll for the 
purpose of obtaining costs under a court of 
requests act, although no application was 
made to the sheriflp for a certificate to stay 
the judgment and execution, imder 3 & 4 
Will. 4, c. 42, 8. 18. Johtuon Y.Beale^ v. 276 

Application after final Judgment. 1 — 17. 
Where final judgment is signed in vaca- 
tion, the defendant may apply to the Court 
in the following term for a suggestion, un- 
der a court of reouests act, to entitle him 
to costs, on condition of paying the plain- 
tiflTs costs accrued since the judgment was 
signed. Heale v. Erle^ ii. 883 

Isle of Wight Act — Time of Application,'] 
—1 8. The Isle of Wight Court of Bequests 
Act (4G Geo. 3, c. bLvi) empowered the 
commissioners to determine all disputes 
between party and narty, for any sum not 
exceeding 5/., in all actions of debt, &c. 
A subsequent clause provided, that the act 
should^ not extend to enable them to decide 
on any debt where the title to lands, &c. 
should come into question, or which should 
arise by reason of any cause concerning tes- 
tament or matrimony, &c. The act ena- 
bled plaintiffs to sue m that court, for debts 
under 6/., any person inhabiting, residing, 
or being within the Isle of Wignt ; and it 
was enacted, that if any action for any debt, 
recoverable, by virtue of the act, in the 
Court of Requests, should be commenced 
in any other court, &c.,the plaintiff should 
not, by reason of a verdict for him or other- 
wise, be entitled to any costs. On a motion 
to enter a suggestion to deprive the plaintiff 
of costs, under this act, in an action of debt 
in which defendant had let judgment go by 
default ; — Held, first, that the act applied 
to such a case, and was not confined to cases 
where there had been a trial and verdict ; 
secondly, that the application was not too 
late after final judgment; thirdly, that it 
was not necessary, in the ^davit in support 
of a motion under the Isle of Wight Court 
of Reouests Act, to state that the defendant 
residea within the jurisdiction of the Court 
of Requests, and was liable to be summoned 
to that Court for the debt ; but that it was 
sufficient to state that he resided in the Isle 
of Wight at the time when the writ of sum- 
mons was sued out in the action ; and, 
lastly, that it was not necessary to shew, in 
the first instance, that it was not such an 
action of debt as was excluded by the act 
from the commissioners' jurisdiction. Bur- 
hidge v. Martin^ xii. 8 

Suggestion is traversahleJ] — 19. A sug- 
380 



RESTRAINT OF TRADE. 

geation to deprive the plaintiff of coaii^ un- 
der the Middlesex County Court Act, (23 
Geo. 2, c. xxxiii, s. 19), and allow the de- 
fendant double costs, on the ground that 
the plaintiff has recovered less than 40». da- 
mages, and that the defendant was an in- 
habitant of, and resident in, Middlesex, and 
liable to be summoned to the County Court, 
is traversable; and that notwithstanding 
the plaintiff has previously shewn cause 
against a rule to enter the suggestion. If 
the defendant succeed, he will be entitled 
to the costs of that traverse. A rule hav- 
ing been made absolute for the plaintiff to 
bring in the postea, so that the defendant 
mi^ht enter the suggestion thereon, the 
plaintiff himself entered the suggestion on 
the roll in a traversable form, aod added a 
traverse: — ffeld^ that this was irregular. 
JVatson V. Qwilter, xl. 760 

Removal of Proceedings.'] — ^20. By a local 
act of Parliament (2 & 3 Vict c. ciii), a 
court was established for the recovery of 
debts not exceeding 16/., and it enacted, 
that ** no plunt entered in the court, nor 
any order, judgment, or proceeding there- 
in, should be removed into any superior 
court bv any writ or process whatsoever, 
except by leave of one of the judges of the 
superior courts at Westminster ;" with a 
proviso, that the provisions contuned in the 
act for abolishing arrest on mesne proceas, 
for the removal of judgments of inferior 
courts into the courts at Westminster, for 
the purpose of issuing execution on them, 
should De applicable to this court : — HM^ 
that, under that section, after judgment 
had been obtained in the inferior court, the 
proceedings could be removed only for the 
purpose of issuing execution. Fox v. Veale^ 

vui. 126 



RESERVATION. 

See I^XL08CRE Act, 2. — Mines, 3. 

1. Reservations, properly so called, are 
only of rents or services ; and words of reser- 
vation of an easement or privilege, whether 
to a stranger or not, operate as a fresh 
grant — Per Parle^ B., and Alderson, B. 
TFicJtham v. Hawker ^ vii. 72, 76 ; citing Doe 
d. Douglas v. Lodky 2 Ad. & £11. 743. 

2. Under a reservation of liberty of sink- 
ing pits, the right of erecting a steam-en- 

S'ne, and other machinery necessary for 
aining them, with all proper accessaries, 
passed as incident thereto. Dand v. Kirngs-^ 
coUy vi. 174 

RESTRAINT OF TRADE. 
See Damaobs, 1, 2, 3. — Inpant, 3. 
Principle.] — 1. Every restraint of trade, 
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which is larger than what is required for 
the necessary protection of the party with 
whom the contract is made, is unreason- 
ahle and void, as injurious to the interests of 
thepuhlicy on the ground of public policy. 
Mallan v. May^ xi. 663 

[The judgment contains a luminous ezpoai- 
tion of the Imw on the subject.] 

Eestriciion a8 to Mode of Btuiness va- 
iid.'i-^2. The plaintiff, by deed, sold to the 
defendants his ousiness as a carrier between 
London and Wisbeach, and, in considera- 
tion of the covenants therein contained on 
the defendants' part, covenanted with them 
that he would not thenceforth, during his 
life, exercise the trade of a carrier, except 
as thereinafter mentioned ; and that he 
would thenceforth, during his life, faith- 
fully serve the defendants as an assistant in 
the trade of a carrier ; and the defendants, 
in consideration of the before-mentioned 
covenants, and of the phiintiff's faithful 
service as aforesaid, covenanted to pav him 
a certain weeklv sum for his life. In an 
action against the defendants on this cove- 
nant i^Heldy that the plaintiff's covenant 
to serve during his life was good in law, 
and that the covenant in restraint of his 
trade was not void, inasmuch as he was 
not absolutely restrained from carrying on 
the trade, but only from carrying it on 
in any other way than as an assistant to 
the defendants. Quare^ whether, suppos- 
ing the covenant were void, as being^in ge- 
neral restraint of trade, the plaintiff could 
nevertheless have sued on the defendants' 
covenant to pay ? Wallis v. 2%, ii. 273 

Restraint, uniimited as to space, it void,"] 
— 3. The defendant gave a bond to the 
plaintiff, (a coal merchant in London), by 
which, after reciting that the plaintiff, at 
the request of the defendant, had received 
and taken the defendant into his service in 
the capacit3r of town traveller and collect- 
ing clerk, it was conditioned, inter alia, 
that the defendant should not, within two 
years after leaving the plaintiff's service, 
solicit or sell to any customers of the plain- 
tiff's ; that he should not follow or be em- 
ployed in the business of a coal merchant 
for nine months after he should have left 
the employment of the plaintiff ; and that 
he should not leave his employment with- 
out giving a month's notice : — Held, ( Lord 
Abinger,C.B., dissentiente), that thiscondi- 
tion prevented the defendant from setting up 
in business as a coal merchant on his own 
account, or in being employed in that busi- 
ness by another master for the time limit- 
ed. Held, also, on motion in arrest of 
judgment, that the bond was void on the 
ground that there was a restraint of trade 
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unlimited in point of space. Ward v. 
Byrne, v. 648 

[See a curious extract from Year Book, 2 
Hen. 5, pi. 26, dted by Parke, B., p. 557. n.] 

Reasonableness — Divisibility of Covenant.'] 
y— 4. By articles of agreement, under seaL 
it was agreed that uie defendant should 
become assistant to the plaintiffs in their 
business of surgeon -dentist, for four years ; 
that the plaintiffs should instruct him in 
the business of a surgeon-dentist; and 
that, after the expiration of the term^ the 
defendant should not carry on that busi- 
ness in London, or in any of the towns or 
places in England or Scotland where the 
plaintiffs might have been practising before 
the expiration of the said service, xhe de- 
claration alleged, as breaches, first, that, 
after the term, the defendant carried on 
the said business in London ; secondly, that 
the plaintiffs had, during the said term, 
carried on business in Great Russell- street, 
Bloomsbury, yet the defendant, after the 
term, carried on the said business in the 
same place. Plea to the first breach, that 
London was a large and populous district, 
containing 1,500,000 inhabitants, and that 
the stipulation in the agreement was an 
undue, unreasonable, and unlawful restric- 
tion of trade. Flea to the second breach, 
that, before the expiration of the service, 
the plaintiffs had practised in very many 
towns in England, and amonsst others Lon- 
don, Preston, Oswestiy, &c.| and that 
divers of the said places were distant from 
each other 150 miles ; wherefore the said 
stipulation was an unreasonable restriction 
of trade, and the said agreement as to so 
much was whollv void : — Held, that the 
first plea was bad, as the covenant, not to 
practise in London, was valid, the limit of 
London not being too large for the profession 
in question ; and that the latter part of it 
was also bad, for attempting to put in issue 
matter of law, viz. the reasonableness of 
the restriction. Semble, that, in considering 
the question of restriction, the populousnesa 
of particular districts ought not to be taken 
into consideration. Heldf secondly, that 
the stipulation as to not practising in towns 
where the plaintiffs might have been prac- 
tising durmg the service was an un- 
reasonable restriction, and, therefore, ille- 
gal and void ; but that the stipulation as 
to not practising in London was not affect- 
ed by the illegality of the other part. Mal- 
lan V. May, xi. 653 

[See another instance of a divisible covenant : 
Price V. Green, ziii. 695, xvi. 346. On error 
brought, it was held that London meant the 
city of London. See xiii. 511 ; supra, Dasn, 

n, 4.] 

Between Master and ^SS^ranf.]— 5, The 
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plaintiflii agreed, in writing, with L. that 
he should serve them for seven years 
as a crown glassmaker; that he should 
not, during that term, work for any other 
person without their license ; that they 
might deduct from his wages any fine he 
might incur for hreach of their rules; 
that during any depression of trade, he 
shoiild he paid a moiety of his wages; 
that if he should he sick or lame, the 
plaintiffs should he at liberty to employ 
any other person in his stead, without pay* 
ing him any wages; that the plaintiffs 
should pay him, so long as he should be 
employed and work as a crown glassmaker, 
certain wages by the piece, and 8/. a year 
in lieu of house-rent and firing ; and that 
the plaintiffs should have the option of 
dismissing him from their service on giving 
him a month's notice or a month's wages : 
— Heldf that this agreement bound the 
plaintiffs to employ L. during the seven 
years, subject to the above power of dis- 
missal ; that there was, therefore, a good 
consideration for L.'s contract to serve for 
the seven years, and the agreement was 
not in unlawful restraint of trade. Pil- 
hingUm v. SeoUy xv. 657 

[See a similar case : Hartley v. CummmgMt 
12 Jur. 57; 17 L. J., C. P., 84.] 

Partial Restraint «i^W.]--6. By a writ- 
ten agreement, the plaintiff and defendant 
agreed to become partners in the business 
of stage-coach proprietors, for the purpose 
of running a coach daily, at certain hours, 
between London and Croydon. The agree- 
ment contained various stipulations as to 
the conduct of the business, and a provision 
that it should be lawful for either party to 
determine the partnership by givmg four 
weeks' notice m writing, it contained, 
also, the following articles : 12th, that, in 
the event of such dissolution of partnership, 
and so loDg as the plaintiff should continue 
to carry on the trade of a coach proprietor, 
at Croydon, the defendant should not, 
either on his own account, or that of any 
other person or persons, or jointly with 
any other, run or use for hire any stage- 
coach, omnibus, or other carriage, or other- 
wise ply for hire on any part of the road 
over which the coach was appointed to run, 
at any time within one hour oefore or after 
certain specified hours of the day, under 
the penalty of 40/., to be recovered b v the 
plaintiff as liquidated damages ; and the 
last article also provided, that, without 
prejudice to the right of the parties under 
the preceding article, they hound them- 
selves for the tnie and faithful performance 
of the agreement in every respect, under 
the penalty of 100^, to be recovered as 
i^oresaid : — Held^ first, that the agreement 
882 
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of the plaintiff to enter into the nartnerahtp 
was of itoelf a sufficient consideration for 
the partial restraint of trade imposed on 
the defendant by the 12th article; and, 
therefore, that an action was maintainable 
for a breach of it, in running an omniboa 
on the road, within the prohibited hours, 
after dissolution of the partnership, by no- 
tice from the plaintiff ; secondly, that the 
40/. must be construed as liquidated da- 
mages, and not as a penalty. LHghton r. 
WaUs, iii. 645 



REWARD. 

Part^ entitled is the first who aives Infer^ 
tnation.'] — 1. A party who had oeen robbed 
of bank-notes put forth a handbill, where- 
in it was stated that ''whosoever would 
fi^ive information whereby the same might 
be traced, should, on conviction of the par- 
ties, receive a reward of 20/.:" — Seld, thai 
the only person entitled to the reward waa 
he who first gave information by which the 
notes were traced to the robbera, so as to 
insure their conviction, and that it waa not 
necessary that such information should be 
communicated to the party robbed, if it 
was given to a person authorised to receive 
it, and to act upon it in the apprehension 
of the offenden as to a constable. Lancas* 
terr. Walsh^ iv. 16 

[See Smith v. Moore, 1 C. B. 438, and 
Thatcher v. England, 3 C. B. 254.] 

Information must he given so as to be acted 
«/>on.l— 2. A handbiUf, relating to a stolen 
parcel, offered a reward of 100/. to " who- 
ever should give such information as should 
lead to the early apprehension of the guilty 
parties:" — Heid, that the information must 
be given, not in mere conversation, but 
w^ith a view to its being acted on, either to 
the person offering the reward, or to his 
agent, or to some person having authority 
by law to apprehend the criminal. And 
wliere the communication was first made 
by the plaintiff to C. in conversation, but 
the information was communicated to a 
constable jointly by the plaintiff and C, 
it was held, that they both ought to have 
joined in the action. Lockhart v. Barnard^ 

xiv. 674 



ROMAN LAW. 

The Roman law forms no rule binding 
in itself upon the subjects of these realms ; 
but, in deciding a case upon principle, 
where no direct authority can be cited 
from our books, it affords no small evidence 
of the soundness of the conclusion at which 
we have arrived, if it proves to be sup- 



RULE TO COMPUTE. 



SCIRE FACIAS. 



ported by that law, the iruit of the re« 
searches of the most learned men, ^e col- 
lective wisdom of ages^ and the ground- 
work of the municipiEd law of most of the 
countries in Europe — Per Our, Acton v. 
BlundeU^ xii. 353 



RULES OF COURT. 

Affidavits,'] — Admissibility of affidavits 
sworn in the country and ruled as 
to filing. H. r., 1 Ffc^, iii. 163 

Attomes^sA — Examinations of attorney. 
H.T.SfE. T., 6 iViU. 4, i. 290 
[See now, R. G., E. T., 1846, 3 DowL & L. 
833.] 

Admission of, in the Exchequer, ff, 
T.y 3 Viet., vi. 1 

GcMlf.] — Lower scale where sum reco- 
vered under 20/. T. 71, 7 Vict., 

XIU. 1 

Of making judge's order rule of Court. 
T. r., 3 Ffcl., vi. 602 

IffeetmerUJl — Appearance and plea with- 
out rule for judgment. H.T.J 4k Vict, J 

vii. 346 

Holidays. H, 71, 6 Will 4, i. 6 

Judgment.'] — Entering satisfaction^ u pon . 
E. T,, 7 Vict.y xu. 868 

Payment into court. T. 71, 1 Vict.^ 

iv. 2, 3 

Returns of writs. H. 7*.,! Viet., 111.401 

Staying proceedings in actions on bills 
of exchange. T, 71, 1 Vid.y iv. 1 

Writs,] — Forms framed under 1 & 2 
Vict. c. 110. Bil. Vac., 2 Vict., 

iv. 646—665 

Writs of ca. sa. under 1 & 2 Vict. c. 
110, s. 20. B. T., 3 Viet., vi. »— 8 



RULE TO COMPUTE. 

1. After the delivery of a declaration in 
debt for goods sold, and on a promissory 
note, the defendant paid the phuntiff 160/. 
** on account of the cause,*' leaving a ba- 
lance due less than the amount of the note: 
—Held, that the plaintiff could not have a 
rule to compute principal and interest on 
the note, without the count for goods sold 
being first struck out of the declaration. 
Jones V, Shiel, iii. 4-'}3 

Service of, on Two of Three Joint Makers.] 

— 2. Upon an interlocutory judgment 

against three joint makers of a promissory 

note, service of the rule nisi on two of them 

383 



is sufficient, where the plaintiff is unable to 
serve the three. Garter v. Sauihall, iii. 128 

3. Service of a rule to compute principal 
and interest on a bill of exchange or pro- 
missory note, upon one of sevend defend- 
ants, 16 sufficient, as service upon one is 
service upon aU. Amlot v. Evans, vii. 462 



RULE TO PAY MONEY. 

See Arbitration, VI. 

The Court will not grant a rule to pay 
money which they are not prepared to en- 
force by attachment in case it is discharged. 
Harrison y. Timmins, iv.616 



SAINT PANCRAS (LOCAL ACT). 
See Bond, 1, 1. — Evidence, VII, 2. 

Limited Operation of 6 Cfeo. 4.] — A 
local act, for lighting and watching and 

Sreventine nuisances in the parish of St. 
[ary, Islington, enacted that, ^' if any per- 
son should put or cause to be put, or cast 
out of any waggon, &c., in or near any of 
the roads, &c. within the said parish of St. 
Mary, Islington, or should put or cast &c. 
within the said parish, and in or within a 
Quarter of a mile of any of the said roads, 
oec, any noisome or offensive matter,*' such 

Eerson might be apprehended and carried 
efore a magistrate &c.: — Held, that the 
whole of the above clause applied to such 
nuisances onlv when committed within the 
parish of St. Mary, Islington, and not when 
committed oui o/* the parish, although with- 
in a Quarter of a mile of a road within it ; 
and, therefore, that a plea to an action for 
use and occupation of a night-soil shoot, 
that it was an open space of ground situate 
in the parish of St. Pancras, and within a 

?uarter of a mile of a road in St. Mary's, 
slington, and was demised by the plaintiff 
to the defendant, after the passing of the 
above act, for the purpose of being used as 
a place of deposit for night-soil and otlier 
noisome and offensive matter, was bad, af- 
ter verdict for the defendant. Flight v. 
Claris, xiii. 166 



SCIRE FACIAS. 

I. Generally. 
II. Against Members of Company. 

1. Practice. 

2. Pleadings. 

I. Gbnerallt. 
To revive Old Judgment.] — 1. Judgment 



SCIRE FACIAS. 

was entered up in 1821, and two years' in- 
terest was paid thereon. In Easter Term, 
1843, upon affidavits, that the defendant 
had given a bond in 1828, and that a letter, 
dated October 17, 1842, had been received 
from him by a person in Ireland, and that 
he was the owner of houses in Liverpool, 
the Court granted a rule nisi to revive the 
judgment, returnable in Trinity Term, no- 
tice to be stuck up in the office and served 
on the defendants tenants in Liverpool. 
Macdonald v. Afaclarm, xi. 465 

Requisites of Affidamt.'\—2. The affidavit 
of the existence of the debt, on which to 
ground a motion for a scire facias to revive 
the judgment, ought either to be made by 
the plaiutifiP himself, or bv some person 
who was his attorney at tne time of the 
judgment. Tke Duke of Norfolk v. Leices- 
^» i. 204 

[A scire facial imoD a judgment is not a mere 
continuatioD of a former salt, but creates a new 
right : Farreli v. Gleeton, 11 CI. & Fin. 702.] 

Noiice of Motion for Judgment ofDefauU 
of Appearance,']— Q, A notice of motion for 
leave to sign judgment on a scire facias was 
left with a person at a house at H., who 
stated herself to be the defendant's house- 
keeper, that the defendant was somewhere 
in London, and that she could not account 
for his absence, except that he was conceal- 
inghimself in order to avoid his creditors :— 
HUd sufficient. Dixon v. Thorold^ viii. 297 
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bond given to the Crown by the committee 
of a lunatic, on his appointment, is within 
the Stat. 3d Hen. 8, c. 39, s. 50, and the 
Crown iq entitled to treat it as matter of 
record, and have a scire facias thereon. 
Reg. V. Chambers^ xi. 776 



Form of Inquisition^Teste.'] — 4. Upon 
a scire facias to recover a sum of money 
found due to the Crown for duties of cus- 
toms, by an inquisition taken under a com- 
mission to find debts, it appeared on the 
record, that the commission, which was at- 
tested the 2l8t of February, and returnable 
the 15th of April, 1843, authorised the com- 
missioners to inquire "whether J. D. is 
now indebted in any and what sums of 
money," &c. The inquisition was taken 
and returned on the 1st of March, 1843, and 
the jury found that J. D. was, on the day 
of taking that inquisition, indebted to the 
Crown in 262/. 10*. for the duty of customs 
on silk imported by him between the 8th 
and 14th days of February, 1841, and that 
the said sum, and every part thereof, still 
remained due and unpaid i—Held^ that this 
finding was good in form, and was war- 
ranted by the commission. The scire &cias 
was tested the 30th day of March, 1843 :— 
Hcld^ that it having issued before the return 
daj^ of the commission, was a mere irregu- 
larity, and not ground of error. Dean v. 
^^9-9 XV. 475 

Bwd Ijf Committee of Lunatie.']"^. A 
384 



II. Against Membsbs of Compakt. 

1. Practice. 

1. Execution cannot issue against mem- 
bers of a company, upon a judgment against 
the public officer, without a scire mcias. 
Cross V. Law, vi. 217 

Clowes y. Bretteli, x. 506 

No Scire Facias necessary against Public 
Officer,'] — 2. If the public officer be a mem- 
ber of tne company, execution against him 
may issue witnout a scire facias. (Lord 
Ahinger, C. B.,- dissentiente). Harwood v. 
Lawy Tii. 203 

Notice of Motion,'] — 3. If notice be ^ven 
to shareholders that an execution will be 
moved, instead of a scire facias, they will 
be entitled to the costs of appearance, if 
cause be not shewn on the merits. Ohwes 
V. BreUell, xi. 461 

Mistake in Inrolment of Shareholders does 
not affect Remedy by Scire Facias aqainst 
Shareholder,] — 4. By an act of ifarlia- 
ment for creatine a joint-stock comnany. 
it was enacted, that the company should 
cause to be inroUed in Chancery a memo- 
rial of the names, residences, and descrip- 
tions of the shareholders of the company. 
Another clause provided, that the expenses 
of applying for and obtaining the act 
should be paid out of the funds of the com- 
pany, in preference to all other payments 
whatsoever. The memorial, inroQed under 
the act, contained the names of i/oAn Batty, 
carrier, of Wolverhampton, and of William 
Ry ton ; and on an application for a scire fa- 
cias to have execution, under theact, aeainst 
William Batty and William Ryton, m an 
action for an expense incurred in obtaining 
the act, it was sworn, on the part of the 
plaintiffis, that the defendant, William Bat- 
ty, was, by mistake, called and inserted in 
the memorial as John Batty. For the de- 
fendant, it was sworn that there was no 
such person as William Batty who was a 
shareholder of the company; and also, 
that the other defendant, Ryton, was not a 
shareholder. Notice had been given to the 
defendants that the Court would be moved 
that an execution might issue against them: 
— Held, first, that the allegations of the 
defendants were no answer to the applica- 
cation for a scire facias ; secondly, that the 
remedy of the plaintifia was not against the 
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funds of the company only, but that they 
had a right of action against the individual 
shareholders, Clowes v. Bretullj xi. 461 

Objection to its heigig issued waived fy 
Plea.'] — 5. In sci. fa. against a member of 
a joint-stock company — Held^ that after 
the defendant had plesaed, and a demurrer 
to the plea had been argued, and judgment 
given thereon for the pTainti£F, the defend- 
ant was too late to move to set aside the 
scire facias, on the ground that it had 
been issued vrithout leave first granted by 
the Court, as required by that statute. 
Bradley v. Urquharty xi. 683 

[The recent cases upon scire facias under the 
7 Geo. 4, c. 46, are, BiekeUs v. Bowhay, 3 C. 
B. 889; Field v. M*Kengie, 11 Jar. 714; 16 
L. J. 203 ; Harvey v. Seoit, 17 L. J., Q. B., 9 ; 
12 Jur. 12 : Bank of Scotland v. Fenwick, 1 
Exch. 792.] 

2. Pleadings, 

Traverse of Defendant in former Action 
being Secretary^ is bad^-Defence to original 
Action cannot be pleaded to Scire Facitu.]-^ 
1. A declaration in sci. fa. stated, that the 
plaintiffs recovered against one B., as secre- 
tary to the Patent Rolling and Compress- 
ing Iron Company, a certam debt then due 
and owing from the company to the plain- 
tiffs, and averred that the defendants and 
others were, at the time of the recovery of 
the judgment, and from thence have been 
and still are, shareholders of the company. 
Pica, that B. was not secretary pursuant to 
the statute creating the company, mode et 
form&, as in the scire facias alleged, con- 
cluding to the country: — Ileldy first, that 
the plea was bad, as it traversed an allega- 
tion not contained in the declaration, con- 
cluding to the country ; secondly, that the 
declaration, stating a judgment to have 
been obtained against B., as secretary to the 
company, for a aebt due from the company, 
was sufficient, and that it need not allege 
that B. was secretary at the commence- 
ment of the original suit ; for, if he were 
not so, the proceedings would be erroneous, 
which the Court will not presume. Semble^ 
that, even if he were not such secretary, the 
judgment having been obtained against 
him, the company would still be bound by 
it ; and that, if the nominal defendant col- 
lusively suffers judgment by default, the 
shareholders should apply to the Court to 
set aside the proceedings. 

By the 20th section of the company's 
act, (4 & 5 Vict. c. Ixxxix), a memorial of 
the names, &c. of the directors, shareholders, 
and secretary of the company, was required 
to be inrolled in Chancery, within six 
months after the passing thereof; and by 
the 24th section it was enacted, ** that, un- 

VOL. XVI. 
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til the first memorial should haveibeen so 
duly inrolled, no action or other proceeding 
by or against the company should be com- 
menced or prosecuted under the authority 
of the actr' — Held^ that a plea, that the 
company did not, within six months, cause 
to be inrolled a memorial of the names, &c. 
of the directors and secretary for the time 
being of the company, and of the share- 
holders thereof, according to the act, was 
bad ; for, although it was a condition prece- 
dent that the names of some members of 
the company should be inrolled within six 
months before an action or suit was com- 
menced, there was no condition that the 
names of every subsequent member should 
be so inrolled, and that that provision was 
not applicable to a proceeding by sci. fa. 
Heldy also, that the defendants were not at 
liberty to plead to the declaration in scire 
facias any matter which might have been 
pleaded or set up as a defence to the origi- 
nal action. 

By the 12th section of the act it was en- 
acted, that it should be lawful for the 
plaintiff to cause execution upon any judg- 
ment &c. obtained by him in any such ac- 
tion against any such nominal party as 
aforesaid, to be issued against all or any of 
the shareholders for the time being of the 
company ; and that, if such execution 
should be ineflPectual &c., then it should be 
lawful for him to issue execution against 
any person who was a shareholder at the 
time the contract was entered into, pro- 
vided that no person, having ceased to be 
a shareholder, should be liable to the pay- 
ment of any debt, &c. for which he would 
not have been liable as a partner; and the 
act was not to be construed to enable any 
party to a suit to recover from any indivi- 
dual shareholder any other or greater sum 
than might have been recovered if that act 
had not been passed : — Held^ that execution 
must first issue against those persons who 
were shareholders at the time it was issued, 
provided they were shareholders at the 
time of the contract, and would have been 
liable to the plaintiff/if the action had been 
brought against them instead of the nomi- 
nal defendant. And semblcy that the de- 
fendants mieht have pleaded that they were 
not shareholders at tne time of the contract 
beingenteredinto. Bradley v. Eyre^ xi. 432 

[In Philipson v. Earl of Egnmont, 6 Q. B. 
587, a plea that judgment was obtained by fraud 
was held good. See, aUo, Fowler v. Bickerby^ 
2 M. & G. 760.] 

2. To a declaration in sci. fa. against a 
shareholder of a company, on a judgment 
recovered against B., as the secretary of 
the company, the defendant ]>leaded that 
no memorial of the names, residences, and 
descriptions of the directors and secretary 

40 



SEDUCTION. 



SEQUESTRATION. 



had ever been duly inroUed in the Court 
of Chancery, in the manner required by 




pleai 
l^Y, Urquhartf 



xi.466 



Plea thai Scire Facias was issued withaut 
Leave of the Court is bad.^—S, The act in- 
corporating a company enacted, that every 
judgment against the nomimd defendant 
mignt be executed against the person and 
estate of every shareholder, provided ^' that 
no such execution should issue without leave 
lirst granted bv the Court in which such 
judgment should have been obtained upon 
motion in court, and after notice of motion:" 
— /?e/J, that the issuing of a scire facias 
without the leave of the Court could not 
be pleaded as a defence in bar of the action, 
but was an irregularity merely, for which 
an application mi^ht be made to the Court 
to set aside the vnnt. Bradley y. Warburp^ 

zi.452 

lAec, lUcketts v. Bowhay, 3 C. B. 889.] 

Plea in Abatement of other Writs.']— 4. 
Quoerey whether it is a good objection 
that a plaintiff, who has obtained judg- 
ment against a public officer of a banking 
company, has sued out and is proceeding 
upon separate concurrent writs of sci. fa. 
against different persons who were mem- 
bers of the company at the time that judg- 
ment was obtained? At all events, the 
only mode of taking such an objection is 
by plea in abatement that another writ is 
pending ; and a plea which states that se- 
veral other such writs are pending, is bad, 
for multiplicity. Esdaile v. Xmia, xii. 607 

[Held to be no plea in abatement : JVimii v. 
LomtTf Exoh., H. v., 1849.] 



SEA. 
See Encboachhbmt. — ^Yicb-Abiiiiul. 



SEDUCTION. 
TV-espass or Case lies,"] — 1. An action for 
seducing the daughter and servant of the 
nlaintiff may be brought, either in trespass 
tor the direct injury, per quod servitium 
amisit, or in case for the conseauential 
damage. Chamberlain v. Hazlewooa^ v. 615 

Where not maintainable,]— 2. The de- 
claration stated, that one M. H., being the 
daughter and servant of the plaintiff, with 
the consent of the plaintiff became tne ap- 
prentice of one A., the wife of the defend- 
ant, for the term of two years, for the pur- 
pose of learning the business of a milliner, 
in consideration of 29/. paid by the plain- 
tiff, and in consideration that the said A., 
38G 



with the consent of the defendant, shonld 
find and provide the said M. H. with meat, 
drink, and lodging ; nevertheless, the de- 
fendant debauched her, whereby she be- 
came ill, and incapable of serving the said 
A., and of learning the said business, &c. : 
— Held bad, on demurrer. Harris v. But- 
ler, U. 599 

Loss of Sendee is essential.] — 3. An ac- 
tion cannot be maintained by a father for 
the seduction of his daughter while she was 
in the domestic service of another person, 
although it be alleged in the declaration 
that she was there with the intention, on 
the part of her father and herself, that she 
should return to her father's when she 
quitted her service, unless she should go 
into another service. Blaymire v. Haley, 

vi. 56 

[Aee. Grtnnell v. WelU, 7 M. & G. 1033 ; 
Bayer v. Orimwoodf 1 Ezch. 61.] 

4. Where a woman is seduced and aban- 
doned by her seducer, and, in consequence 
of being so abandoned, becomes ill, where- 
by her services are lost to her parent, 
quaere, whether such loss of service will 
sustain an action by the parent for the se- 
duction ? Boyle y. Branaon, xiii. 738 

Riyht of Action is Personal,] — 5. The 
right of action for the seduction of a ser- 
vant does not pass to the master's assignees 
on his bankruptcy. Howard v. Crowther, 

viu. 601 



SEftUESTRATTON. 

Refused upon imperfect Return to Capias,] 
— 1. To a writ of capias utlagatum, the 
sheriff returned, that tne defendant had no 
goodsy nor any lay fee within his bailiwick, 
but that he was a beneficed clergyman, 
not stating the name or situation of the 
benefice. The Court refused a writ of se- 
questration, but suggested a motion for a 
rule calling upon the sheriff to amend his 
return. Jxeof v. Powell, i. 821 

Takiny Writ of the File.] — 2. Where 
a writ of sequestration was returned to 
this court, before the plaintiff's execu- 
tion was satisfied, the Court allowed it 
to be taken off the file and sent back to 
the bishop, in order that he might take the 
return off the writ, and certify to the 
Court what he had done under it. The 
rule for that purpose is absolute in the first 
instance. Aiderion y. St, Aubyn, vi. 150 

Sequestrator is a mere Bailif,] — 3. The 
sequestrator of a benefice, appointed by the 
bishop under a writ of sequestrari facias, is 
the mere bailiff or agent of the bishop, and 
has no such interest in the profits as wlU 
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enable him to maintdn an action at law 
against a party who wrongfally receives 
them. Harding v. Hallf x. 42 

[The jadf mentB are very fuU as to the nature 
of a sequestrator's office.] 



SET-OFF. 

See Bankkupt, IV.— Costs, VIII, 16.— 
* Factor, 4. — Insurance, II, 18. — Parti- 
culars OP Demand. — Pauper, 4, 5, 6. — 
Verdict, 3. 

In Bankruptcy y and between Solvent Par- 
ties,'] — 1. The distinction between the right 
of set-off under the bankruptcy statutes, 
and the statutes of set-off, is, that under 
the former, the object is that substantial 
justice shall be done; and under the latter, 
the object is to prevent cross actions. Be- 
tween solvent parties, if the debts are lesal 
debts, due to each in his own right, whe- 
ther as trustee or not, it would be suffi- 
cient. Under the bankruptcy statutes, a 
debt legally due to the debtor from the 
bankrupt was due to him as trustee for 
another; although recoverable in a cross 
action, it could not be set off". See this 
principle laid down and illustrated. Forster 
V. WiUfm^ xii. 203—205 

2. An agreement to set off one item 
against another is equivalent to payment — 
Per Parke^ B. Walker v. Nuaeey^ xvi. 306 

\_See Limitations (Statute or), II, 2.] 

3. Set-ofi^ is no answer to claim of lien. 
Pinnock v. Harrisan^ iii. 632 

Miut be pleaded.'] — 4. A defendant is 
not entitlea to ^ive evidence of a set-off 
under a notice of set-off delivered with the 
plea of nunquam indebitatus, since the rules 
of Hilary Term, 4 Will. 4 ; and the judges 
were not restrained by the proviso in the 
3 & 4 Will. 4, c. 42, s. 1, from making the 
rule of Hilary Term, 4 Will. 4, renuiring 
that, in all cases, a set-off shall be pleaded. 
OraJiam y. Partridge^ i. 395 

Form ofPlea.^-^B . A plea of set-off stated, 
that,at the timeof the commencement of the 
action, the plaintiff was indebted to the de- 
fendant in sums of money exceeding the 
debt claimed by the plaintiff, but omitted 
to add ** and gtillis** indebted : — Held^ on 
snecial demurrer, that the plea was bad. 
Vendy v. Powell, iii. 442 

[Under this replication payment is inadmissi- 
ble in evidence : Stoekbridge v. Suuame, 3 Q. B. 
239.] 

May be pleaded generally.'] — 6. Declara- 
tion in indebitatus assumpsit of four counts, 
the sum laid in each count being 100/. 
Plea, as to 27/., parcel of the monies in the 
declaration mentioned, a set-off to that 
amount on a bill of exchimge : — Hdd good, 
387 



on demurrer, though not pleaded to any 
particular count or sum. Noel v. Davis^ 

iv. 136 

Issue.'} — 7* When a defendant, under a 
plea of set-off to the whole declaration, 
proves a sum of money owing to him from 
the plaintiff, less than the amount of the 
claim which the plaintiff has established, 
the defendant is not entitled to have a ver- 
dict entered for him on that issue for the 
amount which he has so proved, but the 
issue must be found for the plaintiff, unless 
where the defendant, by all his pleas taken 
together, covers the whole cause of action. 
Tuck v. Tuck, v. 109 

Plea is divisible to reduce Damages.] — 8. 
Where the amount proved, under a plea of 
set-off pleaded to the whole declaration, 
does not cover the plaintifTs demand in the 
action, the defendant cannot have a verdict 
on the plea for the amount proved, but it 
will go in reduction of damages. Rodgers 
y.Ma 



aw.. 
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Eeplication bad.] — ^9. To a plea of set- 
off the plaintiff replied, that, except as to 
97/. I2s. id,, parcel &c., he was not at the 
commencement of the suit, and at the time 
of plea pleaded, indebted, modo et form& ; 
ana as to 97/. I2s. 4</., parcel &c., that be- 
fore the pleading of the replication the 
plaintiff had paid that sum into court in a 
cross action brought against him by the 
defendant, which sum the defendant took 
out of court in full satisfaction &c., and 
entered a nol. pros, to the rest of the de- 
claration ; concluding with a verification : 
— Heldy on special demurrer, that the repli- 
cation was bad. Briscoe v. Ilillf x. 735 

10. To a declaration in assumpsit, the 
defendant pleaded a set-off for 400^, alleg- 
ing that the sum so due to the defendant was 
to be paid by the plaintiff to the defendant 
on request, and exceeded the damages men- 
tioned by the plaintiff, by the non-per- 
formance of the promises in the declaration 
mentioned ; to which the plaintiff replied, 
that the causes of set-off, so far as thev re- 
lated to 234/., did not, nor did any of them, 
accrue to the defendant within six years 
before the commencement of the suit ; and 
that the plaintiff was not nor is indebted to 
the defendant in the residue of the said sum 
of 400/., or any part thereof, modo et form&; 
concluding with prayer of judgment : — Sem^ 
ble, that the replication was bad in form. 
Fairthome y. Donald^ xiii. 424 
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Form of Rule.] — 1. A rule to strike out 
any of the counts of a declaration must be 
drawn up on reading the declaration, or on 

4o2 
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an affidavit stating the nature and effect of 
the different counts. Roy y» Bristotoe, ii. 241 
[In Stack ▼. Cti/ton, 8 Q. B. 524, the Court 
refused to interfere, where the judge at cham- 
bers had dismissed the summons, to strike out 
counts. But see Chapman ▼. Kit^, 4 Dowl. & 
L. 311 ; and supra, Appeal.] 

2. A declaration contained one count, 
claiming a fee or reward, in the name of 
metage, on coals imported into the port of 
Truro, alleged to be due to the plaintiff as 
lessee, under the corporation of Truro, of 
an ancient office of meter, to which the fee 
was stated to be incident; and another count, 
claiming the same sum as a port du^ : — 
Ileldy that these counts were only difrerent 
statements of the same subject-matter of 
complaint, within the meaning of the rule 
of H. T., 4 Will. 4, and that one of them 
must be struck out. Jenkins t. Treloar^ 

i. 16 

Breach of Wairanty,'] — 3. In an action 
of assumpsit, the first count was to recover 
damages for the breach of a warranty of a 
horse ; the second count was indebitatus 
assumpsit for money had and received ; and 
the particulars of demand stated tliat the 
second count was to recover back the price 
of the horse : — Held, that both counts were 
allowable, as they were not for the same 
cause of action. Cahoon v. Burford, 

xiii. 136 

Charter-party,^ — 4. The plaintiff de- 
clared, in tne first count, on a charter-pai*ty, 
whereby the defendant agreed to sail to 
Honduras, and there take on board a fuU 
caivo of mahogany, &c., and therewith pro- 
ceed to London or Liverpool, and deliver 
the same on being paid freight, &c. ; and 
alleged as a breach, that part of the cargo 
delivered by the plaintiff at Honduras, and 
received by the master and crew, was not 
carried or delivered according to the agree- 
ment. The second count stated, that, in 
consideration that the plaintiff had caused 
certain goods, to wit, &c., to be taken to 
and loaded on board of the defendant's 
vessel, in the Bay of Honduras, to be con- 
veyed to England, for reasonable freight, 
&c., the defendant promised the plaintiff 
that due and proper care should be taken of 
the goods until they were loaded, &c. ; and 
assigned as a breach, that due and proper 
care was not taken of the goods until they 
were loaded ; but, on the contrary, by the 
negligence of the defendants, the goods, 
after they were delivered to the defendants, 
and whilst in their custody to be loaded, 
were wholly lost:— /TeW, that these counts 
disclosed distinct subject-matters of com- 
plaint, and that the plaintiff was entitled to 
retain them both. Vaughan v, Qlmn, 

V.677 
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5. Since the General Rule, H.T., 4 Will. 
4, part 2, art. 6, a count on a charter-party 
going for demurrage and detention of the 
ship, cannot be joined with an indebitatus 
count for demurrage, and the latter count 
will be struck out as in *^ apparent viola- 
tion*' of the above rule. (Piatt , B., dissen- 
tiente). Mathetmon r* Hay, xvi. 329 

DeU on Demise, and Use and Occupa- 
<to».3'— 6. Where the defendant took pos- 
session of premises, under a demise for three 
years, from Christmas, 1839, and continued 
to occupy them until 27th of July, 1841, 
when he quitted them, having paid rent to 
the Midsummer previous : — Held, in an ac- 
tion brought to recover the rent which sub- 
sequently accrued due, that the plaintiff 
was not entitled to have a count on the de- 
mise and also a count for use and occupa- 
tion, but that he must take his election. 
Arden v. PulUn, ix. 430 

Double Rent, and Use and Occupation.']-^ 
7. A declaration contained one count for 
double rent, on the 11 Greo. 2, c. 19, s. 18, 
and another count for use and occupation. 
The Court refused a rule to stiike out one 
of the two counts. Thoroton v. White- 
head, i. 14 

8. The first count of a declaration was 
framed upon an agreement, whereby the 
plaintiff agreed to let, and the defendant 
agreed to take, certain premises, subject to 
conditions therein specified, and whereby 
it was agreed that the defendant should 
keep the windows and all other parts of 
the premises, except the roof and main 
timbers, and the outside, in effectual re- 
pair ; and alleged as a breach, that he per- 
mitted them to be out of repair. The 
second count stated, that, in consideration 
that the defendant had become and was 
tenant to tlie plaintiff of a certain other 
messuage and premises, the defendant pro- 
mised to use them in a tenant-like and pro- 
per manner ; and alleged as a breach, that 
he did not use the said last-mentioned pre- 
mises in a tenant-like and proper manner^ 
but made holes in the walls, damaged the 
doors, &c. At the trial, one contract of 
demise only, applyine to one house only, 
was proved : — lield, that the plaintiff could 
not recover damages in respect of the 
breaches alleged in both c<vints, inasmuch 
as they must oe taken to have reference to 
different messuages. Holford v. DuwmU, 

yu.348 

9. The first count of a declaration in case 
set forth certain deeds, whereby the plain- 
tiffs were entitled to a factory, witn the 
steam-ennne and boiler, and complained 
that the defendants had disannexed and re- 
moved the boiler from the premises^ and 
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converted and disposed of it to their ownnse, 
to the injury of the plaintiffs' reversion. 
The second connt was in trover for the same 
boiler. Quare, whether the allowance of 
these two counts was in violation of the rule 
of H. T., 4 Will. 4? JVeeUm y. Woodcock, 

V. 143 
[See 8. C, V. 587, 588, n.] 
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•See CopTBiGHT, 4. — Fausb Return, 1. — 
Patemt, Ily 2. 

Form of RuhJ\ — 1. A rule to strike out 
pleas allowed by a judge at chambers will 
not be entertained by the Court ; the rule 
should be to set aside the judge's order. 
To an action of trover by assignees of a 
bankrupt, the defendants pleaded, first, a 
traverse of the plaintiff's property as assign 
nees ; secondly, that after the bankruptcy, 
and before the fiat, the plaintiffs, as assiff- 
nees, by reason of the relation of their title 
to the time of the bankruptcy, although not 
then appointed, were the owners of and en- 
titled to the possession of the goods; that the 
bankrupt, subject only to their said title as 
assignees, was possessed of the goods ; and 
that the defenaants took them under an 
escecution, bon& fide executed and levied 
against him without any notice of any prior 
act of bankruptcy : — Senible, per Peirke, B., 
that the latter plea amounted only to an 
argumentative traverse of the possession of 
the plaintiff's assignees, and therefore that 
the two pleas could not be pleaded toother. 
Turquand v. Hawtr^, ix. 727 

[Bat see Unwin v. 8L Quintin, xi. 277.] 

2. In trespass qu. cl. fr., the defendant 
pleaded, first, not guilty ; secondly, that 
the plaintiff was not possessed; thirdly, 
that defendant was seised in fee ; fourthly, 
that A. B. was seised in fee, and that the 
defendant, by his command, committed the 
trespass complained of, &c. A summons 
having been taken out to strike out the 
third and fourth pleas, the Judge refused 
to make any order ; whereupon an applica- 
tion for that purpose was made to this 
Court: — Heldy that the third and fourth 
pleas might be pleaded together with the 
second, as they were not necessarily found- 
ed on the same ground of answer or defence, 
within R. G., H. T., 4Will. 4, s. 6. Qu€tre, 
whether such an appeal lies to the Court, 
where the judge at chambers has refused 
to make any order. Morse v. Apperiey, 

vi. 145 

[Supra, Appeal ; Pkacttcs, II, 8.] 

8. A defendant, having obtained an order 
to plead several matters, pleaded a plea to 
the whole declaration, ana delivered also a 
3PP 



demurrer to one count ; whereupon the 
plaintiff signed judgment as for want of 
a plea. The Court refused to set aside 
the judgment, except on the terms of the 
defendant's striking out the demurrer, and 
paying the costs of his defective pleading. 
Baify V. Baier, ix. 769 
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Presentment of Jury essential to JurisdiC" 
tum."] — 1. A parish, consisting of two dis- 
tricts, had immemorially been assessed to 
the repairs of a sea-bank (which was ne- 
cessary for the protection of lands from the 
sea in both districts) by one assessment, 
collected by one dyke-reeve. The commis- 
sioners of sewers, tM^^ou^ any presentment of 
a jury, appointed two dyke-reeves, one for 
each district, and made a rate on one dis- 
trict exclusively for the repairs of the sea- 
bank: — Hddy that the rate was void for 
want of a presentment, and that the com- 
missioners were without jurisdiction, and 
were liable in trespass for the taking of the 
plaintiff's cattle under a distress warrant 
issued by them for arrears of such rate. 
WingaU v. WaiU^ vi. 739 

Construction of Statute as to Powers of 
Commissioners,']— 2, The stat. 8 & 4 Will. 
4, c. 22, s. 47, enacts that " the property of 
and in all lands, tenements, hereditaments, 
bu ildings, erections, works, and other things, 
which shall have been or shall hereafter be 
purchased, obtained, erected, constructed, 
or made by or by oider of, or which shall 
be within or under the view, co^sance, 
or management of any commissioners of 
sewers, with the several conveniences &c., 
shall be and the same are hereby vested in 
the commissioners of sewers :*' — Held^ that 
this section had not the effect of vesting in 
the commissioners of sewers the property in 
all lands under their *' view, cognisance, or 
management." Per Lord Abinger, C. B. — 
The ODJect of the statute was to enable the 
commissioners for the time being to exercise 
a proprietary right over such lauds as they 
might purcliaae under the act. Per Parke, 
B. — The effect of the act was, that lands 
purchased by one set of commissioners 
might be held also by subsequent com- 
missioners, under whose survey the lands 
might be, in the nature of a corporation. 
StrcKey v. Nelsofi, xii. 635 

3. A sewers rate, not being imposed 
directly by act of Parliament, is not a 
" Parliamentary tax." Palmer v. EarUK 

xiv. 428 

Exemption of Palace from Sewers EatcJi 
— 4. An information of intrusion stated» 
that the defendants intruded and made 
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entry on a certain measnage or dwelling- 
house, situate &c.» and being parcel of the 
royal palace of Kensington, then in the OC' 
cupatian of our Lady the Queen, and which 
was in the hands and possession of the 
Queen in right of her Crown. The defend- 
ants pleaded, in the form given by the stat. 
23 Hen. 8, c. 5, s. 11, that they committed 
the trespasses under the authority. of a 
commission of sewers, for tax assessed by 
the said commission : — Heldy on demurrer, 
that this form of plea was not allowable in 
an information of intrusion at the suit of 
the Crown. A distress cannot be levied for 
sewers rates within the precincts of a royal 
palace, occupied as the residence of the 
Sovereign; and Kensington Palace is within 
this description. But, semble^ that the 
averment in this information did not suf- 
ficiently show the palace to be the residence 
of the Sovereign. AUom^-General v. 
Donaldson^ x. 117 
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Soe Arbbst.— Bailiff. — Bankrupt, 111,36. 
EscAPK. — ExBcuTioN. — Falbe Rbturk. 
— Intbrpleadbr. — Rbplbvin. — Tres- 
pass, I, 6. — ^Trover, 1, 2. 



I. Duties AND Liabilities. 
II. Attachment. 
III. Fees. 

I. Duties and Liabilities. 

Must arrest upon the first Opportunity,'] 
— 1. The sheriff is bound, since the Uni- 
formity of Process Act, to arrest a defend- 
ant as soon as he can after the delivery of 
the writ of capias to him, and has not the 
four months in which to execute it. Qutrre^ 
whether he is liable to an action for negli- 
gence, in not arresting, when he has an op- 
portunity, at the suit of the plaintiff, with- 
out proof of actual damage? Brown v. Jar- 

»M, i. 704 

[The distinction is between mesne and final 
process. In the former case, there mnst be ac- 
tnal damage or delay of salt to support the ac- 
tion : Williamsr. Mostyn, iv. 145. In the lat- 
ter, nominal damages may be recovered withoat 
proof of actual loss, even for delaj in executiDg 
the process: C/i^oii v. //ooj»er, 6 Q. B. 468. See 
supra, Escape.] 

MuH 6b^ Directions of Creditor, 1^2. If 
the sheriff executes a writ after a directioa 
of the plaintiff not to execute, he becomes 
a trespasser; so, also, if he detain the de- 
fendant after notice from the plaintiff that 
he has released the debt. Barker v. St, 
QuintiHy xii. 441 

[He is liable to an action for escape if he re- 
390 



leases the debtor, upon the autfaoritf of the cre- 
ditor's attorney, without payment of the debt : 
Owen Y. CAallia, 12 Jar. 701.] 

Must determine the Validity of a Prior 
Execution,] — 3. Where ^oods seized under 
a writ, founded upon a judgment fraudu- 
lent against creditors, remain in the hands 
of the sheriff, or are capable of being seized 
by him, he is compellable, under the stat. 
13 FAiz, c. 5, to seize and sell such goods 
under a writ afterwards received by him, 
and founded upon a bon& fide debt ; and, if 
he neglect to do so, having notice of the 
fraud, and return nulla bona to the latter 
writ, he is liable to an action for a false re- 
turn. Therefore, evidence of the fraud in 
the previous judgment and execution is ad- 
missible in such action, in answer to a de- 
fence founded on the outstanding writ. 
And the conduct of the debtor in reference 
to the execution of the previous judgment 
is admissible in evidence, as a part of the 
fraud. Imray v. Ma^nay^ xi. 267 

[PerP«//ff«oi», J. , in BarierYMitckell, 2 DovL 
P. C. 677, the evidence would not have been re- 
ceivable. Per Lord Bllenborouffh, C. J., in 
7)fler V. Duie qf Leeds, 2 Stark. 218, it would.] 

TVansfer of Writs not wholly executed-^ 
Deht of former Sheriff,'] — 4. In the year 
ISSTy two writs of fi. fa., one at the suit of 
S. for 1034/., the other at the suit of C. for 
630^., were issued against the West Cork 
Mining^Company, and lodged with the She- 
riff of Surrey, who seized goods of the com- 
pany to a laige amount. Proceedings in 
Uhancery were then instituted by the com- 
pany, and injunctions granted to restrain 
the sheriff from selling the goods, but he 
nevertheless sold them, and they realised 
1370/., which he paid into his banker's 
hands to the account of the sheriff. On the 
6th of June, 18^9, (the proceedings in 
Chancery being still pending), the plaintiff 
issued a fi. fa. against the company, directed 
to the defendant, the sheriff for that year, 
and ffave him notice of the former levy. 
On the 8th of August the proceedings m 
Chancery terminated ; the result of which 
was, that the debts of S. and E. were reduced 
to 545/., which reduced amount was paid 
over to them by the sheriff, and the residue, 
825/., paid over to the company, and the 
sheriff returned nulla bona to the plaintiff's 
execution. The same person acted as un- 
der-sheriff in the yearsl837, 1838, andl839: 
'—Held, in an action for a false return^ that 
the present defendant was not liable, inas- 
mucn as the former writs were wholly exe- 
cuted by the seizure and sale of the goods 
by the sheriff in 1837, and therefore ought 
not to be transferred to the present defend- 
ant, under 3 & 4 Will. 4, c.99, s.7, "not 
wholly executed;" and that be was not 
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lendered liable by having employed the 
same under-aheriff. HMy also, tnat the 
balance of the proceeds of the goods, after 
satisfying the two former executions, con- 
stituted a debt from the sheriff, who levied 
in 1837, to the company, and as such could 
not be taken in execution, under 1 & 2 Vict. 
c. 110, s. 12. Harrison y. Pa^nter^ yi. 387 

Liability far Removal of Goods witkovi 
PayinerU of Kent — Form of Declaration,^ — 
6. A sheriff who seizes goods under a fieri 
facias, and, after notice that rent is due to 
the landlord of the defendant, removes the 
goods without such rent having been first 
paid, is liable for such removal, on the stat. 
8 Anne, c. 14, s. 1, to an action on the case 
at the suit of the landlord. In such action 
no averment of notice to the execution^cr^ 
ditor is necessary ; nor need it be alleged 
that the ffoods removed were goods charge- 
able by uw with a distress. In order to 
maintain the action, it must appear that the 
premises were held at a rent certain. And 
where the tenant entered into possession in 
January, 1829, under an agreement made 
in OctoW, 1828, whereby a lease was to 
be granted to him from the 20th Novem- 
ber, 1828, but no lease was granted, and the 
tenant continued to occupy until the time 
of the execution in February, 1842, but no 
payment of rent was shewn to have been 
made : — Held^ that it did not sufficiently 
appear that he held as tenant at a rent 
certain, so as to bring the case within the 
Btatute,and render the sheriff liable. Quosre^ 
whether any action lies for the landlord 

S gainst the execution^creditor? BiseUf v. 
^fc, XI. 16 

Pleadings — Liability under 8 Anne^ e, 
14-3 — 6. A declaration in case against the 
sheriff, on the stat. 8 Anne, c. 14, for re- 
moving goods seized under a fi. fa. without 
payment of arrears of rent due to the plain- 
tiff, must shew distinctly that the tenancy 
in the premises subsisted* at the time of the 
seizure of the roods ; and this is not suffi- 
ciently averrea by a statement, that the 
debtor heretofore, to wit, on &c., and for 
a long space of time then past, occupied 
certain premises as tenant thereof to the 
plaintiff, and that the defendant took cer- 
tain goods ** then lying and being in and 
upon the premises so in the tenure and 
occupancy of" the debtor as aforesaid. 
Bisely v. Eyle^ x. 101 

[In Cocker v. Muagrovct 9 Q. B. 228, it was 
decided, that, if the execution-creditor does not 
pay the rent, the sheriff is not bonnd to proceed 
with the levy, whatever the value of the goods 
may be.] 

Liability under 8 Anne, e, 14 — Proof of 
Officer acUng."]-^*! , Case against a sheriff. 
391 



The first connt was framed upon 8 Anne, 
c. 14, s. 1, for seizing the goods of a tenant 
in execution, without leaving enough to 
pay the landlord a year's rent then dne, 
and of which arrear the defendant had no- 
tice, and stated, that the defendant took 
the goods of T., the tenant of the plaintiff, 
under a fi. ia. issued against T. at the suit 
of B. This was not traversed by the pleas, 
and no other execution appeared : — jffeld^ 
that the connexion of the party, who was 
shewn to have seized the goods, with the 
defendant, sufficiently appeared, without 
producing any warrant from the defend- 
ant to that party. The second count was 
in trover for seizing the same eoods. The 
plaintiff put in a bill of ssle of them, 
which had been delivered to him by his 
tenant, before any rent was due. The 
tenant had remained in possession as be- 
fore. The jury found the bill of sale 
fraudulent : — Held^iXiaXy although the bill 
of sale might be valid against the plaintiff 
as a party to it, though void as to other 
creditors, the plaintifir was not prevented 
from recovering on the first count, that be- 
ing distinct from the second. Reed v. 
Th(^, vi. 410 

[See Barekam v. Bullock, 10 Ad. & EU. 23, 
for a similar case upon an arrest under ca. sa.] 

Liabikty for Act of Officer— Estoppel by 
Return,'] — 8. The sheriff seized goods in 
the possession of S. to satisfy a fi. m. issued 
against him upon a judgment of nonsuit for 
67/. S. had previously conveyed all his 
estate and efiects to H. by a deed, which it 
was contended was fraudulent and void 
affainst creditors, and H. eave notice to the 
sheriff's officer not to sell, and demanded 
the goods. The officer refused to deliver 
them, except on payment of 97/.9 (the ad- 
ditional 30/. being claimed for poundage, 
expenses, &c.), which the person sent byH. 
to demand the goods paid under protest. 
The sheriff, being ruled to return the writ, 
returned that he had levied, of the goods 
and chattels of the plaintiff S., the sum of 
87/. In an action tor money had and re- 
ceived, brought by S. against the sheriff to 
recover back the 30/.: — Held^ that it was 
not necessary to prove a tender of the 87/. 
Heldj also, that a letter from the under- 
sheriff to the officer in possession, directing 
them to demand only tne 67/*, if S. came to 
pay the amount of the execution, was not 
admissible in evidenoe on behalf of the de- 
fendants. Held, however, that it was a 
question for the jury, and ought to have 
been left to them, whether the money paid 
to redeem the goods was the money of S. 
or not, and that if it was not, he was not 
entitled to recover, and that the sheriff was 
not estopped by lus return to say that the 
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excess beyond the 67/. was not the money 
of S. Searfe v. Uallifax^ vii. 288 

[See supra, Ezrcution, II, 16. He is not, 
however, estopped as to the value alleged in the 
return : Chamber» y. Coleman, 9 Dowl. 588.] 

Return of Writ.'] — 9. A eherifF would 
not be bound to return a void writ. Brown 
Y. JMfMillan^ vii. 198 

Return of irregular Writ J] — 10. An 
irregular writ may be good as to the she- 
riff and those persons acting under him, 
and bad as to the persons who sued it out ; 
andy therefore, the sheriff may be ruled 
to return it, even after a rule of court has 
been obtained setting it aside for irregu- 
larity ; and the party so ruling the sheriff 
would not be estopped by such return from 
treating it as irregular. Jones v. Williams^ 

viii. 349, 357 

II. Attachxent. 

1. Negligence in the execution of mesne 
process is no ground for an attachment 
against a sheriff. Rex v. Sheriff of Kent^ 

ii. 316 

2. Where a plaintiff rules the sheriff in 
vacation to return the writ, or bring in the 
body, with the view of proceeding against 
the sheriff in the next term, he will not be 
entitled against the sheriff to any damages 
which may accrue intermediately between 
the default and the attachment, unless he 
give the sheriff notice of his intention to 
proceed against him when the irregularity 
IS first discovered. The costs of such no- 
tice will be included in the costs of the at- 
tachment. Rex V. Sheriff of Eesex^ i. 720 

Waivar of Contempt,'] — 3. The warden 
of Dover Castle hieiving returned cepi cor- 
pus to a writ of capias, a rule to bring in 
the body was served, which expired on the 
28th of November. A notice of justifica- 
tion of bail was given on the 6th of De- 
cember, which the plaintiff's attorney re- 
turned, saying, that the body rule had 
expired, and the warden was in contempt. 
Two subsequent notices wei'e given, and 
the plaintiff's attorney attended on each 
occasion, and, after protesting that the pro- 
ceedings were irregular, opposed the justi- 
fication of bail : — Heldy tnat this was no 
waiver of the warden's contempt, and that 
the plaintiff was afterwards in a condition 
to move for an attachment. Smith v. An- 
drews^ ii. 536 

Not waived by directing to proceed.'] — 4. 

A plaintiff does not waive his right to an 

attachment against the sheriff for not duly 

returning a writ of fi. fa., by directing him, 

392 
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after the expiration of the rale to retam 
the writ, to proceed with the execution, 
which had been suspended by an adverse 
claim. Houfitt v. Rtctabyy ix. 52 

When Sheriff liable to,]— 5. Bail came 
up to justify at chambers on the 20th Octo- 
ber, on which day the rule to bring in the 
body expired, but were rejected on account 
of a defect in the notice of justification. 
The judge made an order for three dajra* 
further time to justify ** without prejudice 
to the sheriff's being in contempt," and 
the bail justified within that period : — 
Heldf that an attachment issued against 
the sheriff was irregular. Reg, v. Sher^ 
of Middlesex, iii. 64 

Setting aside on render.] — 6. A render by 
the shenff, after the expiration of the bodpr 
rule, although no bail have justified, enti- 
tles the sheriff to have an attachment 
against him set aside on payment of costs. 
Rex V. Sheriff of Middlesex, i. 182 

Form of Affidavit to set oMieJ— 7. The 
rule of the Exchequer, H. T., 7 Will. 4, (as 
to the form of the affidavit on motion to 
set aside a regular attachment or bail 
bond), is an exact transcript of the rule of 
the King's Bench, M. T., 59 Geo. 3. The re- 
port of the latter in 2 B. & Aid. 240, 
which is adopted into the books of practice, 
is erroneous, in reading ^' for his and their 
only indemnity." The words of the ori- 
ginal rule are, ** for his and their indem- 
nity only." Reg, v. Sheriff of Cheshire, 

iii. 605 

Construction of Rule, M. T., 3 Will. 4, 
r. 13.]— 8. The rule of M. T., 3 Will. 4, 
r. 13, applies only to the case of writs is- 
sued ana returnable in vacation. In the 
case of a fi. fa. issued in vacation, but re- 
turnable, under a judge's order obtained in 
vacation, on a dav in term, the plaintiff 
must still pursue tne old practice, and can- 
not bring the sheriff into contempt after 
the writ has been actually returned, al- 
though after the day on which it was re- 
turnable. Williamson v. Harrison, ix. 225 

[Compare Kemp v. Hyslop, supra, Bail, 
II. 1.] 

Liability upon Attachment is the same as 
that of the Bail.]—Q. The plaintiff re- 
covered judgment against the defendant for 
61^., and a ca. sa. issued indorsed to levy 
that sum, together with costs, &c. The 
sheriff having disobeyed a rule of Court to 
bring in the body, an attachment issued 
against him, which was set aside on pay- 
ment of costs, and on perfecting special 
bail. These terms not being complied with, 
owing to a mistake of the sheriff's officer, 
a habeas corpus issued to the coroner ta 
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brinfi^ up the body of the BheiifF. The 
sherifF thereupon took out a summons to 
shew cause wny, upon his complying with 
the previous rule, and paying the cost of 
the habeas, all further proceedings under it 
should not be sta^'ed. Before this sum- 
mons became returaable, the under-sheriff 
paid over to the plaintiff's attorney the full 
amount of the penalty of the bail-bond, 
and the costs. The Court made absolute a 
rule upon the plaintiff to refund to the 
sheriff the surplus beyond the 61/. and 
costs. Reg. y. The Sheriff of Middlesex^ 

XV. 146 



III. Fees. 

Poundage^ under 29 JSlis, e* 4.] — 1. A 
sheriff, on making a levy under an execu- 
tion, is only entitled to his poundage, under 
29 £liz. c. 4, and to such tees as are allow- 
ed by the table of fees, framed under 
7 Will. 4 & 1 Vict. c. 66 ; and although he 
be put to extra trouble and expense in 
making the levy, he cannot claim more. 
SkUer V. Hamesy vii. 413 

2. The sheriff's right to poundage, under 
29 Eliz. c. 4, is not affected by the stat. 
7 Will. 4 & 1 Vict. c. 65, or the table of 
fees made under it. Dames v. GriffUhSy 

iv. 377 

LialUiiyfor Extortion^ under 29 Eliz. 
e. 4.] — 3. llie stat. 29 Eliz. c. 4, (against 
extortion by sheriffs, &c.), is not repealed 
by the 7 Will. 4 & 1 Vict. c. 66 ; but the 
only effect of the latter statute is to exempt 
from the penalties of the statute of Eliza- 
beth the cases in which the sheriff shall take 
no larger fees than shall be allowed by order 
of the judges. Therefore, in a declaration 
on the case for extortion, on the statute of 
Elizabeth, it is not necessary to negative 
the defendant's having had authority, under 
the statute of Victoria, to take the fees 
complained of ; but that is matter of de- 
fence, which should come bj^ way of plea. 
The Court would not take judicial notice 
that an order of the judgj^ idlowing a scale 
of fees under the stat. 7 Will. 4 & 1 Vict. c. 
66, was made before tlie time of the alleged 
extortion stated in the declaration. The de- 
claration stated, that the defendant levied, 
out of goods of the plaintiff's debtor, a 
certain sum. to wit, 28/. 10^. ; and that 
be wrongfully took from the plaintiff, for 
serving and executing the execution, a 
laige sum, to wit, 16^, the same being a 
larser sum &c. than hy statute limited, of 
and for the sum so levied ; that is to say, a 
large sum, to wit, the sum of 16/. more 
than in the said act limited in that behalf. 
SembUy that this allegation of the extortion 
was bad in point of form ; for that the 
393 
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poundage allowed upon this levy by the 
statute Doing 1/. 89., the statement that the 
defendant took 16/., and that that sum was 
excessive by 16/., was repugnant ; and if 
the words, " to wit, the sum of 16/.,'* were 
rejected as surplusage, there was no suffi- 
cient allegation of the damage. Puking^ 
ton V. Co<S:ey xvi. 616 

lAee, Wrighiup v. Greenaere, 10 Q. B. 1.] 



No Right to Poundage upon Ca. Sa."]- ^, 
A sheriff has no right to take poundage 
from a defendant on the execution of a 
writ of ca. sa. Hayley v. Rackety v, 620 

[Poandage on ca. sa. is taken away by 5 & 6 
Vict. c. 98, s. 31.] 

Upon Sale by Appraieement.'] — 6. A sheriff 
who has seized goods under a fi. fa., and 
disposed of them by appraisement and bill 
of sale, is not entitled to deduct the ex* 
penses of the appraisement and sale ; the 
scale of fees framed under 7 Will. 4 & 
1 Vict. c. 66, applying to " sales by auc- 
tion" only. Phillips v. Viscount Canter- 
buryy xi. 619 

[See Marshall v. HiekSy 10 Q. B. 15.] 

Percentage on Proceeds of Sale.'] — 6. A 
sheriff, on making a levy under an execu- 
tion, is entitled to a percentage on the 
whole proceeds of the sale, including a 
year's rent paid by him to the landlord, as 
well as on the amount of the execution ; 
but he is not entitled to be allowed extra 
expenses incurred by him in making the 
levy, which are not mcluded in the table of 
fees framed under 7 Will. 4 & 1 Vict. 
c. 66, Davies v. Edmondsy xii. 31 

[But see Cocker v. Musgrove, 9 Q. B. 223.] 

Possession^Money,'] — 7. The term " pos- 
session-money " does not include the ex- 
pense of the keep of the cattle seized by 
the sheriff. Gas/tell v. Sefton^ xiv. 802 
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See Charterpartt. — Contract, 1, 13. — 
Covenant, II, 8. — Freight. — Insur- 
ance, II. 

Authority of Master.'] — 1. The master of 
a ship has authority by law to pledge the 
credit of his owner, resident in Eneland, 
for tnonqf advanced to the master m an 
English port where the owner has no agent, 
if such advance of money was necessary 
for the prosecution of the voyage ; and 
whether it was so or not is a question for 
the jury. Arthur Y.Earton, vi. 138 

Sale ky Master of Shipy and Ratifica- 
tion by Owner,] — 2. Semblcy that the master 
of a ship has authority, when, in conse- 
quence of injury to the ship during the 
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voyage, there is no prospect of bringing 
her to the termination of the voyage, to 
sell her for the benefit of all parties in- 
terested. At all events, where the pro- 
ceeds of such sale have been received by 
the owner, that is a sufficient ratification 
by him of the act of the master in selling 
her, so as to prevent him from afterwards 
recovering back the ship from the pur- 
chaser, or one claiming under him. So, it 
is equally a ratification of a sale by an 
auctioneer acting under a parol authority 
from the master. And where, under sucn 
circumstances, the ship was transferred by 
an instrument executed by the auctioneer 
under sealy but in other respects complying 
with the requisitions of the Registry Act, 
(3 & 4 Will. 4, c. 65, s. 81), it was held, 
that the ratification of the owner was suf- 
ficient to give validity to the transfer ; for 
that, as the statute does not require a 
transfer under eeal^ the instrument might 
have the effect of a written transfer by the 
master, according to the statute, as well as 
that of the deed of the auctioneer. The 
purchaser of a vessel under such circum- 
stances cannot set up any defence of fien 
against an action of trover by the owner. 
Hunter v. Parker, vii. 322 

3. Where A., the charterer of a vessel, 
by the charter-party, agreed that, on the ar- 
rival of the ship at the outwani port, he 
would, through his agent there, supply cash 
to the master for the disbursement of the 
vessel, to be repaid by bills to be drawn by 
the master or the owner ; and on the arri- 
val of the vessel there, the agent supplied 
goods for the use of the crew, and paid cer- 
tain money demands made on the master, 
but did not advance any actual cash : — 
Heldy that, although it was not shewn that 
any bills were drawn by the master for the 
amount, A. mi^ht recover it from the 
owner in an action for goods sold and de- 
livered, and for money lent for the neces- 
sary use of the ship on the credit of the 
owner, independently of the express stipu- 
lation of tne charter-party. Weston v. 
Wriffhty vii. 396 

4. Effect of covenant of title to convey 
a ship, being on a voyage. Barr v. Oib» 
ean^ iiu 390 

[Supra, CovsNANT, 11, 8.] 

Ibrfeiture of Month*s Wages by Sea- 
fnan.l — 6. Where a seaman who has signed 
articles of agreement, required by 5 & 6 
Will. 4, c. 19, absolutely quits the ship 
without any animus revertendi after her 
arrival, and being moored at her port of 
delivery, but before her cargo has been dis- 
charged, he does not thereby incur a total 
forfeiture of his wages, withm the 9th seo- 
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tion of that statute, but only of a month's 
wages, under the 7th section. McDonald 
V. Joplin^y iv. 286 

SLANDER. 
See Libel. 
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CoMtructUm o/QS(9 Vict, c. M^—Form 
of FFarran/.] —Under the 8 & 9 Vict, 
c. 127, s. 1, a party may be imprisoned for 
non-payment of a debt not exceeding 20/. 
due upon a judgment, although the judg- 
ment-debt originally exceeded 20/. A war- 
rant of commitment under that act, by the 
judge of the Palace Court, ordered that a 
defendant should be committed for the 
term of twenty days to the common gaol, 
wherein debtors under judgment, and in 
execution of the superior courts of justice, 
may be confined, in the county of Surrey ; 
and was directed to H. H., an officer of the 
said court, and to the keeper of the debtors 
prison, above mentioned, for the county of 
Surrey ; and the defendant was imprisoned 
under it in Horsemonger-lane Gaol, being 
the only debtors prison for the county of 
Surrey x—Held^ first, that the warrant was 
properly directed to and executed by H. 
H., notwithstanding sect. 13 of the act, sav- 
infi^ the right of the High Bailiff of West- 
minster to the execution of process ; se- 
condly, that the twenty days' imprisonment 
began to run from the time of the defend- 
ant's being actually lodeed in prison, under 
the warrant ; and, thirdly, that the place 
of imprisonment was sufficiently designated 
in the warrant. Ex parte FoulkeSy xv. 612 



SMALL TENEMENTS ACT, (1 & 2 
Vict. c. 74). 

Warrant must be directed to Oonsiable 
of the Distriet.^ — Trespass for breaking and 
entering the piaintifi^s dwelling-house, and 
removing his goods. Plea, that after the 
passing of the 1 & 2 Vict. c. 74, C, one of 
the defendants, as agent of M., made his 
complaint in writing before justices of the 
peace acting for the hundred of R., being 
the district wherein the said dwelling- 
house, &c., thereinafter mentioned, were 
situate, and then in petty sessions assem- 
bled, &c., and thereby said that M. let to 
the plaintiff a tenement, consisting of &c., 
being the said dwelling-house &c., situate 
&c., for a term of one year, and so fh>m 
year to year, under the rent of 4«., and 
that the tenancy was determined by notice 
to quit given by C, on behalf of M., the 
owner of the said tenement, on &c., and 
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tbaty on fto., C, as agenti and on behalf of 
M., served on the plaintiff a notice in 
writing of his intention to apply to recover 
possession of the said tenement. The plea 
then set out the notice, which was accord- 
ing to the form given in the schedule of the 
acty and alleged, that complaint having 
been so made, and proof given to the jus- 
tices of the holding and determination of 
the tenancy, with the time and manner 
thereof, they, the said &c., being two of the 
justices acting for the district in which the 
said tenement was situate, dulv issued their 
warrant, directed to the defendants, and all 
other constables and peace-officers acting 
for the several parishes within the hundred 
of R., reciting &c., and thereby authorised 
and commanded the defendants, and other 
constables and peace-officers, or any of them, 
to enter on the said tenement, and deliver 
possession thereof to C. as such agent. The 
plea then justified the breaking and enter- 
ing the premises and removing the goods, 
by virtue of the warrant : — &eld^ on de- 
murrer, that the plea was bad, for want of 
a distinct averment that any one of the de- 
fendants was a constable or peace-officer of 
the district within which the premises were 
situate. Janea v. Chapman^ xiv. 124 



SMUGGLING ACT. 
See Customs. — Excisb. — Invorxatioii. 

SOMERSET HERALD. 
See Arrest, II, 2. 

SPECIAL CASE. 

May he stated after Death of Party.'] — 1. 
Where, by order of Nisi Prius, a cause is 
referred to a barrister to state a special case, 
it is no ground for setting aside the case, 
that it is stated after the death of one of 
the parties. James v. Oraney xv. 379 

Oasts,'] — 2. Where, upon the moving of a 
rule for a new trial, the parties agree to 
state a special case, (nothing being said 
about the costs\ but no case is ultimately 
agreed upon, tne costs of such abortive 
case are not costs in the cause. Foley v. 
Botfield, xvi. 65 

STAMP. 

JSee Admissibilitt. — Agreement, II. — Al- 
teration, 6. — Annuity, 4. — Appropria- 
tion, 1. — CoPTHOLD, 7. — Frauds (Sta- 
tute op), II, 3. — Lease, III. — Mort- 
gage, 2-C. — Receipt. — Vendor and 
Purchaser, 14. 

Flea of Stamp Zair.] — 1. If the stamp 
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law oan be pleaded in bar of an action, it 
can only be in cases where the instrument 
cannot be made good by being stamped 
before the trial — Per Parhe^ B. Braaley 
y. Bardsley^ xiv. 878 

[See supra, Alteration, 6.] 

Unstamped Document admissible to shew 
Illegality,] — 2» A petition having been pre- 
sented to the House of Commons agamst 
the return of a member, on the ground of 
bribery, the petitioner entered into an agree- 
ment, in consideration of a sum of money, 
and upon other terms, to proceed no further 
with the petition : — Held^ that this agree- 
ment was illegal. Heldy also, that the 
written agreement was admissible in evi- 
dence, for the purpose of insisting on the 
illegalitv of the transaction, in answer to an 
action for the sum so agreed to be paid, 
without its being stamped. CopfHKi r. 
Bower, iv. 361 

Unstamped Instrument inadmissible when 
tendered to give Legal Effect to it.'] — 8. On 
an issue to try the property in certain goods, 
which the plaintiff claimed under a bill of 
sale, a former bill of sale of the same goods, 
but which had been cancelled, was tendered 
in evidence to shew the second bill of sale 
was given honk fide, and not fraudulently. 
This document having been rejected at the 
trial, on the ground that it was not stamped: 
— Heldf that it was properly rejected, and 
was inadmissible witnout a stamp. fVil- 
liams V. Gerry , x. 290 

[An unstamped inttrument is admistible 
where used to shew that it never had any validi- 
ty at all, but was merely colourable, and where 
the fact, that the party has entered into an agree- 
ment which is illegal from the beginning, is a 
material fact in the case, as in Coppock v. Bower 
—FerAlderton, B., WilliamM ▼. Gerry, p. 307. 
Aee. Reg. ▼. Gomperts, llJur. 204; 16 L. J., 
Q. B., 121, where the unstamped document was 
held admissible as evidence in an indictment for 
conspiracy.] 

When Contents of Unstanwed Instrument 
cannot be looked at o^ the JuageJ] — 4. To an 
action of debt on simple contract, the de- 
fendant pleaded a set-off for work and la- 
bour. In the course of the plaintiff's case 
it appeared that the defendant was em- 
ployed to do the work by a written con- 
tract The defendant called witnesses to 
prove the work done ultra the written con- 
tract, on which it was objected, that the 
contract must be produced, and^ the judge 
so ruled. On it being produced, it appeared 
to be unstamped: — Heldj that the judge 
could not look at it to see to what work it 
extended, and that no parol evidence at all 
could be given in support of the set-off. 
Buxton V. Cornish, xii. 426 

IVincentv. Cole, Moo. & M. 257, overrules 
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dictam of Bayley, J., in Eex y, Pendietonf 15 
East, 499.] 

Definition of Agreements, "] — 5. A written 
instrument, to come within the terms of the 
clause as to agreements, must have heen 
made with the intention of containing in 
itself the terms of an agreement he t ween 
the parties — Per. Parke^ B. Knight v. 
BaroeTy xvi. 70 

[See supra, Agresmbnt, II; Appropria- 
tion, 1 ; and Blackwell ▼. M*Naffhten, I Q. B. 
126, where an acknowledgment of having goods 
in poaaession was held not to he within the Stamp 
Act, because only proof of a fact, from which, 
among others, a contract might be inferred.] 

Documents referred to are not to be 
eounted.2—'^» An agreement for the sale of 
a house stated, that the sale was subject to 
the covenants set forth ** in a draft lease 
delivered this day:" — //«^, that in calculat- 
ing the number of words, with reference to 
the stamp upon the agreement, the cove- 
nants in the lease were not to be included ; 
and, the agreement containing less than 1080 
words, and being stamped with a 1/. stamp, 
that the stamp was sufficient. Sneezum v. 
Marshall^ yii. 417 

Stamp on One Letter sufficient.'] — 7. Where 
a contract is contained in letters, it is suf- 
ficient if one of the letters hear a 1/. \6s. 
stamp, although, on the part of one of the 
contracting parties, the letters are written 
and signed by an agent. Grant v. Maddox, 

XV. 737 

8. In an action for money lent, &c., the 
following document was tendered in evi- 
dence : — '< Berwick, 16th March, 1841. 
170/. Received from Mrs. B. Taylor the 
sum of 170/., for value received, for which 
I promise to pay her at the rate of 61, per 
cent, from the above date. A. N. Steele : — 
Held^ not to require a stamp, either as a 
receipt, a promissory note, or an agreement 
of the value of 20/. Taylor v. SteeUy xvi. 665 

10 U»'\ — 9. An instrument in the fol- 
lowing form— "11th October, 1831. lOU 
20/., to he paid on the 22nd inst. W. B."— 
requires a stemp, either as a promissory 
note, or as an agreement of the value of 
20/. Brooks y. Elkinsy ii. 74 

[A similar document held by Rolfe, B., to be 
a promissory note : WaitAman v. Elsee, 1 C. & 
K. 35.] 

10. The following document was held 
not to require a stamp, either as an agree- 
ment or a promissory note: — " 1839, Nov. 
11. I U 45/. 13*., which I hoiTowed of 
Mrs. M., and to pay her 5/. per cent, till 
paid. K. T." melanotte v. Teasdale^ 

xiii. 216 

One TransadionJ] — 11. By a written 
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agreement three persons hound themselres, 
that, in consideration of A. discharging a 
debt due from B. to C, amounting to 200/., 
with the costs thereupon, each of the three 
would severally pay 50/., and one-fourth 
part of such costs, and give a bond, bill, or 
note, for his own proportion : — HM^ that 
the agreement required only one stamp. 
Ramthcttom v. Davis, iv. 584 

Collateral Securities."] — 12. A bond con- 
ditioned for payment of a sum of money to 
the obligee on a day named, according to a 
proviso contained in a conditional surrender 
of even date, whereby A. (not the obligor 
in the bond) surrendered te the obligee cer- 
tain copyhold lands for securing payment 
of the same sum, was held to require only 
a 1/. stamp, although it bore no stamp de- 
noting the payment of the ad valorem duty 
on the surrender, and the latter was not 
produced. Quin v. King, i. 42 

*' Copy " means authenticated Copy,'} — ^13. 
Where, on the non-production of a deed 
after notice te produce, the opposite party 
calls a witness who proves a copy compared 
by him with the original deed, such copy may 
be read without being stemped, for it is only 
used, in point of law, to refresh the wit- 
ness's memory as to the contents of the 
deed. Braythwayte v. Hitchcock, x. 4S^ 

[See supra, Copyhold, 7.] 

Appointment to Office,'^ — 14. An appoint- 
ment to an office requires a stamp only 
where salary, fees, or emoluments are in- 
cident to it. Roberts v. Elliott, xi. 527 



STATUTE. 
See Requests (Court op). — Sunday, 

Preamble."] — 1. The general rule is, pre- 
amble may extend, but cannot restrain, 
the effect of a particular clause — Per Lord 
Abinger, C. B. Walker v, Richardson, 

ii. 889 

[See Whiimore v. Robertson, viii. 472 ; Hull 
V. Franklin, iU. 272.] 

Grammatical Construction to befbUotoed,'] 
— 2. It is a very useful rule, in the con- 
struction of a statute, to adhere to the or- 
dinary meaning of the words used, and to 
the grammatical construction, unless that 
is at variance with the intention of the 
Legislature, to be collected from the statute 
itself, or leads to any manifest absurdity or 
repugnance, in which case the langua^ 
may DC varied or modified, so as to avoid 
such inconvenience, but no further. Becke 
v. Smith, ii. 195 

[Or unless an uniform series of decisions have 
established a particular coDstruction— PerPoriv, 
B. : Doe d. Ellis v. Owens, x. 521 ; Hughes v. 
Buckland, xv. 355. Or if such construction 
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would defeat antecedent Tested rights, it is if 
possible to be avoided : Edmondtv. Lawley, vi. 
289. See, for illastration of this rule, Perry ▼. 
Skinner, ii. 476 ; Hoii r. Miert, ▼. 173 ; Lueey 
T. Ingram, vi. 316 ; Broten ▼. APMillan, vii. 
201 : Smith v. Bell, x. 389 ; Turner ▼. Sh^- 
field and Rotherham Railway Company, x. 
434 ; Steward ▼. Greaves, x. 719 ; Doe d. Go- 
vemore of Bristol Hospital ▼. Norton, zi. 928. 
See Straeey ▼. Nelson, xii. 535, 544, for an in- 
stance of grammatical sense not followed.] 

Retrospective OperattionJ] — 3. As to the 
retrospective operation of statutes, see 
Edmonds v. Lawley, vi. 285 ; Nelstrop v. 
Searisbrooi^ vi. 684 ; Moore v. Phillips^ vii. 
686 ; Doe d. Johnson v. Liversedgsy xi. 517 

Repeal hy subsequent Statute^ — 4. Affirm- 
ative words in a statute do not operate as a 
repeal of a previous affirmative enactment, 
unless where they are clearly inconsistent 
— Per Parke, B. Langy, Juicer, i, 135 

[In that case a prior statute was held to be re- 
pealed. See supra, Bastard. See Dakins v. 
Seaman, ix. 789, and Pilkington v. Cooke^ xt. 
657.] 

Repeal notwithstanding Misredtah"] — 5. 
Where a statute recited a former act cor- 
rectly as to its title, but incorrectly as to 
its date, and repealed the said act, it was 
held that the misrecital did not prevent the 
act from being repealed. In re Boothroyd, 

XV. 1 

[Ace. Reg. v. Willeoek, 7 Q. B. 317.] 

Effea of Repeal.]— -e. When an act of 
Parliament is repeated, the law is as if it had 
never passed, except as to transactions com- 
pleted under them. Steavenson v. Oliver, 

viii. 241 
Simpson v. Reatfy, xi. 346 

[See Morgan v. Thome, vii. 400 ; Road- 
knight V. Green, ix. 632. Rights given by a tem- 
{Xirary statute may continue after the statute has 
expired : Steavenson v. Oliver, viii. 234, 241.] 

Repeal pending Action. I'—l* To a declara- 
tion for goods sold, the defendant pleaded, 
according; to the 23 Geo. 2, c. 27, s. 8, 
(Westminster Court of Requests Act), that 
the defendant was indebted in a less sum 
than 40s,, and that he was an inhabitant 
and resident within thecity of Westminster. 
Replication, that the defendant was in- 
debted in the sum of 40s. At the trial the 
jury found for the defendant. The statute 
23 Geo. 2, c. 27, was repealed bv the 6 & 7 
Will. 4, c. 137, after plea pleaded and be- 
fore trial : — Held, that the plaintiff was en- 
titled to judgment non obstante veredicto. 
Wame v. Beresford, ii. 848 

Effect of Repeal o/l— 8. By the 6 & 6 
Will 4, c. 60, the 13 Geo. 3, c. 78, which 
gave treble costs to piurties sued for anything 
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done in pursnance of the act, on a nonsuit, 
was repealed, the new act giving, in such 
cases, costs only as between attorney and 
client. A plaintiff who sued parish officers 
for an act done under the 13 Geo. 3, c. 78, 
became nonsuited, at a trial which took 
place before the 5 & 6 Will. 4, c. 50, came 
into operation ; but judgment was not 
signed till after: — Held, that the defendants 
were not entitled to treble costs. Charring^ 
ton V. Meatheringhamy ii. 228 

Penal Statutes.']-'^. The principle adopt- 
ed by Lord Tenterden, that a penal law 
ought to be construed strictly, is not only 
a sound one, but the only one consistent 
with our free institutions. The interpreta- 
tion of statutes has always, in modem times^ 
been highly favourable to the personal li- 
berty of the subject, and I hope will always 
remain so — Per Lord Abinger, C. B. Hen' 
derson v. Sherborne, ii. 239 

[As to the principle which determines whether 
a penalty prohibits a contract, see Smith ▼. Maw^ 
hood, xiv. 452 ; supra, iLLBOALiTr, 1.] 

10. Where the same offence is re-enacted 
with a different punishment, it repeals the 
former law — Per Lord Ainnger, C. B. At" 
tomey-General v. Lockwood, ix. 391 

[See, also, Henderson v. Sherborne, ii. 239.] 

PenidtyJ] — ^11. Where a statute imposes 
a pecuniary penalty upon " every person" 
engaged in an offence, joint offenders, e. g. 
partners, are each liable to that penalty. 
Reg, V. Dean, xii. 43 

Exception and Proviso.']-^'i2. If an excep- 
tion occurs in the description of the offence 
in the statute, the exception must be nega- 
tived, or the party will not be brought 
within the description. But if the excep- 
tion comes bv way of proviso, and does not 
alter the offence, but merely states what 
persons are to take advantage of it, then the 
defence must be specially pleaded, or may 
be given in evidence under the general issue, 
according to circumstances — Per Alderson^ 
B. Simpson v. Ready, xii. 740 

[See Mayor qfSalford v. Ackers, xvi. 88.] 

Declarationfor Penalty.']—!^. A local act 
for improving the streets and public places, 
&c« in the township of Blackburn, directed, 
that every male person of the full age of 
twenty-one years, residing in or within 
three miles of the township, and either be- 
ing rated to the poor-rate in the annual 
sum of 30/. or upwards, or seised or pos- 
sessed of lands within the township of the 
annual value of 80/. for the estate therein 
mentioned, should be a commissioner for 
carrying the act into execution ; and sub- 
jected to a penalty of 50/., to be sued for in 
anactionof debt^&c, anypexson who should 
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act as snch without being dnly qualified ; 
and enacted, that in such action the proof 
of qualification should lie on the defendant: 
^^liM^ that a declaration against a party 
for this penalty, which alleged, generally, 
that he acted, dthough he was not at the 
time duly qualified, was sufficient, and that 
it need not state the particulars of his dis- 
qualification. Since the rule of H. T., 4 
Will. 4, s. 8, a declaration for a penalty 
given by statute, which makes the act lo- 
cal, need not aver that the penal act was 
done in the particular county, if that coun- 
ty be the venue in the margin of the de- 
claration. Chok y. Swift^ xiv. 235 

" Public Local and Personal y* toithin 
6 <Sf 6 Vict. c. 97.1—14. An act of Parlia- 
ment for establishing a Court of Requests, 
empowering certain commissioners to adju- 
dicate on demands not exceeding a certain 
amount, by any persons against defendants 
resident within certain limits, and having a 
clause making it a public act, is a *' public 
local and personal act," within the mean- 
ing of the Stat. 5 & 6 Vict. c. 97, s. 5. Cock 
v. Geniy xii. 234 

16. The Building Act, 14 Geo. 3, c. 78, 
is a local and personal act, within 5^6 
Vict. c. 97. Richards v. Easto, xv. 244 

[It is, however, public as to some dansea : 
snpra, Building Act, 2, n.] 

16. The clause which directs local acts to 
bo public acts, and judicially taken notice 
of, does not affect persons who ai'e not par- 
ties to the acts with notice of their provi- 
sions — Per Lord Abinger^ C. B. Ballard 
V. Way, 1. 629, 630 

[See infra, Vendor ako Purch asbk, 2. Bot 
parties interested in the subject-matter will have 
their rights affected, although the act was not 
passed with due notice to them : Bdinburgh 
Railway Company v. ' Wanehop€y 8 CI. & Fbi. 
718.] 

ReeitaW] — 17. Where a statute is passed 
in a session ofParliament which commenced 
in one year of a reign but is continued into 
another, it is incorrect to describe the sta- 
tute as passed in both years, but it may be 
described as a statute passed in a session of 
Parliament holden in ooth years. Oibbs v. 
Pike, viii. 223 

18. In reciting a statute in pleading, the 
whole of its title must 'be stated, though it 
comprise several other subject-matters be- 
sides that to which the pleading relates. 
Beck v. BeverUy, xi. 846 

[See Jones v. Nanney, 1 Q. B. 747.] 
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STATUTE OF FRAUDS. 
See FBAUDes (Statutk of). 
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STATUTE (PURSUANCE OF). 

STATUTE OF LIMITATIONS. 

See Limitations (Statute of). 



STATUTE (PURSUANCE OF). 

See NoTicB of Action. — Pilot Act. 

Under 7 Si S Geo. 4, c. 29.]— 1. Protection 
is extended to all who bonH fide and rea- 
sonably believe that they fill the character, 
and are authorised to act — Per Parke, B. 
Hughes v. Buekland, xv. 356 

[The error maj be in time, place, or circnm« 
stance — ^er Pollock, C. B. , Id. 353. SeeBrakam 
V. Watkins, zvi. 77,81. In Btrictness, the qaestion 
is for the jury; bat, if it be rabmitted to the 
judge on an application for a nootoit, and the 
plaintiff does not then desire it to be left to the 
jury, the deciaion of thejadge would be binding, 
if thought by the Court to be warranted by the 
e?idence : Hazeldine v. Orooe, 3 Q. B. 1007.] 

Reasonable and bond fide Belief, 4^.] 
— 2. By a local act, (6 Geo. A, c. Ixx), cer- 
tain commissioners were empowered to 
cause any ** present or future sewera, 
ditches, drains, &c. to be opened, enlai^ged, 
altered, or cleansed ;" and it was enacted, 
that, in case any action should be brought 
against any person for anything done in 
pursuance of the act, or in relation to the 
matters therein contained, the plaintiff 
should not recover in anv such action, if 
tender of amends should have been made 
to him, &c., or his attorney, by or on be- 
half of the defendant, &c., before such ac- 
tion brought ; and, in case no such tender 
should be made, that it should be lawful 
for the defendant, by leave of the Court, to 
pay money into court ; and, if the matter 
should appear to have been done in pursu- 
ance and under the authority of the act, 
or after sufficient satisfaction made or ten- 
dered as aforesaid, then that the jury should 
find for the defendant. The commissioners, 
of whom the defendant was one, appointed 
a committee to inspect a certain ditch, with 
a view to widening the same, and to report 
thereon. The committee having reported 
thei*eon in favour of widening the ditch, 
the commissioners appointed a second com- 
mittee, of whom the defendant was one, to 
confer with a surveyor respecting the work, 
with power to two of them to act. Tlie 
defendant, being afterwards told by the 
clerk to the commissioners that he might 
proceed without further instructions from 
the commissioners, took the plaintiff's land 
for the purpose of widening the drain, with- 
out havingjriven him notice or obtained hit 
consent. Tne land was taken for the bonH 
fide purpose of widening the drain. The 
defendant, before action, tendered 10/., as 
amends, which the plaintiff refused to ac- 
cept ; but no tender was pleaded, nor was 
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the amount paid into court. The jniy 
found the trespass, and that the damage 
amount-ed to 61.: — Ileldy first, that although 
neither the defendant nor the commission- 
ers were authorised to take plaintiff's land 
without his consent in writing, yet the de- 
fendant was entitled to the protection of 
the act ; secondly, that the defendant was 
not bound to plead the tender, or pay 
the amount tendered into court. ' Janes v. 
Oooda^y ix. 736 

Power to bring Action,'] — d. Under the 
63 Geo. 3, c. 1279 b. 12, which requires that 
an action for anything done in pursuance 
of the act shall be commenced within three 
calendar months after the fact committed, 
an action of trespass for seizing, taking, and 
carrying away, and distraining and selling 
the plaintiff's goods, under a warrant of 
distress for arrears of a church-rate, may 
be brought within three calendar months 
after the sale. Collins v. Rose^ v. 194 



STAYING PROCEEDINGS. 

See Arrbst, III, 19.— Bail, II, 15. — In- 
surance, II, 19. — Particulars of De- 
mand, 9. — Prisoner, 10. — Replevin, 5. — 
Withdrawing Juror. 

Lapee of Time no Bar,"] — 1. Every Court 
has an unlimited power over its own pro- 
cess, and may stay proceedings brought 
against good faith, though the agreement, 
in fraud of which the action was brought, 
was made wliilst the parties were not under 
the authority of the Court. Therefore, 
where a judge's order for staying proceed- 
ing, in an action brought against good 
faith, was made in Trinity Vacation, and a 
motion to set aside that order was not made 
until Michaelmas Term: — Held^ that the 
mere lapse of time was not sufficient to pre- 
clude the application, no injury having ac- 
crued to the defendant thereby. Coder v. 
Tempest, vii. 502 

Pending another Action,"] — 2. In an ac- 
tion by the owners of goods which were on 
board a vessel, and were lost by a collision 
with the defendant's vessel, the jury having 
found a verdict for the defendants, the 
plaintifls in another action against the same 
defendant for the same injury, which stood 
next in the paper, withdrew the record ; the 
Court refused, on the application of the 
plaintiffs in the first action, to stay the 
judgment and execution until after the 
trial of the second, although it was stated 
on affidavit, that material evidence in fa- 
fw\T of the plaintiff^ which could not be 

5rodu«ed on the former trial, would be ad- 
nced on ai« other, the judge being satis* 
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fied with the verdict. Yates y. Dublin 
Steam Packet Company, vi. 77 

[Cobbold y, GrinneU, E. T.» 1832, Q. B., 
where a similar application was granted to the 
defendant, approved of, on the ground that the 
defendant has no control over tlM record.] 

Time to proceed after Discharge of Rule,"] 
— 3. Where a defendant obtains a rule 
which stays the plaintiff's proceedings, he 
is entitled to the whole of the day on which 
such rule is disposed of, for takine the 
next step. Vernon v. Hodgins, 1. 151 

[Following HugheM v. Walden, 5 B. & C. 
770, n. ; not Si. Hanlaire v. By am, 4 B. & C. 
970.] 

Pending former Action,']-'^' Where, in 
an action of debt for work and labour, the 
plaintiff obtained a verdict, but the Court 
granted a new trial, on the ground that he 
ought to have declared specially, and he 
thereupon, without discontinuing that ac- 
tion, brought another for the same cause in 
assumpsit, declaring specially, the Court 
stayed the proceedings in the latter action 
until the former was disposed of. Haigh 
Y.PariSy xvi. 144 

[See Wade v. Simeon, 1 C. B. 610. Bat 
pendency of another action against another party 
in respect of the same claim is no ground for 
staying the proceedings : Gilet ▼. lioth, 4 D. 
& L. 486; Newton v. Belcher, 10 Jur. 1030; 
16 L. J.. Q. B., 37. See supra, Payment 
INTO Court, I, 7. J 

Recovery in a former Action must be 
pleaded.] — 5. This Court will not stay the 
proceedings in an action, on an affidavit 
that a former action had been brought be- 
tween the same parties for the same cause 
of action, which was settled by the defend- 
ant paying the debt and costs ; but the de- 
fendant must plead the former recovery in 
bar. Ross v. Jacques, viii. 135 

Cannot be ordered after Judgment upon 
Certificatefor speedy Execution,]-^, Where 
a judge at Nisi Prius has granted a certifi- 
cate u>T speedy execution, under the stat. 
1 Will. 4, c. 7, s. 2, and final judgment has 
been signed accordingly, the judge has no 
power afterwards to order a stay of pro- 
ceedings. Lander v. Gordon, vii. 218 

Not granted for the Purposes of Injune* 
tion,"] — 7. Where the trustees of a lady, 
who had authorised the defendant to re- 
ceive her rents, countermanded his autho- 
rity, and brought an action to recover the 
money received by the defendant under 
that authority : — Held, that the Court had 
no power to order the proceedings in the 
action to be stayed, in order to give time 
to the defendant to obtain an injunction 
to restrain the action. Vanderstegen v. 
Wi^Mm, vi. 457 
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In Proceedings aaainst a Sheriff in Ac- 
Hon on BiiL] — 8. Froceedings against the 
sheriff, iu an action against the acceptor of 
a bill of exchange, will be stayed on pay- 
ment of the bill and costs in that action 
only, notwithstanding there is an action 
pending against the drawer also. Vauffhan 
V. Harris f iii. 642 

[See, as to staying proceedings in action on 
bills, R. G., T. T., 1 Vict, supra, iv. 1.] 

Rule to discontinue,'] — 9. A rule to dis- 
continue is not a stay of proceedings. Bee- 
ton V. Juppy XV. 149 

Delivery of Particulars.'] — 10. An order 
for the deliyery of particulars does not stay 
proceedings, unless it be so expressed. Doe 
d. Roberts v. Roe^ xiii. 691 

False Statement of Plaintiff* s Residence^ 
—11. A false statement of piaintifTs resi- 
dence, given in pretended obedience to a 
judge's order, witn a stay of proceedings, is 
no ground for setting aside or staying the 
proceedings after verdict, the defendant 
not shewing that he had, in fact, been pre- 
judiced thereby ; but the parties are guilty 
of the fraud, and punishable for the con- 
tempt of court, oembley that if the defend- 
ant be dissatisfied with the answers given, 
he should apply at the time for better or 
more ample information. Smith v. Bond, 

xi. 326 

Motion for Costs of the Day,"] — 12. On a 
motion for costs of the day, a stay of pro- 
ceedings cannot be had, although two days' 
notice of the motion be given. Eager v. 
Cuthilly 'iii. 60 

Staying Proceedings upon alleged Death 
of Plaintiff.^— IS, The Court will not stay 
the postea, in the hands of the associate, 
after verdict for the plaintiff, on affidavits 
shewing a strong probability that the plain- 
tiff was dead before the trial ; such facts 
must be shewn as would be evidence of the 
death before a jury. Johnson v. Hamiltony 

i. 149 

Pending Writ of Error, 'j — 14. A plain- 
tiff obtained a verdict, subiect to a special 
case, on the argument of which he obtained 
judgment in this court. The defendants 
having liberty to turn the case into a spe- 
cial verdict, did so, and brought a writ of 
error into the Exchequer Chamber. Before 
the argument in that court, the plaintiff 
died, having made R. his executor. In 
December, 1845, the judgment of this Court 
was affirmed in the Exchequer Chamber. 
The defendants sued out a writ of error into 
the House of Lords, and assigned errors 
thereon ; and, on the 6th of March, 1846, 
petitioned the House that R. might be made 
a party to the writ of error. On the 11th 
400 



of yLay the House of Lords ordered the re- 
cord to be remitted to this court. On the 
24th of Aufi;ust the defendants again peti- 
tioned the House of Lords that K. might 
be made a party to the judgment ; but no 
order was made thereon. On the 18th of 
November, R. sued out a scire facias to 
have execution. The Court refused, on the 
application of the defendants, to stay all 

f>roceedinjl[s under the scire facias, and al- 
owed R. to sign judgment, with a stay of 
execution for six weeks to enable the de- 
fendants to sue out « fresh writ of error. 
Riddle v. Qranthdm Canal Navigation Comr- 
panyy xvi. 882 



STOCK. 
See Case (Action on the), 11. 

Actual Possession, Title to, at^ Time of 
Sale not necessaty,"] — 1. Indebitatus as- 
sumpsit for stock sold and caused to be 
transferred by the plaintiff to the defend- 
ant, and by the defendant duly accepted. 
Plea, that the stock alleged to be caused to 
be transferred was so caused to be trans- 
ferred by virtue of an agreement with the 
plaintiff for the transfer of the same, in 
consideration of 4531/. 6*. to be therefore 
paid to the plaintiff for the same; and 
that, at the time of making such agree- 
ment, the plaintiff was not actually possess" 
ed of, or entitled to, the stock in his own 
right, &c. ; by means whereof the said 
contract became and was null and void : — 
Held, on error, affirming the decision of 
the Court of Exchequer, that the plea was 
no answer to the action, and that the con- 
tract was not within 7 Geo. 2, c. 8, s. 8. 
M'Callan v. Mortimer, ix. 636 

[See Mortimer v. M*Callan, tI. 58, upon 
motion for new trial ; and upon demurrer, vii. 
20.] 

Sale of — Evidence of Transfer — New 
Trial,] — 2. Indebitatus assumpsit, in 5000/., 
for certain 3/. per cent, stock alleged to be 
sold, and caused to be transferred by the 
plaintiff to the defendant, and by the de- 
fendant duly accepted. Pleas — first, non 
assumpsit; secondly, that the defendant 
did not accept the stock from the plaintiff. 
At the trial, it appeared that one T., a 
stock-broker, had applied to the plaintiff, 
a stock-jobber, for the purchase of stock, 
to the amount of 5000/., for the defendant. 
The plaintiff, not having any stock of his 
own, applied to W., who agreed to transfer, 
and did accordingly transfer, stock stand- 
ing in his name to defendant. Evidence 
was given that it was the usa^ on the 
Stock Exchange to give credit to ^e 
broker, even although the princip*! ^m 
disclofied ; though credit is somcltmes given 
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to the pnncipaly and bis cheque taken, 
where the broker's credit is not thought 
suflBcient: — HM^ that, under these cir- 
cumstances, the learned judge was right in 
leaving it to the jury to consider whether 
the plaintiff sold the stock on the credit of 
T. and T. only, or on the credit and re- 
sponsibility of the principal, the defendant ; 
and the jury having found the latter, that 
the verdict was right. A witness having 
been called to prove on the part of the 
plaintiff, that, iminediatelv after the trans- 
fer had taken place, the plaintiff requested 
T. to give him the cheque of his principal : 
— HMy that this evidence was admissible, 
not as amounting to an admission, but as 
a part of the res gests. In order to prove 
the acceptance of the stock bv the defend- 
ant, eviaence was adduced, tnat T. and a 
person unknown to the clerk in the Bank, 
came there with T., and made an entry of 
his acceptance of the stock ; and a witness 
was then called, who proved that he had 
inspected the Bank books, and that the sig- 
nature to the acceptance of the stock was 
in the defendant's handwritine: — B^eld, 
that this evidence was admissible to prove 
the acceptance of the stock by the defend- 
ant, and that it was not necessary that the 
Bank books themselves should be produced, 
they not being removable, on the ground 
of public convenience. On the part of the 
defendant, several letters containing ac- 
counts between the defendant and T. were 
offered in evidence to prove the existence 
of a debt from T. to tne defendant, to the 
amount of the stock transferred. Other 
evidence had been given, which shewed 
that fact on the part of the plaintiff ; and 
the plaintiff's counsel admitted in his reply, 
that the existence of the debt from T. to 
the defendant had been sufficiently esta- 
blished. The defence turned on a point 
collateral to this question. This eviaence 
having been rejected : — Held, that rejection 
of it did not form a sufficient ground for a 
new trial. Held^ also, that the allegation 
in the declaration of the acceptance of 
stock from the plaintiff was sufficiently 
shewn, although made through the me- 
dium of W. moriimer v. M^QUlan^ vi. 68 

Time Bargains J]— ^, Time bargains in 
foreign funds are not within the prohibi- 
tion of the Stock -jobbing Act, (7 Geo. 2, 
c. 28), nor illegal at common law. Elaworth 
V. Cofe, ii. 31 

[Recognifling WelU v. Porter, 2 Bing. N. C. 
722p and OakUy v. Righy, lb. 732. Time bar- 
gains in India held valid upon appeal to the Privy 
Council : Ramloll Thaekoortejfdaai v. Socjum' 
nuii Dhondnadl, 12 Jar. 315.] 

Bank of England.']—^. The Bank of 
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England is bound to pay the legal owners. 
Churchill v. Bank of England^ xi. 323 
[As to orders to charge stock, see rapra, 
JUDOIIBNT, X. 11, 19.] 

5. A stock-broker cannot recover for 
work and labour, unless duly licensed, un- 
der 6 Anne, C.16. Copev.RowhndSt ii. 149 



STOCK EXCHANGE. 

See Broker. 
Evidence of usual CustomJ] — 1. In an ac- 
tion for the non-acceptance of railway 
shares, which by the contract (made at 
Liverpool througn brokers) were to be de- 
livered in a reasonable time, a written rule 
of the Liverpool Stock Exchange, stated to 
be acted upon by all the Liverpool brokers, 
** that the seller of shares was in all cases 
entitled to seven days to complete his con- 
tract by delivery, the time to be computed 
from the day on which he was acquainted 
with the name of his transferee," was held- 
admissible on an issue whether the plaintiff, 
within a reasonable time, was ready and wil- 
ling and offered to transfer the shares ; al- 
though it was not proved that either of the 
parties, or their brokers, was a member of 
the Liverpool Stock Exchange. Stewart v. 
Cauty, viii. 16Q 

2. Persons who employ members of the 
Stock Exchange to transact business of this 
kind for them must be bound by its rules ; 
and therefore the defendant cannot avail 
himself of his supposed ignorance of the 
mode of business on the Stock Exchange— 
Per Polhdt, C. B. MiteheU v. Newhall, 

XV. 309 

[See, a]so,F/e/eAerv. Marshall, xv.755, 763.] 
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See Bankrupt, III, 12. — Billot Lading. — 

Factor. 

What is the Nature of the Right,"] — 1. 
Qwere, whether the effect of a stoppage in 
transitu is to rescind the contract, or only 
to replace the vendor in the same position 
as if he had not parted with the possession 
of the eoods? Sembley per hoTaAbinger^ 
C. B., that the contract is rescinded. Per 
Parie^ B., Aldersony B., Bolfe, B., that it 
is not. Wentworth v. Outhwaite, x. 436 

[In Jenkgns v. Usbom, 7 M. & 6. 678, it ia 
spoken of as a right to rescind the contract, but 
that was not the question then before the Court. 
Thelearned editors of the recent edition of Smith's 
Leading Cases, i.432e, 433,expre88 their opinion 
against Lord Abinger*9 view. In the judgment of 
Gibson V. Carruthers, viii. 336, is an elaborate 
sketch of the history and character of the right.] 

Retaining Acceptance does not bar Rig^htA 
— 2. A consignor of goods, who has receiTed 

4p 
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the aoceptanee of the consignee for part of 
the ^oods, may stop them in transitu on the 
consignee's insolvency^ and retain poeses- 
sion of them without tendering back the 
bill. Edwards v. Brewer^ ii. 376 

Trannttu complete,'] — 3. Goods were con- 
signed to A., deliverable in the port of 
London, at a certain price per ton. The 
vessel in which they were shipped arrived 
o£f the wharf at which the captain was in 
the habit of trading. The captain called 
at A.'s place of business, and saw B., his 
clerk, A. being from home, and pressed 
him to send a craft for the goods, or he 
should be under the neceraity of iknding 
them. After some days, B. wrote to the 
captain, stating that A. was from home, 
but he, B., thought that he had better land 
the goods on A.'s account. They were ac- 
cordingly landed at the wharf, and entered 
in the wharfinger's book, with *< freight and 
charges" set opposite to them, and not in 
the name of any party as consignee. While 
th^ were lying there, A. became insolvent, 
and they were stopped by the consignor : — 
Held^ that the transitus was not determined. 
Edwards v. Brewer^ ii. 376 

Transitas ended when the Goods are at the 
Orders of the Buyer, 1—^, H. & Co., of Hull, 
having sold to W., of Micklev Mills, near 
Leeds, twenty mats of flax, tney were, on 
the 10th of August, sent by railway to 
Leeds, and arrived at the defendants' ware- 
house at Leeds, where it was the custom for 
the defendants to receive goods sent for W., 
and to give him notice of their arrival, and 
for him to send his carts for them. On the 
16th of August, W. sent his cart and took 
away ten of the mats. On the 18th of Au- 
gust, H. & Co. sold to W. twenty other 
mats of flax, and a quantity of other goods. 
The flax was sent by railway to Leeds, and 
arrived duly at the defendant's warehouse ; 
the other goods were sent by sloop to Bo- 
roughbridge. On the arrival of this flax 
at the defendants' warehouse, notice was 
given to W., by letfier, which stated, that 
unless the goods were sent for, they would 
remain there at warehouse rents. On the 
23rd of August, W. sent his cart and took 
away ten of the latter mats, and left there 
ten of the mats last sent, and ten of the for- 
mer. On the 8th of September, W. having 
become insolvent, the goods which had been 
shipped for Boroughbridge were stopped in 
transitu at Hull ; and on the same aay the 
ten mats of flax of the second parcel were 
also stopped at Leeds by H . & Co. On the 
11th of September the sheriff entered, and 
seized all the flax in the defendants' ware- 
house sent by H. & Co., under an execu- 
tion against W. On the 16th of Septem- 



ber there was also a stoppage by H. & Co. 
of the remaining ten mats of the first par- 
cel. It was found by the jury at the trial, 
that the parties contemplated tnat the goods 
were to oe used for the purpose of manu- 
facture at Mickley Mills: — Held^ under the 
above circumstances^ that the transitus was 
at an end on the arrival of the goods at the 
defendants' warehouse. Heldj also, that 
the stoppage of the goods which had been 
shipped to go to Boroughbridge had not the 
effect of revesting the property in the par- 
cel of flax which had been sent to the de- 
fendants' warehouse at Leeds, although 
comprised in one joint contract with the 
other goods. Heidj that, at all events, the 
vendor had no riffht to retake that part 
which had arrived at its journey's end. 
WetOworth V. ChUhwaite^ x. 436 

[See, also, Dodson v. Weniwartk, 4 M. & G. 
1080, and Valpyw, Qibmm, 4 C. B. 837 ; where 
the party in whose hands the goods were was em- 
ployed to give them a new destination.] 

Pari Delivery puts an End to Transitus of 
that Part only J] — 6. Goods were forwarded 
in bales by ship to London, deliverable to 
B. & Co., or their assigns, who were fac- 
tors, for sale, and were landed at the de- 
fendants' wharf. B. & Co. gave the de- 
fendants orders to ^^ weigh and deliver" 
the goods to M., who had contracted with 
B. & Co. for the purchase of them. They 
were accordingly weighed, and an account 
of weights sent to B. & Co., who made out 
invoices to M. accordingly. M. re-sold se- 
veral bales of the goods, which were deli- 
vered by the defendants, upon his order, to 
the vendees ; the rest remained on the de- 
fendants' wharf until they were stopped by 
B. & Co., as unpaid vendors. They were 
never transferred in the defendants' books, 
from the names of B. & Co. to that of M., 
nor was any warehouse-rent paid by him : 
— Held^ that, under these circumstances, B. 
& Co.'s right of stoppage in transitu was 
not determmed by the part delivery to M.'s 
vendees. Tanner v. ScoeeUy xiv. 28 

[Thia decision established the correctness of 
Mr. Smith's view, in his work on mercantile 
law, 3rd edition, 463, 507 ; 4th edition, 459, 502; 
and overmled a dictum of Taunton, J., in Beits 
▼. Gibbons, 2 Ad. & Ell. 73, that part delivery 
prim& facie imported a delivery of the whole.] 

Determination by Acts,"] — 6. A cargo of 
eighty quarters of wheat was shipped in 
London, on the 6th December, 1839, on 
board a vessel bound to Barmouth and Tre- 
madoc, and, by the bill of lading, was to be 
delivered, at the port of Barmouth and Tre- 
madoc, to L. T., or to his assigns, on his 
paying freight, &c. The cargo was paid 
for by L. T. partly in cash, partly by his 
acceptance at two months. On the 28th 
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Janaary, 1840, L. T., by deed, assigned all 
his estate and effects to the plaint iff and A. 
B.y in trust for the benefit of themselves 
and his other creditors. L. T. was at that 
time insolvent, to the plaintiff's knowledge. 
Th^bill of lading was indorsed bv L. T. to 
the plaintiff as follows, (the indorsement 
being without date) :-^** I do hereby order 
that Captain J. do deliver the possession of 
the within-mentioned quantity of wheat to 
Mr. R. J. [the plaintiff], being one of my 
assignees, to be disposed of as he may think 
proper." On the 4th February, the vessel 
arrived at Barmouth with the wheat on 
board, and the plaintiff there went on board 
and took samples, and sold seventy of the 
eighty quarters, for which he paid the 
freight, and they were delivered to the pur- 
chasers ; and he directed the master to take 
forward the remaining ten quarters to Tie- 
madoc. On the 9th February, L. T.'s ac- 
ceptance became due and was dishonoured, 
and on the 10th the shippers gave notice to 
the captain, at Barmouth, not to deliver 
the wheat, but to hold it to their use. On 
the 23rd, the vessel arrived at Tremadoc, 
where the plaintiff demanded the remain- 
ing ten quarters, tendering the freight, but 
the master refused to deliver it: — Held, 
that under these circumstances (even sup- 
posing the plaintiff to be in the same situa- 
tion as L. T.) the right of stoppage in tran- 
situ was determined, as to the whole of the 
cargo, by the acts done by the plaintiff at 
Barmouth. /Snn^fe, that if the composition 
deed contained a release to L. T., the plain- 
tiff was an indorsee for value of the oill of 
ladinff, and no right of stoppi^ in transitu 
therefore exbted as against him. J^onet v. 
Jonea, viii. 431 

Declarations shewing Intent of taking PoS" 
tearion admisiU>leJ] — 7. Goods were con- 
signed to A., deliverable in the river Thames; 
on the arrival of the vessel in the river, the 
captain pressed A. to have them landed im- 
mediately ; A., in consequence, sent B., his 
son, with directions to land them at a wharf 
where he was accustomed to have goods 
landed for him, and kept until he carted 
them away to his customers in his own 
carts ; but A. (being then insolvent) at the 
same time told B. he would not meddle 
with the goods, that he did not intend to 
take them, and that the vendor ought to 
have them. The goods were, by B.'s di- 
rection, landed at the whaxf, and there 
stopped in transitu by the vendor. In tro- 
ver tor the ^oods by the assignees in bank- 
ruptcy of A., against the wharfinger: — 
Hddj that the declarations so made by A. 
to B. were admissible in evidence, although 
they were not communicated to the vendor 
or to the wharfinger ; and that they shewed 
403 



that A. had not taken possession of the goods 
as owner, and therefore that the transitus 
was not determined. (Lord Ahinger, C. B., 
disaentiente) . Jamea v. OriMn, ii. 623 
[Sapra, i. 28. The note in Clay v. Harrison, 
10 B, & C. 99, n., stated by Parke, B., to be 
correct : lb. 632.] 

Character in which Whatfingera received 
the Gfooda^-Effidence of Intention,'] — 8. 
Where goods, consigned to A. in London, 
and deliverable in the river, were, by his 
direction, he being then insolvent, land- 
ed on a wharf at which he had been in 
the habit of landing goods, A. having no 
premises adjoining the river, but having a 
warehouse in the city, and the goods were 
stopped in transitu in the hands of the 
wharfinger i—Held, in an action of trover 
for the goods, by the assignees of A., (who 
became bankrupt a few davs afterwards), 
against the wharfingers, that the proper 
question to be left to the jury was, wnether 
tne wharfingers received the eoods as A.'s 
agents, to take possession of Uiem for his 
own benefit as owner, or as agents only to 
forward them to him, or to keep them for 
the seller. Heldy also, that directions given 
by A. to an agent, whom he sent to order 
the landing of the goods, in which he ex- 
pressed his intention not to receive them as 
owner, were admissible ^n evidence, al- 
though they were not communicated to the 
wha^ngeiB or to the seller. Jamea v. 
Griffln^ i. 20 

To whom Notice of Steppage must he given 
•^Poaaeaaion of Consignee actual or eon- 
atructive,! — 9. A notice of stoppage in tran- 
situ, to be effectual, must be given either 
to the person who has the immediate cus- 
tody of the goods, or to the principal whose 
servant has the custody, at such a time, and 
under such circumstances, as that he may, 
by the exercise of reasonable diligence, com- 
municate it to his servant in time to pre- 
vent the delivery to the consignee. There- 
fore, where timber was sent from Quebec, 
to be delivered at Port Fleetwood, in Lan- 
cashire, a notice of stoppage given to the 
shipowner at Montrose, while the goods 
were on their voyage, whereupon he sent a 
letter to await the anival of the captain at 
Fleetwood, directing him to deliver the 
cargo to the agents m the vendor, was held 
not to be a sufficient notice of stoppage in 
transitu. The vessel arrived in port on the 
8th of Auffust, on which day, before the 
captain had received his ownei^s letter, the 
agent of the assignees of the vendee (whp 
had become bankrupt) went on board, and 
told the captain he had come to take pos- 
session of tne cargo. He went into the 
cabin, into which the ends of timber pro- 
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jectedy and saw and touched the timher. 
When the agent first stated that he came 
to take possession, the captain made no re- 
ply, hut, suhsequently, at the same inter- 
view, told him that he would deliver him 
the cargo when he was satisfied ahout his 
freight. They then went on shore together. 
Shortly afterwards the agent of the vendor 
came on hoard, and served a notice of stop- 
page in transitu upon the mate, who had 
charge of the cargo ; and a few days after- 
ward received possession of the cargo from 
the captain : — Ileldy that, under these cir- 
cumstances, there was no actual possession 
taken of the goods by the assignees ; and that, 
as there was no contract by the captain to 
hold the goods as their agent, the circum- 
stances did not amount to a constructive 
possession of the goods by them. Quasrey 
whether the act of marking or taking sam- 
ples, or the like, without any removal of 
any part of the goods from the possession 
of the carrier, even though done with the 
intention of taking possession, will amount 
to a constructive possession, unless accom- 
panied by circumstances denoting that the 
carrier was intended to keep, and assented 
to keep, possession of the goods as the agent 
of the vendee? JVhiteh^ad v. Andersony 

ix. 518 

Evidence of Authority to stop in Tran- 
situ*'] — 10. JSefore the consignor knew of 
the Dankruptcy of the consignee, he had 
sent three letters to the manager of a bank 
in Liverpool, inclosing bills drawn by him- 
self upon certain parties, and he referred 
therein to the defendants as persons who 
would settle any irregularity that might 
occur respecting the acceptances. These 
letters were communicated to the defend- 
ants, and assented to by them. Another 
letter to the same party inclosed a bill 
drawn upon the consignee for the price of 
the timber in question: — Heldy that the 
letters were admissible in evidence, and 
were some evidence to shew an authority 
in the defendants to stop the cai^o in tran- 
situ. The consignor, oefore the stoppage 
in transitu, wrote a letter to the defenaants, 
in which he assumed that they had stopped 
the canro, and gave directions as to the sale 
of it. This letter did not reach the defend- 
ants until after the stoppage. QfKvre, whe- 
ther it gave authority to them to stop the 
cargo at the time of the stoppage, or 
amounted to a valid ratification of that act. 
WTiitehead v. Anderson^ ix. 518 
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See Witness, I« 



SUMMONS (WRIT OF). 

SUGGESTION. 
/See Costs, y III, 17. — Requests (Court of). 



SUMMONS (WRIT OF). , 

See Amendment, I. — Bail (Affidavit to 
hold to). — Capias. — Distringas. — Mis- 
nomer. — Writ. 

1. A writ of summons, commencing 
"William the Fourth," &c., instead of 
"Victoria," is irregular, and will be set 
aside on motion. Drwry v. Davonporty 

HI. 45 

[Either the form of the act mast be followed, 
or the royal style most be correctly given : Halt 
V. Redington, v. 605.] 

Form of Action.'] — 2. A writ of sum- 
mons stated the action to be " action on 
the case premises :" — Held insufficient, 
and the Court set it aside for irregularity. 
Youlton V. Hally iv. 582 

Court must be specified.'] — 3. The form 
of a writ of summons, required by 2 Will. 
4, c. 39, B.lyto be in the form given in 
Schedule No. 1 , must be followed ; and 
where a writ of summons omitted to specify 
the court in which an appearance was to 
be entered, the Court set aside the copy 
and service, notwithstanding that the writ 
purported to be tested by the Chief Baron. 
Stevenson v. nomcy xiii. 149 

Date."}— 4. The omission or imperfect 
description of the year in the date of sum- 
mons is immaterial ; it is sufficient if the 
day and month be properly stated. Solo- 
mons V. Nainby, v. 389 

6. A writ of summons is irregular, if the 
memorandum, "that it is to be served with- 
in four calendar months," &c., be not sub* 
scribed to it. Patterson v. Busby, v. 621 

Several Defendants,'] — 6. There is no ir- 
regularity in issuing several vnrits of sum- 
mons for the same cause of action, where 
there are several defendants, if they are is- 
sued on the same pnecipe, and dated on the 
same day. Angus v. Coppardy iii. 57 

Description of Defendant^] — 7. Where a 
defendant was described in a writ of sum- 
mons as " R. S., of the city of London :" — 
Hddy that the description was insufficient, 
although it was stated in the affidavits that 
some time before the issuing of the writ he 
had abandoned his house, and had no re- 
gular place of abode. SemblCy that he 
ought to have been described as of his late 
abode. Cotton v. Sawyer, x. 328 

Description of Defendant s Residence.] — 
8. The copy of a writ of summons served 
upon the defendant, describing him as " J. 
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S., late of B.9 in the county of York, bat 
now in the castle of the city of York :" — 
Hdd sufficient, it not being shewn there 
was not a place called the castle within the 
city of York, though it was sworn that York 
Castle was in the county of York. Balman 
Y. Sharp, xvi. 93 

Supposed Residence must, be described 
correctly.'] — 9. The direction on a writ of 
summons '*to T. H., of Wilson-street, 
Finsbury, in the city of London," (Wilson- 
street being, in fac^ in the county of Mid- 
dlesex) : — Held insufficient ; altnou^h the 
plaintiff's attorney stated in his amdavit. 
that, at the time when the writ was fiUea 
up, it was believed and supposed that the 
defendant's residence in Wilson-street, 
Finsbury, was in the city of London. 
King T. Hopkins, ' xiii. 685 

Residence is unnecessary.'] — 10. It is im- 
material that the defendant never has lived 
at the supposed residence. JVindham v. 
Fenwiek, xi. 102 

[*' Edmund Garbett, of Wellington, in the 
coanty of Salop, but now of Middleaez,'' held 
bad : Doumes ▼. Oarbttt, 2 D. & L. 945. ** Of 
Clapham, in the coantj of Surrey, *' held suffi- 
cient : Bowditeh ▼. Tbn/mifi, 2 B. C. Rep. 89.] 

Residence of Attorn^,] — 11. In the in- 
dorsement of the residence of an attorney 
on a writ of summons it is not necessary 
to state the county, unless otherwise it 
would be calculated to mislead. Youlton 
V. Hall, iv. 583 

[''No. 10, Gray's-inn-sqoare, Holborn," 
lb. ; ** Gray's-inn-sqnare, London," 2 Dowl. 
P. C. 221 ; <* Gray'8-inn, London," 2 Dowl. P. 
C. 145, and iii. 37, have been hdd sufficient ; 
but *' Southampton-buildinga" not : 3 Dowl. P. 
C. 564.] 

Indorsement of Debt unnecessary*'^ — 12. 
An action of debt for apenalty for bribery, 
under the Municipal Corporations Act, is 
not within the Uniformity of Process Act, 
requiring an indorsement on the writ of 
summons of the amount of debt and cost«. 
Davies v. Lkyd, iii. 69 

[So, in an action on bail bond, or replevin 
bond : Rowland v. DaJteyne, 2 Dowl. P. C. 832.] 

Co^s.] — 13. Costs of two attendances to 
serve the writ of summons allowed. Tap^ 
ping V. Ghreenway, ix. 224 

Service after Four MonthsJ]—!^, Where 
a writ of summons is not served until after 
four calendar months from the date of it, 
the proper course is for the defendant to 
apply to the Court to set it aside, and not 
to treat it as a nullity. Hamp v. Warren, 

xi. 103 
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Service of Summons upon Director is in- 
iufficient,] — 15. An act incorporating a 
company for making a railway nrom Dub- 
lin to Drogheda enacted, that, in case of 
any summons or writ upon the company, 
'^ personal service thereof upon a secretary 
or clerk of the company, or leaving the 
same at the office of the company, or of a 
secretary or clerk, or delivering the same 
to some inmate at such office of the com- 
pany, or at the usual place of abode of such 
secretary or clerk, or in case the same re- 
spectively should not be found or known, 
tnen personal service thereof upon any 
other agent, &c., or on any director of the 
company,*' should be deemed good service. 
A writ of summons having been issued out 
of this court into Middlesex, against the 
company, who had not anv office in Eng- 
land, or any secretary or clerk to represent 
them here, was served upon one of the di- 
rectors of the company in London : — Heild, 
that such service was null and void ; that 
the proper service was upon the secretary 
or clerk at the office ; but that the parties 
redding in Ireland were not amenable to 
the jurisdiction of this Court. Evans v. 
Dublin and Drogheda Railway Company, 

xiv. 142 

[Writ described a public company as *' now 
or late carrying on boiineaa in King William - 
street, in the city of London,'' and was served 
on a director at Bamet, Middlesex : — Held, that 
writ and service were irregular^: Pilbrow y. 
Pilbrow*9 Atmospheric Canal Propulsion Com' 
pawy, 3 C. B. 730.] 

Indorsement of Service is essentiaL] — 16. 
Where the original writ of summons was 
sent by the plaintiff to the defendant at 
his request, out he kept it, and did not ap- 
pear, tne Cfourt refasea to allow the plain- 
tiff to enter an appearance for the defend- 
ant sec. stat., without indorsing on the 
writ the date of the service, pursuant to 
the rule of M. T., 3 Will. 4. Atkinson v. 
HoweU, vii. 213 

[So, where the party who made the service 
died before making the affidavit : Ormerod v. 
, 11 Jur., Q.B.,876.] 

To enter an Appearance sec, stat., Per^ 
sonal Service is necessary.'] — 17. The Courts 
¥rill not in future allow an appearance to 
be entered for a defendant, unless there has 
been actual personal service of the writ. It 
will not be enough to shew that the vnrit 
has come to the hands of the defendant. 
Ooggs V. Lord HunHngtower, xii. 503 

Appearance sec, stat. where Plaintiff sues 
in Person.] — 18. Where a plaintiff sues in 

Serson, he may in person appear for the 
efendant sec. stat., alUiough that case is 
not provided for in the forms given in the 
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grant was not urged, and probably oonld not 
have been with aaooesa, as Uie leases, perhaps, 
passed the interest in the soU itself;" and the 
case is, therefore, no aathority for applying the 
doctrine of surrender to reTendons or incorpo- 
real hereditaments : see Lyim ▼. Reed^ ziii. 310.] 

WTuU is not.'] — 3. By affreement, dated 
inMay, to whicn A.^B., anaC. were parties, 
A. and B. agreed to sell by auction an estate 
to which the^ were entitled as tenants in 
common, or, m default of such sale, that such 
parts of it as should not be sold after August 
1st and before September 1st following 
should be divided into two equal lots be- 
tween A. and B.. and that 100/. should be 
paid by B. to C, the principal tenant, as a re- 
muneration for hisgiving up possession of his 
farm at the Michaelmas following ; and C. 
agreed to give up possession of his fiirm ac- 
cordingly. No part of the estate was sold 
by September 1st, but some portions were 
sold subsequently, and the remainder was 
divided between A. and B., but such divi- 
sion was not completed till the following 
March. C. continued in possession, by the 
desire of A. and B., untu that time, and 
then quitted: — ffeld^ that the agreement 
was not a iurrmd&r of A.'s term. Weddall 
▼. Capes, i. 50 

Not implied from Agreement to purehase.'] 
' . Apaxty, who occupied a house as tenant 



from year to year, entered into the follow- 
ing agreement with his landlord : — ** 1881, 
September 2. S. S. (the tenant) purchased 
an estate in the parish of Corbey, bought 
of R. G. (the landlord) at the sum of 100/. 
Received on account, 10». Mr. R. G. is 
willing to let the sum lie by, paying four 
per cent. :" — Held, that as there was an im- 
plied condition in the contract that the 
landlord should make out a good title, the 
agreement for the purchase did not operate 
as a surrender of tne tenancy by operation 
of law. Doe d. Gray v. Stanion, i. 606 

Payment of Rent not amounting to Sur- 
render,"] — 6, W. H., being tenant from year 
to year to Lady H., died, leaving his widow 
iu possession. J. H. some time afterwards 
took out administration to the deceased, 
but the widow continued in possession, pay- 
ing rent to Lady II. with the knowledge of 
J. H., who never obiected to such payment 
or made any demand for rent: — U/ela, first, 
that there was no evidence of a surrender 
by operation of the law, so as to create the 
relation of landlord and tenant between 
Lady H. and the widow ; secondly, that 
there were no circumstances ftrom which a 
tenancy from year to year to the adminis- 
trator could be presumed. Doe d. Hull v. 
Wood, xiv. 682 
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TENANT IN COMMON. 
See Detinue, 4.— EiiEcrMEur, I, 3. 

Several Inheritances,] — A testator devis- 
ed his real estates at B., after the decease of 
his wife, to J. B., ** but at his death the 
whole to be for J. B.'s wife and children, 
and which children, at the death of their 
mother, should inherit the same jointly 
durinff their lives ; and if the said children 
should die before they arrived at the age of 
twenty-one, the testator willed that the 
estates ^ould ^ to H. S., and to the use 
and benefit of him and his children." J. B. 
and his wife had five children, one of whom 
died in the lifetime of the testator, another 
died after his death under twentv-one, and 
a third attained twenty-one and died un- 
married and intestate. The two surviving 
children, after the death of the testator's 
widow, and of their parents, executed a dis- 
position, under the 3 & 4 Will. 4, c. 74, for 
barring all remainders in the estates at B.: 
— ZTtf/a, that these two children took an 
estate in fee-simple, as tenants in common, 
in the estates in question. SJ9iy v. Brom- 
field, vii. 645 

[See 10 Sim. 224.] 



TENDER. 
See Gabbier, 1, 1. — Payment, 9. 

Sufficiency. — 1 . Where the defendant, who 
owed the plaintifi^ 108/. for principal and 
Interest on two promissory notes, in conse- 
quence of an application from the plaintiff's 
attorney for tlie amount, sent a person to 
the attorney, who told him he came to settle 
the amount due on the notes, and desired 
to be informed what was due, and laid 
down 150 sovereigns on adesk, out of which 
he desired the attorney to take the princi- 
pal and interest, but the attorney re- 
fused to do so, unless a shop account, due 
from the plaintiff to the defendant, were 
fixed at a certain amount : — Held, that this 
was a good tender of the 108/. Bevans v. 
Rees, V. 906 

[<• I am come with the unoant of your bill," 
the amount being less than the sum claimed : — 
Held a good tender : Henwood v. Oliver, 1 Q. 
B. 409.] 

Objection waived by Demand of too muck,] 
— ^2. Where a creditor, on a tender being 
made, refused to receive the money, on ac- 
count of more being due : — Held, that he 
could not afterwards object to the tender, 
on the ground that the party making it re- 
Quired a receipt. And qucere, wliether 
tnat c'Tcumstance would otherwise have 
invalidated the tender? Richardson v. Jack- 
son, viii. 298 
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3. In trover, by the owner of goods, 
against a carrier who had detained the goods 
under a claim of lien, it is not necessary, in 
order to entitle the plaintiff to recover, that 
he should prove an actual tender of the 
carriage-money, if it appear that he was 
ready to pay it, but that the defendant re- 
fused to deliver the goods except on pay- 
ment of an alleged old balance, which the 
jury find not to have been really due. 
Janet v. TarUUm^ ix. 675 

[Compare Scatfe v. Halifax^ vii. 288, and 
Athmoie V. Wamtprighi, 2 Q. B. 387.] 



3ftM< be to authorised Affent.'j—^. The 
plaintiff's attorney, before bringmg the ac- 
tion, wrote to the defendant to say, that 
unless the debt, together with his (the at- 
torney's^ charge for that letter, were paid 
at his office on the Wednesday following, at 
twelve o'clock, proceedings would be com- 
menced. On the Wednesday, at ten o'clock, 
an agent of the defendant went to the at- 
torney's office, and there saw a boy, to 
whom he tendered the amount of the debt 
only. The boy, after referrinfl^ to the letter- 
book, refused to accept it, unless the charge 
for the letter were also paid. It appeared 
that the writ was issued at eleven o'aock on 
that day i^Heldy that this was a good ten- 
der. Parke^ B., doubted whether it was a 
tender to an agent authorised to receive it. 
KirUm v. BraMwaiiej i. 810 

Opportunity of Inspection essential.'] — 
6. Assumpsit on a promise by the defend- 
ants to pay 250/. on the plcdntiff delivering 
up certain goods, to wit, 2000 hats, on 
which he had a lien ; and the declaration 
alleged that the plaintiff was ready and 
willing, and tendered and offered to de- 
liver up the hats, and to abandon his lien, 
but that the defendants refused to accept 
them. Plea, that the tender was of two 
closed casks, which the plaintiff represent- 
ed contained the said hats, which was the 
readiness and willingness in the declaration 
mentioned; but that the defendants did 
not then, or at any other time, know, nor 
could they ascertain, the contents of the said 
casks, or whether the same contained the 
said hats, nor had they any opportunity 
of inspecting the contents of the said casks ; 
and although the plaintiff was requested 
by them to open the casks and allow them 
to examine the contents thereof, and al- 
though the plaintiff had notice that they 
were willing to accept the hats and to pay 
the money, yet the plaintiff refused to 
permit the casks to be opened, or to allow 
them any inspection of tne contents there- 
of: — Held, on special demurrer, that the 
plea was bad, as being an argumentative 
409 



denial of the tender. Isherwood v. Whit' 
more, x. 767 

[The neeesait J of an opportunity of inspection 
was alio decided in the same case apon motion 
for a new trial : xi. 347. Compare Startup v. 
Maedonald, 2 M. & G. 395.] 

Informal Plea,] — 6. Debt for goods sold 
&c. Pleas, as to all the sums demanded 
except 5/. 16«. lOi., nunquam indebitatus ; 
as to H. 14». 8c7., parcel of the 5/. 16«. lOd., 
a set-off; as to the residue, that is, 4/. 2s. 2d., 
that the phuntiff ought not further to main- 
tain his action, because the defendant, when 
the same became due, was and has ever since 
been ready to pay the same ; and that after 
it became due, he was ready to tender, and 
offered to tender, the same ; but the plaintiff 
dispensed with an actual tender, because the 
matter was in the hands of hb attorney, and 
the defendant brings the money into court, 
ready to be paid to the plaintiff, &c. : — 
Held, that this was an informal plea of 
tender, not a plea of payment into court; 
and the plaintiff having taken the monejr 
out of court, and entered a nolle prosequi, 
the defendant, who had succeeded on the 
other issues,' was entitled to judgment on the 
whole record. Turner v. Crossly, iii. 43 

Special Traverse — Tender after Breach 
insuffieieni.'] — 1. Assumpsit on a special 
agreement, whereby, in consideration of the 
Side to the defendant of a portrait, and the 
exclusive copyright of ensraving the same 
for publication, the defendant promised to 
pay 150/., and to deliver to the plaintiff 
fifty proof impressions of the engraving 
when made therefrom. The declaration 
averred that the engraving was made and 
that the money was paid, and alleged as a 
breach, that, although a reasonable time 
had elapsed for the delivery of the fifty 
proof impressions, and although the defend- 
ant was required to do so, yet the defend- 
ant had not delivered them or any part of 
them, and had neglected and refused so to 
do. Plea, that, after the making of the 
promise in the declaration mentioned, and 
after the making of the said engraving, the 
defendant delivered to the plaintiff ten 
proof impressions thereof in part perform- 
ance of his said promise, and the plaintiff 
accepted the same in satisfaction and dis- 
charge of the promise as to ten of the fifty 
impressions ; that he then was ready and 
willing, and then tendered and offered to 
the plaintiff to deliver to him forty other 
impressions of the said engraving, which 
the plaintiff then refused to accept or re- 
ceive, and then requested the defendant to 
let him have the cnoice of forty of all the 
impressions that were printed ; to which 
request the defendant then acceded, and 
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the plaintiiF then promised the defendant 
to make his selection of the said forty proof 
impressions out of all the impressions that 
were then printed ; that the defendant had 
always been ready and willing to let the 
plaintiff choose the said forty copies out of 
all the impressions then printed, but that the 
plaintiff nad never made any selection of 
the same, but had always thence hitherto 
neglected to do so, absque hoc ; that the de- 
fendant refused and neglected to deliver to 
the plaintiff the said fifty proof impres- 
sions, as in the declaration in that behalf 
alleged : — Held, that the plea was bad after 
verdict. Neg9lm ▼. Mitelully vii. 612 

Bad Plea to Bill of Excha$Me,']—^. A 
plea by the acceptor of a bill of exchange, 
that, after the bill became due and before the 
commencement of the suit, he tendered to 
the plaintiff the amount of the bill, with 
interest from the day it became due, and 
that he hath always, from the time when 
the hill became due^ been ready to pay the 
plaintiff the amount, with interest afore- 
said: — Held bad, on special demurrer. 
Poole V. Tumbridge^ ii. 223 

[The report of Johneon v. Clay, 7'Taunt. 486, 
cannot be correct — Per Parke, B., lb. 226.] 

Beplication of Refusal, — 9. Assumpsit 
by payee against maker of a promis- 
sory note for 16/. Qs, M., payable on de- 
mand ; averring a demand on a particular 
day. Plea, as to 3/., parcel, a set-off due 
at the time when the note was demanded, 
and ever since, concluding with a verifica- 
tion and praver of judgment ; and as to 12/. 
Of. 4il., residue, that at the time of the de- 
mand the defendant tendered the plaintiff 
12/. Of. 4d,y and hath always, from the time 
of making his said promise, as to 12/. Of. 
4c/., been ready and willing to pay that sum, 
and now brings the same into court, &c., 
concluding with a verification and prayer of 
judgment. Replication to the first plea, a 
traverse that any set-off was due at the 
commencement of the suit, on which issue 
was joined ; to the second, that, before the 
making of the alleged tender, and before 
and at the time of the making of the de- 
mand and refusal hereinafter mentioned, 
a larger sum than 12/. Of. 4i., to wit, 15/. 
Of. io., including the said sum of 12/. Of. 
4d , was due upon the note, and that be- 
fore the said tender the plaintiff demanded 
payment of the said sum of 16L Of. 4dL, 
which 80 included the 12/. Of. 4d^ but the 
defendant rvfused to pay the 15/. Of. 4c/., 
and that at the time of such demand and 
refusal no set-off or other just cause for 
non-payment thereof existed: — Held^ on 
special demurrer, that the replication was 
good. Cotttm V. troJiiMy vii. 147 

10. A laiger aom than 4^ IGf., to wit, 
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7/. 12f.,that sum including the 4/. I6f., was 
due from the defendant to the plaintiff on 
account of divers of the causes of action in 
the deolaration mentioned ; and that before 
the making of the said tender, to wit, on 
&c., the pbkintiff demanded of the defend- 
ant payment of the said sum of 7/. 12f., so 
including the 4/. 16f., yet the defendant 
did not pay the 71. 12f. or any part thereof, 
but refiued to pay the same and every part 
thereof, and that no set-off or other just 
cause then existed for the non-payment: — 
Heldy on special demurrer, that the repli- 
cation was good, lyier v. Blandy ix. 338 
[He should have rejoined by re-alleging tender 
of the smaller sam, and denying none was due— 
Per Lord Ahinger, C. B., lb. 343.] 

R^pUeaHon,"] — 11. A declaiation in as- 
sumpsit alleged, that the defendant was in- 
debted to the plaintiff in 100/. for work and 
labour, and in 100/. on an account stated. 
The defendant pleaded, as to 10/., parcel 
&c., a tender of that sum. Replication, 
that a laiger sum than 10/., to wit, 31/., 
being part of the monies in the dechuation 
mentioned, including the said sum of 10/., 
was due on account of one and the same 
of the causes of action in the dedaimtion 
mentioned, and that, before the tender, the 
plaintiff demanded the said sum of 31/., 
which the defendant refused to pay: — Held, 
on special demurrer, that the replication 
was msufficient, as it did not shew that the 
31/. was due on one entire contract. SaMey 
that where a sum is due on one entire con- 
tract, as on a bill of exchange or promis* 
sory note, and the defendant pleads a tender 
of a smsller sum, the plaintiff may reply 
that he demanded the larger sum, and that 
the defendant refused to pay it. Hedteth 
V. Fawcetty ^ xi. 350 

TERM'S NOTICE. 

fFken unneeeseary,'] — ^The rule reouiring 
a term's notice before any step be taxen in 
a cause, after the lapse of four terms, does 
not applv to a motion to set aside proceed- 
ings ror irregularity, but only to any steps 
taken to wardsjudgment. Lumltyy^nonp- 
fern, iii. 632 

[It does not apply to prooeedingf after ▼erdict : 
Newfm V. Beodie, 3 C. B. 795.] 



TERM SATISFIED. 
See FufB, 2. 

£^ 0^8 4 Fiet. c 112.]—!. In 1784^ 
remises were leased to H J. for three lives. 
H. J., b^ his will, devised all his estateand 
interest in the premises to his wife, A. J., 
her hein and assigiMt. A. J., in 170S, con- 
veyed tha estate ao devised to her, to her 
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son, R. J., and the heirs of his body, with 
a proviso, that, if he should have no child 
living at his death, the limitation thereby 
made should cease, and the estate should 
revert to A. J., her heirs and assigns. In 
1811, R. J. purchased the reversion in fee 
in the premises, expectant on the lease for 
lives, which was duly conveyed to him, and 
at the same time an old satisfied term of 
5000 years, affectinff the premises, was as- 
signed to a trustee for him to attend the 
inheritance. R. J. died in 1812, without 
issue, leaving his nephew, L. J., his heir- 
at-law, and the heir-at-law of A. J. The 
lease for lives determined in 1836. For 
upwards of twenty years from the death of 
K. J. the premises were held adversely by 
L. J. : — iteld^ that his right of entry was 
barred thereby, and that he had not a new 
right of entry on the determination of the 
lease for lives in 1&35. Heldy also, that 
since the stat. 8 & 9. Vict. c. 112, the out- 
standing term would have been no defence 
to an ejectment by L. J., or any person 
claiming under him. Doe d. Hall v. mouIs- 
daUy xvi. 689 

[See Doed. Jaeoht v. Phillip$, 10 Q. B. 131, 
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TIME. 

See Arrbst of Judgment. — Bills of Ex- 
change, III, 6 ; V, 13. — Date. — Death. 
— Distringas, 6, 7. — I O U, 1. — Judg- 
ment AS IN CASE OF NoNSUIT, II. — NeW 

Trial, 2. — Notice of Action, 8. — Notice 
OF Triai^ 7. — Practice. — Presumption. 
— Venire de Novo. — Waiver. 

AvermefU of Lapie of reasonable Time 
eeeetUial.'] — 1. Assumpsit. The declara- 
tion alleged, that the plaintiff being pos- 
sessed Of a bill of exchanae, drawn by one 
S. E. upon and accepted oy J. S., payable 
to S. E.'s order, for 400/., and by him in- 
dorsed to G. E., who indorsed it in blank, 
and a fiat in bankruptcy having issued 
against S. E., by a certain agreement be* 
tween the plaintiff and defendant, the de- 
fendant bought of the plaintiff, and the 
plaintiff bargained and sold to the defend- 
ant, the said bill of exchange for 200/., and 
it was agreed between the plaintiff and de- 
fendant, that, upon G. E. nanding over to 
the plaintiff the sum of 200/., the said bill 
should be delivered over to him. The decla- 
ration then alleged mutual promises, and the 
plaintiff's readiness to perform the agree- 
ment, and deliver the bul to the defendant 
or G. E., and averred, that although the de- 
fendant did pay 50/., parcel of the 200/., 
yet he had not, although often requested. 

Said the residue thereof:— ^«/i, that the 
eclaration was bad, on general demurrer, 
for not averring that a reasonable time had 
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elapsed since the making of the agreement. 
Stavart v. Eastu>oody xi. 197 

[See Hyde v. Watte, xii. 254 ; sapra, Com- 
position- deed, 5; Grander v. Daere^ xii. 431; 
and see Startup ▼. Maedonald, 2 M. &G. 395.] 

Question for the Jury.'] — 2. The defend- 
ants, overseers of the township of B., agreed 
with the plaintiff and several other persons, 
who had given notices of appeal sgainst a 
poor-rate made for the township, that all 
matters in difference between tne defend- 
ants, as such overseers, and the plaintiff 
and the other appellants, should be referred 
to the decision ot two persons named ; and 
that the costs of the plaintiff and the other 
appellants, incurred by them in relation to 
tne appeals, up to the time of the agree- 
ment, snould be taxed and paid by the over^ 
seers of the said township. A declaration 
in assumpsit against the defendants, for 
non-payment of such costs, alleged that 
they were taxed in a reasonable time after 
the making of the agreement, of which the 
defendants had notice, and were requested 
to p&Y the amount, but that they had not 
paid it, and it still remained unpaid to the 
plaintiff. The defendants pleaded that the 
costs were not taxed in a reasonable time 
after the making of the agreement; on 
which traverse an issue was joined, and 
fouud for the defendants: — Heldy that the 
question, whether such reasonable time had 
elapsed, was a question for the decision of 
the jur^', and not of the judge. Heldy also, 
on motion for judgment for the plaintiff non 
obstante veredicto, that, if the meaning 
of the agreement was that the defendants 
should pay the costs when taxed, the tra- 
verse was a material one, because it was 
reasonable that they should have the means 
of paying out of the parochial funds while 
they remained in office. SembUy also, (per 
Lord AhingeTy C. B.), that, if the agree- 
ment was to be construed as a guarantie 
that the oetrseers for the time being should 
pay, the declaration was bad for not aver- 
ring a demand upon, and non-payment by, 
the overseers for the time being. Burton 
▼. Griffithsy xi. 817 

Computation in Contract, "] — 3. Goods were 
sold on October 5th, to be paid for in two 
months : — Heldy that an action for the price 
could not be commenced until after the ex- 
piration of December 6th. Wehb v. JFVwV- 
maneTy ili. 473 

[Following Lester v. Garland, 15 Yes. 248, 
Castle V. Burdett, 3 T. R. 623, doubted— Per 
Parke, B., lb. 476. '* Month" ordinarilj means 
lunar month, but the point was not made at the 
trial (lb. 474). The cases on this point are col- 
lected in Simpson v. Margetson, 17 L. J., Q. B., 
81 ; 12 Jar. 155.] 

Fraction of a De^S] — 4. When two 
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things are done on the same day, that 
shall be presumed to have been done first 
which ought to be so — Per Alderson^ B. 
Aiiman v. CbniMzy, iii. 72 

[See PewtretM t. Annan, 9 Dowl. P. C. 828, 
as to the date of the delivery of a fiat.] 

*^ Immediately afterwards,"'] — 6. These 
wordsmean, within such convenient time as 
is requisite for doin^ the particular thing, 
e. g. granting a certificate, under 3 & 4 Vict, 
c. 24. Thompson v. Qibion^ viii. 288 

[See, also, Christie v. Richardson, z. 688 ; 
Hoggins ▼. Gordon, 3 Q. B. 466.] 

6. In pleading, all is understood to have 
been done before the commencement of the 
suit — Per Parke^ B. Uannuie v. Ooldner, 

xi. 858 

[I. e. the dedaration. In a plea it is different : 
J\icker V. Webster, x. 371 ; Ybrston v. Fether, 
li?. 851; bat the defect may be cared by verdict: 
Allen T. Hopkins, xiii. 94.] 



TIN BOUNDS. 

Ejectment will not lie for tin bounds. 
Doe d. Earl of Fc^mouth v. Alderson^ 

i. 210 

[See Rows t. Brenton, 3 M. & R. 497, n. (a), 
and Rogers v. Brenton, 17 L. J., Q. B., 34 ; 12 
Jar. 263, as to ** boanding." See Ejbctiibnt, 
IV, 2.] ^ 

TITHES. 

Sheaf Com and Chrain.'] — 1. Semble. 
that a lessee of tithes of '* sheaf com and 
grain" is not (unless a usage be shewn) 
entitled to the tithe of vetches severed in 
their green state. Dare v. Derham, iii. 689 

Modus from Time immemorial,'] — 2, A 
claim of a modus decimandi,,/>twi time im- 
memoriaiy may be pleaded, notwithstanding 
the Stat. 2 & 8 Will. 4, c. 100, and may be 
proved hy the same evidence as would have 
been sufficient before the statute ; but such 
claim will be liable to be defeated by shew- 
ing payment of tithes in kind at any time 
withm legal memory. Earl of Stamfords, 
Dunbar^ xiii. 822 

Meaning of ** inhabiting,'*] — 3. A mod us, 
that in lieu of tithes arismg out of lands in 
the occupation of any person not inhabiting 
within the parish, there should be a cus- 
tomary payment of Is. per acre, and where 
the lands are in the occupation of a person 
inhabiting within the parish there should 
be a like payment of od, per acre, is good. 
ne Mayor y Aldermen^ and Burgesses of 
Bridgewater v. Allen, xiv. 898 

What is not Modus Decimandi, within 2 

<^ 8 Will, 4, c. 100.]— 4. A prescription for 

tne lord of a manor to hola and enjoy the 

manor freed and discharaed from tithe, on 
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payment to the rector of the annual sum of 
40/. in lieu and compensation of all tithes 
within the manor ; and for the lord, in con* 
sideration of this payment of 40/., to have, 
for himself, his heirs or assigns, from the 
occupiers of lands within the manor, a 
tenth of all titheable matters within the 
manor, is not a modus decimandi, or ex- 
emption or dischaige from tithes, within 
the meaning of the stat. 2 & 8 Will. 4, c. 
100. QuoBre, whether such prescription 
IS good in law? Knight v. Waterford 
(Marquis of), xv. 419 

[Snch prescription is a daim of title to a par- 
cel of tithes as against the parson : see 11 CI. & 
Fin. 653.] 

Construction of 2 ScS Will, 4, e. 100. as 
to Composition.'] — 6. In 1711, W. P., lord 
of the manor and patron of the church of 
Aston-le- Walls, being seised in fee of cer- 
tain lands lying dispersed in the common 
fields of Aston, and J. W., being rector of 
the said church, and in right thereof seised 
of other parcels of lands, also lying dis- 
persed in the said common fielcu, (oeing 
the glebe lands belonging to the rectory), 
and also of the tithes as well of the said 
common fields as of the demesne lands of 
the said W. P., an agreement was made, 
on the 1st of March, 1811, under the hands 
and seals of the said W. P. and the said J. 
W., by which it was agreed that the said 
W. P. should convey to the said J. W., and 
his successors for ever, certain lands there- 
in specified, to be enjoved as the glebe 
lands held by the church and the rectors 
thereof for ever ; and also, that the said W. 
P. should ffrant to the said J. W., and his 
successors for ever, an annuity of 40/., to 
be chaived on hb manors and lands. And 
the said J. W. did thereby, for himself, 
and, as far as in him la^, for his successors^ 
covenant and agree with W. P., and his 
heirs and assigns, that all those pieces of 
land reputed as glebe lands shoula thence- 
forth be possessed and enjoved by W. P. 
and his heirs for ever ; and also, that all 
the lands of which the said W. P. was the 
owner in Aston (including the lands the 
tithes of which were in question) should 
be freed and discharaed m>m the payment 
of all manner of tithes, &c. Afterwards, 
on a petition to the ordinary, a commission 
was issued, under which it was certified to 
the ordinary that the exchange would not 
be prejudicial to the rector, and he granted 
his license for carrying it into effect. A 
bill in Chancery was afterwards filed by 
W. P. affainst J. W., the rector, and the 
bishop, the ordinary, in which suit a de- 
cree was made in Trinity Term, 1715, that 
the agreement should be performed and the 
exchuige confirmed. In pursuance of this 
agreement, J. W. took possession of the 
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lands and enjoyed the samey and he and bis 
successors received, as it became due, the 
annuity of 40/., so given in exchange for 
the glebe lands, and as a composition for 
the said tithes, until June, 1831, when the 
plaintiff became rector ; and the plaintiff 
nimself received it until Michaelmas, 1832, 
but not since. No tithes had been taken 
from the lands of the said W. P., so ex- 
empted from tithes by the agi^eement, from 
the making thereof ; and that agreement, at 
the time of the passing of the 2 & 3 Will. 
4, c. 100, had not, from the making thereof, 
been set aside, abandoned, or departed 
from. The manor, and all the said lands 
of the said W. P., descended to one £. P., 
before and on the 10th of July, 1833, and 
so continued till his death, in 1838, when 
they descended to one W. H. T. P., the 
defendant. On the 7th of June, 1833, a 
notice was served on certain occupiers, as 
well as £. P., the owner of the lands in 
question, requiring the tithes to be set out 
and paid in kind to the plaintiff; and, on 
the 10th of Jul:^, 1833, a bill was filed in 
the £xche<juer, in equity, against the occu- 
piers, praying for an account of the single 
value of the tithes ; but no bill was then 
filed against E. P., the owner of the lands; 
but, by an order of the 16th of January, 
1835, the bill was amended, and £. P. was 
made a party defendant thereto. The 
cause having been heard, the bill was dis- 
missed against £. P., but the Court di- 
rected that the occupiers should account for 
the tithes. Against that decree, the de- 
fendants, including £. P., appealed to the 
House of Lords, and on the oth of Febru- 
ary, 1840, the decree was reversed. Pend- 
ing the appeal to the House of Lords, ac- 
tions of debt were brought by the plaintiff 
against the same occupiers, under 2 & 3 
^w. 6, to recover the treble value of the 
tithes of the same lands which accrued sub- 
tequently to those sought to be recovered 
by the bill in equity, and in such action 
the plaintiff was held entitled to recover, and 
the treble value of the tithes was paid pur- 
suant thereto. A feigned issue having been 
brought under the 46th section of 6 & 7 
Will. 4, c. 71, to try the validity of the de- 
cision of the assistant tithe commissioner 
as to whether the above lands were free 
from tithes, and a special case having been 
brought for the opinion of this Court, stat- 
ing tne above facts : — Heldy first, that the 
above agreement of 1711 was a valid com- 
position for tithes, within the meaning of 
the 2nd section of 2 & 3 WUl. 4, c. 100 ; 
secondly, that the proceedings and suits 
which took place in 1833, and subsequent- 
ly, were not snfiicient to take the case out 
of the statute, the plaintiff not having com- 
menced any suit or action against E. P. 
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within one vear from the passing of the 
act, within the meaning of the 3rd section. 
Thorpe V. Phwden, xw. 520 

[See 11 CI. & Fin. 556.] 

CommtMianers may entertain successive 
Claims for different Moduses.'] — 6. Where 
a claim of a modus, or other exemption 
from tithe, b preferred before the tithe 
commissioners, appointed under G & 7 Will . 
4, c. 71, who decide against the claim set 
up, the party is not precluded from setting 
up a claim to a different modus on the 
same lands, unless the commissioners have 
made their final award under the act ; even 
though a feigned issue, delivered under the 
46th section, be pending to try the validity 
of the first modus. Marker v. 7%« Tithe 
Commissioners, ix. 129 

[Affirmed in error, xi. 320.] 

Extent of Decision of Commissionery and 
Appeal therefrom,\ — 7. Under the 46th 
section of the Titne Commissioners Act, 
(6 & 7 Will. 4, c. 71 ), a party claiming a 
modus is entitled to appeal as to all claims 
subsequently made by him before the com- 
missioner, and against which the commis- 
sioner has decided ; and if, by reason of the 
uncertainty of the evidenceyhe has claimed 
the modus in different ways before the 
commissioner, he is entitled to have issues, 
stating it in different wavs accordinp;ly. If 
the decision of the commissioner against the 
modus go beyond the claim mMe before 
him, it is voidprotanto. StamfordandWar^ 
rington {Earl of) v. Dunbar , xii. 414 

Expenses incident to Apportionment,']— -^^ 
Expenses incurred by tne employment of 
an attorney by the landowners of a parish, 
to conduct the proceedings towards a com- 
mutation of the tithes of the parish, under 
the Stat. 6 & 7 WUL 4, c. 71, are not '' ex- 
penses of or incident to making the appor- 
tionment,*' within the 75th section of that 
act ; and the attorney mav, therefore, reco- 
ver the amount of his bill for such services, 
in an action against the landowners, who 
were parties to employing him. Hinchliffe 
V. Armitsteady ix. 155 

Notice to determine Composition is necet^ 
sary.'] — 9. The same notice is necessary to 
determine a yearly composition for tithes 
as in case of a tenancy ot land, namely, six 
months' notice, ending at the expiration of 
the year of composition. Where a party 
held tithes under a yearly composition, 
commencing at Michaelmas, some of the 
tithes being payable in May and on the 
24th of Ma»:h, and he gave the tithe-owner 
notice that he intended ** from henceforth" 
to set out the tithes in kind: — Heldythai 
this notice could not enure to determine 
the composition from the Michaelmas fol- 
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lowing, but that it was altogether inopera- 
tive. Goode y. HowelU^ iv. 108 

DSt for Tithes pending Appeal'] — 10. 
Where a composition for tithes, made in 
171 1» and duly confirmed b]^ the Court of 
Chancery in 1716, was set aside by a decree 
of the Court of Exchequer, in eouitj^r, in a 
suit commenced within the time limited by 
the 2 & 8 Will. 4, c. 100, s. 8 '.--Heid, that 
the rector might bring an action of debt on 
the 2 & 8 Edw. 6, for not setting out the 
tithes, before the determination of an ap- 
peal to the House of Lords against the de- 
cree of the Court of equity. Thorpe v. 
Mattinglt^y v. 802 

[But see Plowdtn t. Thorpe, 7 01. & Fin. 
141 ; and Phwden ▼. Thorpe, xiv. 542.] 

Mojf be recovered us ChaUelSy notwith- 
standing 8 <^ 4 Will. 4, C.27, #.2.]— 11. 
The Limitation Act (8 & 4 Will. 4, c. 27, 
s. 2) enacts, that no person shall bring an 
action to recover any land (which, by s. 1, 
includes '^ tithes*') but within twenty years 
next after the right to bring such ac- 
tion has accrued to him, or some person 
through whom he claims : — Held^ that this 
statute does not operate to prevent the tithe- 
owner from recovering tithes as chattels 
from the occupier, although none had been 
set out for twenty years ; but that it is con- 
fined to cases where there are two parties, 
each claiming an adverse estate in the tithes. 
The Dean and Chapter of JSly v. Cashy 

XV. 617 

[Following the principle of the decision in 
Grant v. Bilis, ix, 113, u to the meaning of 
rent.} 

Proceedings be/ore Justices.^^12, Since 5 
& 6 Will. 4, c. 74, if any tithe, oblation, or 
composition, not excepted in 7 & 8 Will. 8, 
C.6, or exceeding 10/. yearly value, due 
from any one pereon, is in arrear, it must 
be proceeded for before two justices. And 
if the title of the claimant, or liability of 
the party sought to be charged, is undis- 
puted, two years' arrears may be there re- 
covered ; whereas, if such title or liability is 
denied vivH voce before the justices, or at 
any time in writing, the claimant may pro- 
ceed by suit in e<}uity, and recover six 
years' arrears. Rcbtnson v. Purday^ xvi. 11 

Nil Debet. "] — 18. In an action of debt, on 
2 & 8 Edw. 0, c. 18, s. 1, for treble value 
of tithes carried away before setting out 
the same, the defendant should not plead 
several pleas of nil debet by statute as to 
several parts of the lands on which the 
titheable matters were produced, but should 
plead one plea of nil debet by statute to the 
whole. Tne defendant will be obliged to 
give a particular of all grounds of exemp- 
tion, modus, &c., intended to be insisted on 
at the trial. ChiXmrn v. Brown, xvi. 881 
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14. On the trial of a feigned issue, under 
6 & 7Will. 4,0.71,8.46, between the vicar 
of M. and the owners of the lands within 
the 'township of £. K., within the parish of 
M., to try whether there was a modus of 
18f. 4d», payable by the lord of the manor 
of £. K., in lien of all vicarial tithes in re- 
spect of the lands within the township, the 
plaintiff gave in evidence a bill filed in the 
Equity Exchequer, in 1826, by the then 
vicar of M., against certain occupied of 
lands, for the subtraction of tithes, in which 
the then defendants (none of whom were 
parties to the present issue) set up a claim 
of a modus of 18«. 4<^., payable by the oc- 
cupiers of lands within the township, and 
on which a decree was made to' take an ac- 
oount of the tithes, and that the defendant 
should pay such sums as should be found 
due, with costs : — Held^ that this decree, 
although receivable, was not conclusive evi- 
dence on the trial of the above issue. Nor, 
semble^ was it binding on the tithe commis- 
sioner. CroughUm v. Blake, xii. 205 

Costs.'] — 16. The tithe commissioner hav- 
ing decided the question of modus against 
the vicar, and the latter having delivered a 
feigned issue to try that question, which the 
jury found for the defendants, the Court 
awarded them the costs, under the 46th sec- 
tion of the act. Croughton v. Blate^ xii. 205 

Costs of successful Party.] — 16. The suc- 
cessful party, in an issue directed under the 
Tithe Commutation Act, (6 & 7 Will. 4, c. 
71, s. 46), is entitled to costs, unless he has 
been guilty of some misconduct or bad faith, 
or has succeeded partially only ; and this, 
although the commissioner had previously 
decided in favour of the other party. Earl 
of Stamford v. Dunbar, xiv. 151 

Judgment in case of Nonsuit.] — 17. A de- 
fendant is entitled to judgment as in case 
of a nonsuit where the plaintiff has allowed 
two assizes to elapse without proceeding to 
trial after issue joined on a reigned issue, 
under the Tithe Commutation Act, (6'& 7 
Will. 4, c. 71, s. 46). JSkuufys v. Mayor, S^e, 
of Beverley, xii. 568 

[hntcontiltWiekr. Cotton, I Dowl. &L. 227 
— Per Wightman, J.] 
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See Cakal Act, 1. — Distress, 1, 3. — Prin- 
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I. Whsk maimtainablb. 
II. Plbadinos. 

III. DAltAOBS. 

I. Whbn maintatnablb. 

^ TVetrpoM or Ckue.] — ^1, Where there is a 
direct injury, and also a consequential da- 
mage, that may form the suhject'Onatter 
either of case or trespass, hut there is a di- 
rect injury to the sou and freehold, there is 
no other remedy hut trespass — Per Parke^ 
B. Weeton v. Woodcock, r. 694 

[See X«ar ▼. Caldteoit, 4 Q. B. 123.] 

2. Either trespass or case will lie for cri- 
minal conversation or seduction. Chamber^ 
lain V. Hdzleufood, v. 616 

[Per Parke, B^—ffelh ▼. Ody, i. 462 ? Hud^ 
«m Y. NiekoUon, y. 437.] 

Act of the CourtJ] — 3. A., beiuff in the 
.custody of the Marshal of the Kingps Bench 
Prison, was brought up to that court upon 
an order of the Court, and charged with an 
attachment for contempt ; upon which at- 
tachment he was afterwards detained in 
custody: — Hetd^ that trespass was main- 
tainable against the party who caused the 
order to be served on the Marshal, (dissen- 
tiente Lord Abinger, C. B.) Bryant v. 
Clutton, i. 408 

[The question arose upon the general issue, 
although there was a plea of justification.] 

4. Where it is the regular course of pro- 
ceeding of an inferior Court, on a veidict 
being found therein, for the judges of the 
court to issue execution for the debt in case 
of non-payment, and levy the amount, the 
fact of the plaintiff's bringing his plaint in 
the inferior court, and not countermanding 
the execution, renders him liable in tres- 
pass for the seizure, unless he justify under 
the process of the inferior Court. Coowur 
y. iMthamy xvi. 713 

In respect of Complaint to a Magistrate.'] 
— 6. Where a party lays a complaint be- 
fore a magistrate on a subject-matter over 
which he has a general jurisdiction, and 
the magistrate grants a warrant, upon 
which tne party charged is arrested, the 
party laying the complaint is not liable as 
a trespasser, although the particular case 
be one in which the magistrate had no au- 
thority to act. 

The complainant having accompanied 
the constable charged with the execution 
of the warrant, and pointed out to him 
the person to be arrested : — Held^ that this 
was evidence to go to the jury of a partici- 
pation in the arrest. West v. SmaUwood, 

iii. 418 

[See Qreen v. Kl§i€, 5 Q. B. 99. Taking part in 

the ezeeotion of the warrant will make the party 

liable ; but merely obtaining a void prooesa from 

the Court will not cause liability : Carratt v. 
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Morley, 1 Q. B. 19 ; Cooper v. Harding, 7 Q. 
B. 99 ; Brown v. Chapman, 12 Jur. 799. The 
liability of judicial officers to actions is fully dis- 
cussed : Colder v. Hacket, 3 Moore's P. C. 28 ; 
and Tarfe v. Downee, lb. 36, n.] 

Breaking open Outer-door,'] — 6. Tres- 
pass for breaking and entering plain tifTs 
dwelling-house, and assaulting and impri- 
soning him, &c. Pleas — first, not guilty ; 
secondly, as to all the trespasses alleged, 
except the breaking of the house, a justifi- 
cation under a writ of ca. sa., and warrant 
thereon, by virtue of which the defendants 
entered the house, the outer-door being open, 
and arrested the plaintiff. Replication, 
(admitting the writ and warrant), de inju- 
ria absque residue causs. It was proved 
that the defendants, who were bailiffs, in 
execution of the warrant, broke open the 
outer^door of the plaintiff's house, and so 
gained an entrance, and arrested him : — 
lleld, first, that the averment in the plea, 
that the outer-door was open, was a material 
averment, for that the door being open 
was a condition precedent to the defendant's 
right to enter and arrest the plaintiff in his 
house; and, therefore, that the plea was 
sufiiciently traversed by the general repli- 
cation, and it was not necessary to reply 
the breaking of the outer-door ; seconaly, 
that the defendants having become tres- 
passers ah initio, by the breaking of the 
door, the jury were rightly directed that 
they might (even on the plea of not guilty) 
give damages in respect of all the injuries 
complained of in the declaration. Kerbey 
y. Denby, i. 986 

Where Injury is personal. Assignees take 
no Right of Action,'] — 7» Trespass for break- 
ing and entering the dwelling-house and 
garden of the plaintiff, and making a 
great noise and disturbance therein, &c., 
whereby the plaintiff and his family were 
greatly harassed, disturbed, and annoyed, 
m the peaceable possession of the dwelling- 
house, &c. Plea, that, after the trespass, 
and after the commencement of the suit, 
the plaintiff had become bankrupt, and 
one W. P. was appointed assignee, where- 
by, and by virtue of the statutes, &c., the 
said causes of action vested in the said W. 
P. : — Held, on general demurrer, that the 
plea was bad. Qucsre, whether it would 
have been good if it had been shewn that 
the locus in quo passed to the assignee. 
Spence v. Rogers, xi. 191 

[Affirmed in Dom. Proc., 12 01. & Fin. 700. 
See supra, Bankkupt, III, 19—21.] 



II. Pleadings. 
See Plkadiko, VI, 6 ; VIII, 2, 3. 
What is Count in.]— 1. The first count 
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of the declaration alleged, that the plain- 
tiffs had demised to T. a factory, and the 
Warehouse, engine, and engine-house, &c., 
thereto belonging ; it then set out a cove- 
nant by T. to keep up a good steam-engine 
and boiler, and to deliver up the premises 
in good Older, with everything upon them, 
at the end of the term. There was a pro- 
viso for re-entry, in case T. should become 
bankrupt. The declaration then alleged 
the entry of T., and that he continued in 
possession until the term was determined 
by the plaintiff in consequence of T.'s 
bankruptcy; and averred, that a certain 
steam-boiler, theretofore annexed and set 
up on the demised premises by T., remain- 
ea and continued so annexed during the 
term, and at the time of its determination, 
by reason whereof the plaintiffs had be- 
come entitled to it, and the same ought to 
have remained and been left on the demised 
premises, and not to have been disannexed 
therefrom. Breach, that the defendants, 
intending &c., wrongfully, and without 
the plaintiff's consent, disannexed and re- 
moved the said steam-engine boiler from 
the demised premises, whereby the estate 
and interest of the plaintiffs in the factory, 
&a was greatly injured and deteriorated : 
— Heldy tnat this was substantially a count 
in trespass, and could not be joined with a 
count in trover. Weeton v. Woodcock^ 

V. 687 

Declaraiion cured by Verdict,'] — 2. Where 
the declai-ation states a wrong which is the 
subiect of an action of treroass, it is a good 
declaration in trespass after verdict, al- 
though it contains no allegation of vi et 
armis, and is, in point of form, framed in 
case for the consequential injury. Hudson 
y. Nicholson^ v. 437 

[See Brown ▼. Boormant 11 CI. & Fin. 1, af. 
firming Boorman v. Broum, 3 Q. B. 516, and 
Hofford V. BaUey, 8 Q. B. 1000.] 

Description by Two Abuttals.] — 3. In 
trespass au. cl. fr. a description of a close 
by two abuttals only is a sufficient com- 

?liance with the rule of H. T., 4 Will. 4, 
'respaas, 1. North y. IngameUs^ ix. 249 

Denial of Property.] — 4. In trespass de 
bonis asportatis, a plea denying that the 
goods are the plaintiff's puts in issue the 
property in, as well as the possession of, the 
goods. Therefore, where, in trespass for 
seizing the plaintiff's goods, the defendant 
pleaded a Judgment recovered by C. against 
F., and a n. fa. sued out thereon directed to 
the defendant as sheriff, commanding him 
to levy on the eoods of F., by virtue of 
which the defendant seized and took in exe- 
cution " the said goods and chattels of the 
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said F.," que est eadem, the plea was held 
bad. Harrison v. Dixon^ xii. 142 

[In Whittington v. Boxall, 5 Q. B. 139, the 
Court held, that in trespasi qu. cl. fr. onlj 
the possession of the dose was pat in issoe. 
Bat see per Parke, B., xii. 145, and the next 
case. Sapra, Libn, 9.] 

6. To a declaration in trespass au. cl. 
fregit, a plea denying the close to oe the 

Slaintiff's, is a denial of possession, if the 
efendant was a wrongdoer; if otherwise, 
of the right to the possession ; but on 
either supposition, it is a denial of Htle^ as 
even possession is title against wrongdoer. 
PumeU v. Young^ iii. 288 

Liberum TenemetUum — JEntfy by Porce.^ — 

6. Trespass. — The declaration stated, tnat 
the defendants, with force and arms, broke 
and entered a certain messuage, cottage, 
and dwelling-house, situate in Nova Scotia- 
gardens, in the parish of St. Martin, Beth- 
nal-green, and then expelled the plaintiff 
from the possession and occupation of the 
same. Plea, that the messuage, cottage, 
&c., were the soil and freehold of the de- 
fendants ; wherefore they committed the 
said trespasses in the said messuage, &c., 
as they lawfully might for the cause afore- 
said : — Heldy first, that the plea of lib. ten. 
was a good plea to this declaration, althoueh 
the close was particularly described in the 
declaration ; secondly, that it was not to 
be inferred from the declaration, that there 
was any breach of the peace or forcible 
entry, tne averment of vi et armis being a 
mere formal allegation that the defendants 
entered with some force, sufficient to enable 
them to get into possession. Harvty v. 
BrydgeSy xlv. 487 

[Affirmed in error, 1 Ezch. 261.] 

Liberum Tenementum is distributable,] — 

7. On a plea of liberum tenementum to an 
action for trespass to a close named in the 
declaration, the defendant is entitled to a 
verdict, if he establish a title to that part 
of the close on which the trespass was com- 
mitted, and is not bound to prove a title to 
the whole close. Smith v. Boyston^ viii. 881 

Proof of.]— ^. A plea of liberum tene- 
mentum, to an action of trespass qu. cl. fr., 
is not supported by proof of the exercise of 
acts of ownenhip by the defendant for a 
period of less than twenty yeara, where it 
appears that before the commencement of 
that period, and also within twenty years, 
the estate was in a third person. jBrest v. 
Levery vii. 693 

0. To a declaration in trespass for an as- 
sault and false imprisonment, the defend- 
ant pleaded, that the plaintiff attempted 
forcibly to break and enter his messuage. 
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or public-housey without the leave of the 
deiendanty whereupon he^ the defendant^ 
resisted such entrance; and because the 
phunti£f behaved himself violently, and 
created a disturbance in the street, by 
which means a mob was assembled, and 
the defendant's business interrupted, and 
his customers annoyed, and because the 

{plaintiff threatened to continue such vio- 
ent conduct, and to renew his attempts 
and efforts to get into the house, and be- 
cause no request or entreaty of the defend- 
ant to the plaintiff to abstain from and 
abandon his attempts and efforts was com- 
plied with, the defendant, in order to pre- 
serve thepeace, and to secure himself firom 
a renewal of such attempts and efforts, gave 
him in charge to a constable, to be carried 
before a justice of the peace : — Hetd^ that 
the plea was good after verdict. Ingle v. 
Belly i. 616 

Justification in order to preserve the Peace,'] 
*-10. in trespass for assault and false im- 
prisonment, the defendant pleaded, that he 
was possessed of a shop, and carried on the 
business of a baker tnerein, and that the 
plaintiff had been in the shop making a 
mat noise and disturbance, and abused the 
aefendant and disturbed him in the peace- 
able possession of his shop, in breach of 
the lung's peace, and thereby obstructed 
the defendant in the exercise of his busi- 
ness ; that the plaintiff went out of the 
shop into the public street in front of it, 
andT continued there to make a great noise 
and disturbimce, and abused the defendant, 
and thereby caused a great concourse of 

Sersons to assemble, and so disturbed the 
efendant in the possession of his shop, and 
obstructed his business, in breach of the 
peace^ and thereby caused a great riot and 
disturbance ; that the defendant requested 
him to desist and depart, but he refused ; 
whereupon the defendant, in order to pre- 
serve the peace, sent for certain policemen, 
and requested them to remove the plaintiff ; 
that they requested plaintiff to cease mak- 
ing such noise and disturbance. &c., but 
he refused, and continued malcing such 
noise, riot, and disturbance, &c. ; where- 
upon the defendant, in order to preserve the 
peace, chaiged them with the plaintiff, and 
he was taken to the station-house, and 
thence before a magistrate, who admonish- 
ed him and discharged him : — Held^ that, 
even without the allegation of a riot, the 
plea disclosed a sufficient justification. The 
evidence was, that the plaintiff, after abus- 
ing the defendant in his shop, went into the 
street outside, and there continued to abuse 
him ; that a crowd of a hundred persons were 
collected, and the street much obstructed ; 
that the defendant sent for the police, who, 
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TRESPASS. 

on the plaintiff's refusing to go away, took 
him to the station-house, and before the 
magistrate, as stated in the plea:— .fl«^, 
that these facts amoiuted to a breach of 
the peace, and justified the defendant in 
directing the imprisonment. Cohen v. Hue* 
kissony ii. 477 

[There most be a breach of the peace continn- 
ing, or reasonable ground to beUeve that a 
breach of the peace which has been committed 
wiU be renewed : Price ▼. Seeley, 10 CI. 8c Fin. 
28, recognising Timothy ▼. Simpson, 1 C, M. & 
R. 757. The following cases illustrate the prin- 
ciple : Howell ▼. Jackson, 6 C. & P. 723 ; Rex 
V. Smith, 6 C. & P. 136 ; Re» v. Hems, 7 C. 
& P. 312 ; Orant v. Moses, 5 M. & 6. 123 ; 
Baynes v. Brewster, 2 Q. B. 375 ; Simmons v. 
milinger, 2 C. B. 524 ; Webeter y. Watts, 17 
L. J., a. B., 73 ; 12 Jar, 243.] 

Justtfication to retake Goods.']—!!. Aplea 
to a declaration in tr^ass for breaking 
and entering the plaintiflrs close, that the 
defendant being possessed of certain goods, 
the pkintiff. without his leave and against 
his will, took the goods, and placed them 
on the close in the declaration mentioned, 
wherefore the defendant made fresh jj^ur- 
suit, and entered to retake the ^oods, is a 
good plea, and a good justification of the 
entry on the plaintiff's close. Patrick v. 
aierick, iii. 483 

[See Wood ▼. Leadbitter, ziU. 838.] 

12. If A. wrongfully places goods in B.'s 
building, B. may lawfully go upon A.'s 
close for the purpose of removing and de- 
positing the gooos there for A.'s use. Bea 
V. Sherwardy ii. 424 

Agffravaiion.]'^lS. Trespass for assault- 
ing plaintiff, and striking him with a blud- 
geon, and with the said bludgeon striking 
and pushing him down to and upon the 
ground. Pleas—first, not guiltv ; secondly, 
as to assaulting, beating ^ and Ul^reaHng the 
plaintiff, that defendant was possessed of a 
public-house, that plaintiff made a great 
noise and disturbance therein, and ob- 
structed the business ; whereupon defend- 
ant requested him to cease from making 
such noise and disturbance, and to leave 
the house, which he refused ; whereupon 
defendant, in defence of his possession, mol* 
liter manus imposuit to remove phuntiff, 
and did remove him out of the house; 
thirdly, as to assaulting, beating, and ill- 
treating the plaintiff, son assault demesne. 
Replication to the two latter pleas, de in- 
juria. At the trial, the judge directed the 
jurv, that, even though the plaintiff as- 
saulted the defendant first, if the defendant 
struck the plaintiff with a bludgeon, he 
was not justified on these pleadings : — Held, 
that this was a misdirection. Quare, whe- 

4<i 



TRESPASS. 



TRESPASS. 



ther the pleas were a sufficient answer to 
the whole of the trespasses charged in the 
declaration ? Oakes v. Wood, iii. 160 

A continuing TrupatM i» divisible,'] — 14. 
Trespass for breaking and entering plain- 
tiiPs dwelling-house, and staying and con- 
tinuing therein, making a noise and dis- 
turbance for a long time, to wit, for four 
days then next following, and seizing his 
goods, &c. Plea, as to the breaking and 
entering the dwelling-house, and staying 
and continuing therein, as in the declara- 
tion mentioned, a justification by the leave 
and license of the plaintiff to take posses- 
sion of certain goods. Replication, tra- 
yernng the leave and license, and new as- 
signment, that the plaintiff issued his writ, 
&c., not only for the breaking and enter- 
ing the dwelling-house, and staying and 
continuing therein, as in the plea mention- 
ed, but also for that the defendants, without 
the license of the plaintiff, stayed and con- 
tinued in the dweiling-house making such 
noise and disturbance, &c., for other and 
different purposes than those in the plea 
mentioned, and for a much longer time, to 
wit, three days longer, than was necessary 
for taking possession of the goods : — Held, 
that the replication and new assignment 
were not bad for duplicity, time being in 
the case of a continuous trespass equally 
divisible for this purpose as space. Loweih 
V. Smith, xii. 582 

Issue distributable,'] — 16. Trespass for 
breaking and entering three doses, describ- 
ing them by abuttals. Plea, that the said 
closes in which &c. were the closes, soil, and 
freehold of one T. L,, and justifying as his 
servants. Replication, that before we said 
times when &c., and before the said T. L. 
had anything in the said closes in which 
&c., one R. T. and his wife, in right of his 
said wife, one A. L., and one E. K., were 
seised in their demesne as of fee of and in 
two undivided third parts &c. of and in 
the said closes in which &c., and one A. 
R. was also then seised in her demesne as 
of fee of and in the other undivided third 
part of and in the said closes in which &c.; 
and the said R. T., and M. his wife, being so 
seised, afterwards, and before the said T. L. 
had anything in the said closes in which 
&c., to wit, on &c., at &c.,a certain fine was 
had and levied of, inter alia, the parts, shares, 
and interest of the said R. T., and M. his 
wife, of and in the said closes in which &c., 
which fine was then had and levied, inter 
alia, to the use of P. M. C. and his heirs, 
during the life of the said M. T., by virtue 
of which fine the said P. M. C. became 
seised in his demesne as of freehold, for the 
term of the life of the said M., of and in 
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the said parts &c., of the said R. T., and M. 
his wife, of and in the said closes in which 
&c.; and the said P. M. C, A. L., E. K., 
and A. R., being so seised, aiterwards, and 
before the siud T. L. had anything in the 
said closes in which &c., and before the said 
times when &e., demised to the plaintiff, 
who thereupon entered and was possessed 
until the defendants wronf^fiilly broke and 
entered therein &c. Rejoinder, traversing 
the seisin of R. T., and M. his wife, A. L., 
E. K., and A. R., in the said closes in which 
&c.; on which issue was joined. At the 
trial the plaintiff proved a case as to two of 
the closes, but offered no evidence as to the 
third : — Held, that the issue was distribut- 
able, and that the plaintiff was entitled to 
a verdict as to the two closes, and the de- 
fendants as to the third. Phythian v. 
JVhite, i. 216 

[So, in ^ectment, not guilty is distributables 
Doe d. Bovfman v. Lewis, supra, ziii, 241.] 



III. Damages. 

See Assault. — Mines, 6, 6. 

Measure of Damages in Tresoass de 
asportoHs.] — 1. Where the seller of goods, 
which have not been paid for according to 
the contract, retakes them from the buyer 
without his consent, although under cir- 
cumstances inducing a suspicion of fraud 
in the buyer, such retaking would be no 
answer to an action by the seller for the 
price. Therefore, in an action of trespass 
by the buyer against the seller, for so tak* 
ing the goods, the plaintiff is entitled to re- 
cover their full value; and the jury cannot, 
in estimatiM the damages, take into con- 
sideration the debt due to the defendant^ 
nor treat it as being diminished pro tanto 
by the value of the goods retaken. GiUard 
v. Brittan, viii. 676 

2. A. succeeded B. in the occupation of 
a house, and on taking possession agreed 
with B. for the lease, at the sum of 80/., 
and to take the furniture and fixtures at a 
valuation, as between an outgoing and in- 
coming tenant. Tiie goods were accord- 
ingly valued at 109/. I6s, \0d,, and tbe 
amount paid by A., and an assignment exe- 
cuted. The plaintiff afterwards commis- 
sioned the auctioneer who had valued the 
goods to sell them ; but, before he could do 
so, the sheriff entered and seized them un- 
der an execution against B., and (the same 
auctioneer being employed by the sheriff) 
the goods were sold, and produced only 73/., 
the plaintiff himself being a purchaaer to 
the amount of 20/. In an action of tres- 
pass brought by A. against the sheriff:— 
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ffeldy that the jury were justified in giving 
damages for the full amount of the valua- 
tion. Locileyy.Pyey viiL 183 

3. Trespass for breaking and entering 
plaintiff's dwelling-house and takine away 
certain goods therein, not alleging tnem to 
be the plaintiff's goods. Plea, not guiltv 
by statute. The learned judge, at the trial, 
having directed the iuir to find a verdict 
for the plaintiff, nominal damages, for the 
trespass to the house : — HMy tnat the 
plaintiff was not entitled to damages also 
for the value of the goods, as they were not 
alleged to be the property of the plaintiff. 
Pritchard v. Long^ ix. 666 

4. In trespass for cutting into the plain- 
tiff's close, and carrying awa^ the soil, the 
proper measure of damages is the value to 
the plaintiff of the land removed, not the 
expense of restoring it to its original condi- 
tion. J(mea v. QoSiay^ viii. 146 

Plea of Justification abandoned is Aggra- 
vation qf Damages.']— ^' To an action of 
trespass for false imprisonment, the defend- 
ant pleadedL by way of justification, that 
the plaintiff had committed a felony. At 
the trial, his counsel abandoned the plea, 
and exonerated the plaintiff from the 
charge : — Held^ that it was not a misdirec- 
tion in the judge to tell the jury that the 
putting of such a plea on the record was 
a persisting in the charge contained in it, 
and was to be taken into account by them 
in estimating the damages. Warwick v. 
Faulies^ zii. 507 
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See Appropriation, 2. — Bankruptcy, III, 
23.— Carrier, I, 2. — ^Executor, I, 2. — 
FixTURBS. — Money had and HBCsivEDy 
I, 6. — Pawnbroker, 1. — Plsadino, II; 
IV, 8 ; VIII, 4.— Verdict, 6. 



I. Where maintainable. 
II. Pleadings. 

I. Where maintainable. 

Bare Possession.'^ — 1. Whether mere 
naked possession will entitle a party to 
maintain trover even against a wrong-doer 
is doubtful — ^Per Parke, B. I^son v. Cham- 
berSf iz. 467 

Against Sheriff.'] — 2. A sheriff who seizes 
and sells the goods of a bankrupt under a 
fi. fa* before commission issued, but after an 
act of bankruptcy, is liable in trover to the 
assignees. Garland v. Carlisle^ iU« 152 
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[In Dom. Proc., sffirmiDg jadgment of Ex. 
cheqaer Chamber, Lord J)emmani C. J., Vaugh' 
an, J., BolUmd, B., dissentientibiu. See 2 C. & 
M. 31—124 { 4 Scott, 587—717. So, where he 
has seixed goods under an execution upon a jadg- 
ment founded on a warrant of attomej, after an 
act of bankruptcy by the debtor, but before the 
flat, and aelli them aubaequently to the issuing of 
the fiat: Ckeston v. Gibbs, zU. Ill ; and see 
supra. Bankruptcy, III, 87.] 

Ri^ht to recover stolen Proper^ from 
Beeetver.'] — 3. An action of trover is main- 
tainable to recover the value of goods which 
have been stolen from the plaintiff, and 
which the defendant has innocently pur- 
chased, although no steps have been taken 
to bring the thief to justice ; for the obliga- 
tion which the law imposes on a person to 
prosecute the party who has stolen his 
goods does not apply where the action is 
gainst a third party innocent of the felony. 
Quceref whether the plaintiff can maintain 
such an action against a party who has re- 
eeived the goods knowing them to have 
been stolen f Sembky in oraer to set up as 
a defence that the foods had been stolen, 
and that the plaintiff has not prosecuted 
the thief to conviction, it ought to be spe- 
cially pleaded. White v. SMttiguCj 

xiii. 603 

Rwht of Property.'] — 4. C, a merchant 
at Water/ord, had been in the habit of con- 
signing cargoes of grain to B., a corn-factor 
in Bristol, who had been accustomed to ac- 
cept bills on faith of such assignments. C. 
wrote to B.y stating, that he was about to 
ship him a cargo of oats, and that he had 
drawn on him for 560/., in anticipation of 
it, and desiring him to effect an insurance 
on the cai^o. C. remitted the bill to B.. 
and he accepted it. Before the vessel sailea 
C. stopped payment, and he then sent the 
bill of lading, indorsed in blank, to F., an- 
other factor at Bristol, not informing him 
of his engagement with B. When the ves- 
sel arrived, F., for his own convenience, 
transmitted the bill of lading to B., desir- 
ing him to act for him. B. paid the freight, 
and took possession of the cairgo, as a secu- 
rity for his own claim on Ci, and it was 
afterwards taken out of his possession by 
the defendants, who also were creditors of 
C, under a foreign attachment against C. 
out of the Tolzey Court of Bristol : — Held^ 
that B. had not such a property in the 
goods as to enable him to maintain trover 
against the defendants. Bruce v. Wait, 

ui. 16 

Where Goods are converted after Pound 
Breach.] — 6. The plaintiff lent a piano to 
W., in whose hanoiB it was seized under a 
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distress for rent. While the landlord's 
hailiff remained in possession, hy W.'s con- 
sent, a fieri facias against W., at the snit of 
another creditor, was put into the premises, 
and the officer seized the pianoforte, ana 
removed it to the premises of the defend- 
ant, an auctioneer, for sale: — Heldy that 
the plainti£f (after demand and refusal to 
deliver it) was entitled to recover it from 
the defenoant in trover. Turner v. Ford, 

XV. 212 

[SemhlBt also, per Parke, B., lb. 214, that, if 

the defendant had been party to the poand breach, 

he would have been liable to the owner of the 

property, as well as to the distrainor.] 

6. A lessee cannot, even during his term, 
maintain trover for fixtures attached to the 
freehold. MaciifUosh v. TroUer, iii. 184 

Mere wrongful Asportation is not Convert 
sum,'] — ^7. Trover for two horses. It ap- 
peared at the trial that the defendant was 
the manager of a ferry from B. to L., and 
that the plaintiff embarked on board the 
defendant 8 ferrv-boat at B., having with 
him the horses m question, for the carriage 
of which he had paid the usual fare. When 
the defendant came on board, it having 
heen suggested that the plaintiff had be- 
haved improperly on board, he, the defend- 
ant, told the pudntiff he would not carry 
the horses over the water, and that he must 
take them on shore. The plaintiff refused 
to do this, and the defenaant took them 
from the plaintiff and put them on shore, 
and they were conveyea to an hotel kept 
hy the defendant's brother. The plmntiff 
remained on board and was conveyed over 
the water. On the following day the plain- 
tiff sent for the hor3es,^but they were not de- 
livered up ; a message was, however, after- 
wards sent to the puiintiff, that he might 
have the horses on sending for them and pay- 
ing for their keep, but that if he did not send 
for them they would be sold to pay the ex- 
penses. The latter was accordingly done, 
and this action was brought. The defence 
set up was, that the plaintiff havine mis- 
conducted himself on board, the norses 
were put on shore in order to get rid of the 

? lain tiff, by inducing him to follow them, 
'he learned iudffe, in summing up, told the 
jury that the defendant, by taking the 
horses fi^>m the plaintiff and turning them 
out of the vessel, had been guilty of a con- 
yersion, unless they thought the plaintifPs 
conduct justified his removal from the 
steam-boat, and he had refused to go with- 
out his horses : — Held, that this amounted 
to a misdirection, as a mere wrongful as- 
portation of a chattel does not amount to a 
conversion, unless the taking or detention 
of the chattel is with intent to convert it to 
the taker's own use, or that of some third 
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person, or unless the act done has the effect 
either of destroying or changing the quality 
of the chattel. Fouldes v. WiUoughbg, 

viii.640 

Conversion,'\'-Q. The deputy vice-admi- 
ral, who received an anchor and hawser, 
alleged- to have been left at sea, from the 
finder, refused, on application by the real 
owner, to deliver them up until the salvage 
was paid, or security given for the payment 
of iti-'Hdd, that this was a convernon; 
hut that if he had merely refused to deliver 
them up until it was ascertained whether 
salvage was due or not, under 1 & 2 Geo. 
4, c. 75, it would not have amounted to a 
conversion. Clark v. Chamberlain, ii. 78 

Insufficient Statement of Duty or Conver- 
sion.l — 9. A declaration in case stated, that 
J. Y. delivered to the defendant, a livery- 
stable-keeper, a horse of the plaintiff's, to 
he kept hy him for J. Y., and to he deli- 
vered upon the request of J. Y., on satis- 
faction of the defendant's demands ; and it 
thereupon became and was the duty of the 
defendant, on being paid his demand in re- 
spect of the horse, to re-deliver it on the 
request of J. Y. Averment, that J. Y. re- 
quested the defendant to deliver the horse 
to the plaintiff, and that the plaintiff^ then 
paid the defendant all his demands in re- 
spect of the horse ; yet the defendant did 
not, when so requested, deliver the horse 
to the plaintiff, but wrongfully kept and 
detained him, whereby the plaintiff lost the 
profit arising from the possession and em- 
ployment of the horse : — Held, on motion 
m arrest of judgment, that the count was 
bad, as not shewing any duty in the de- 
fendant to re-deliver the horse to the plain- 
tiff ; and that it could not be supported as 
an informal count in trover, the detention 
under such circumstances not amounting 
to conversion. ToUitt v. Sherstone, v. 283 

[See Brown v. Boorman, 11 CL & Fin. 1.] 



II. Plbadimos. 
See Colour. — Pleading, II. 

Efect of Not Guilty. ^^l. In trover, since 
the JNew Rules, the plaintiff is entitled to a 
verdict on the plea of not guilty, if, on the 
trial, a convei'sion in fact be proved, al- 
though it appear from the evidence that, at 
the time of such conversion, the plaintiff 
had parted with his property in the goods. 
Vernon v. Shipton, U. 9 

[Not guilty and not possessed together make 
ap the old plea of not guilty, and whatever might 
have been given in evidence under not guilty, be- 
fore the New Rules, may be proved under one or 
other of them — Per Alderton, B., WkUmerer. 
Cfreene, ziii. 107. The New Roles have made no 



TROVER. 



TRUSTEES. 



difference u to the meaning of a converaion^* 
See per Parke, B., Whitmort ▼. Greene, xlii. 107; 
and KynoMton ▼. Crouch, ziv. 272, commenting 
on Staneliffe ▼. Hardvick, 2 C, M. & R. 1 ; see, 
alio, per Creuwell, J., and CoHman, J., in WH' 
kineon v. Whalley, 5 M. & 6. 590. But the 
authorities deciding that lien, {Seoffe v. Morgan, 
It. 273), and the like, are admiBsible under not 
possessed, will be adhered to : see Maton v. Far" 
nell, xii. 863; Dorrington v. Carter, \ £zch.566.] 

2. Under the plea of not guilty in trover, 
the defendant cannot set up an absolute 
property in himself in the chattel by sale 
from the plaintiff, although the only evi- 
dence of a conversion is a demand and re- 
fusal. Barton v. Broum^ v. 298 

Not possessed.'] — 3. Where a party, to 
whose order goods were lying at a wharf, 
g|ave the wharfinger an order to deliver 
them to A., but afterwards, with A.'s con- 
currence, gave him a fresh order to deliver 
them to B., which he did: — Held^m anaction 
of trover hy A. against the wharfinger, that 
the defendant might avail himself of such 
transfer to B., under a plea that the plain- 
tiff was not possessed of the goods, as in the 
declaration mentioned. Vernon v. Shipton. 

11. 

4. In an action of trover, the plea that 
the plaintiff was not possessed puts in issue 
the right of the plaintiff to the possession 
of the goods, as against the defendant, at 
the time of the conversion. Therefore, in 
an action of trover against assignees of a 
bankrupt, such a plea lets in evidence 
that the goods, at tne time of the bank- 
ruptcy, were within the order and disposi- 
tion of the bankrupt, as reputed owner, 
(according to the 6 Geo. 4, c. 16, s. 72), and 
that the defendants thereupon, as assignees, 
sold the goods. Isaac v. Belcher^ v. 189 

[So, a sheriff may shew that he seized under a 
fi. fa. before the fiat, and without notice ; Un^ 
win ▼. St. QHtntin, zi. 277 ; Belcher v. Magnay, 
zU. 102. That facts shewing the conversion to 
have been a lawful act are not to be pleaded spe- 
cially, see Whitmore v. Greene, ziii. 107 ; JTy. 
naston v. Crouch, zv, 266— Per Parke, B., in 
Wentworth v. Outhwaite, z. 436. For instances 
of ezpress colour, see Plbadino, II.] 

Issue as to Property.'] — 5. Trover. The 
declaration stated, that the plaintiff was 
possessed, as of his own property, of certain 
cattle, to wit, four horses, which the de- 
fendant converted and disposed of to his 
own use. Pleas : first, that they were not 
the property of the plaintiff ; secondly, that 
a judgment was recovered against J. F., 
and that the defendant (a sheriff's officer) 
seized them under an execution against the 
said J.F., the same being the goods and chat- 
tels of the said J. /*., and liable to be seized 
and taken as aforesaid, and not being the 
421 



property of the said plaintiff. To which the 
plaintiff replied, that they were the cattle 
and property of the said plaintiff, modo et 
formH. At the trial, it was found by the 
jury that they were the property of the 
plaintiff and J. F. jointly x^-Heldy that the 
issue raised by the defendant was, whether 
the cattle were the sole property of J. F. ; 
and, the jury having found that they were 
the joint property of the plaintiff and J. 
F., that the plaintiff was entitled to re- 
cover. Farrar v. Beswiek, i. 682 
ISemble, per Parke, B., that if the plea had 
shewn the plaintiff had a joint interest in the 
cattle, and the sheriff had levied under the eze- 
cution, it would have been a good answer to the 
action : i. 688. See Johnson v. Evans, 7 M. & G. 
240.] 

Qi In trover against the sheriff and the 
execution-creditor, for taking goods under 
an execution, it is not competent for the 
sheriff, upon the plea of not possessed, to 
give in evidence certain fiicts justifying the 
seizure, distinguishing his case from that of 
the other defendants ; but such a defence 
should be specially pleaded. Samuel v. 
Duke, iii. 622 

[But see note, supra.] 

Issue divisibh--Costs,'\--7. In trover for 
waggons, wheelbarrows, iron rails, &c., &c., 
a verdict was nven for the plaintifis at the 
trial for 1850^ but afterwards, on the ar- 
gument of a special case, was reduced hy 
consent to 60oL and the following rule was 
drawn up: — "It is ordered, by consent, 
that the verdict found for the plaintiffs on 
the trial of this cause be reduced to the sum 
of 600/., and that, as to the residue of the 
claim, the verdict be entered for the de- 
fendants :" — Held, that this was the proper 
course, the issue being divisible, and that 
the plaintiffs were not entitled to have the 
verdict entered generally for them, but the 
defendants were entitled to a verdict, and 
to their costs, as to so much of the cause of 
action as they had succeeded on. JVil" 
Hams V. Great Western Railway Company, 

viii. 866 



TRUSTEES. 

iS«0 Estate, 14, 15, 16. — Extent, 2. — Lien, 
6. — Monet had and received, II, 1, 2. — 

TURNPIEJB, 4. 

Estate,] — ^1. The ^^eral rule of law is, 
that wherever there is a limitation to trus- 
tees, although with words of inheritance^ 
the trustees are to take only so much of the 
legal estate as the purposes of the trust re- 
quire — Per Parke, B. Barker v. Cheen-' 
wood, iv. 429 

[Recognised by the Court in Adams ▼. Adams, 
6 Q. B. 866.] 



TURNPIKE. 

delation to Cestui Qife Trust.']— 2, So long 
fts there is no other relation oetween the 
parties except that of trustee and cestui que 
trusty no action can he maintained hy the 
latter against the former for any money in 
his hands— Per Our, Pardee v. Priesy 

XTi. 458 

Bond by Trustee on Loan of Trust-mo^ 
nies to his Co^trustee is valid,'] — 3. A testa- 
tor devised his real and personal estate to 
D. and R., upon trust to sell, and to invest 
the sum of 10,000/., arising therefrom, in 
the public funds or real securities, for the 
benefit of certain persons mentioned in the 
will. The money was not so invested, but 
with D.*s consent was received by R., and 
used by him in his private trade ; and R. 

Kve to D. a bond, conditioned to keep4iim 
rmless and indemnified against ail ac- 
tions, suits, proceedings, claims, demands, 
loss, costS) charges, damages, and expenses, 
on account of the said sum of 10,000/., or 
by reason of R.'8 being permitted to hold 
the same : — Held^ that this bond was valid 
in law. Wanmck v. Eiehatxkon, x. 284 



TURNPIKE. 
See EviDBNCB, II, 0. — Railway, I, 7* 

Meaningof^ Inclosed' LandSy^ and Pouh- 
er of Surveyor,'] — 1. The words "inclosed 
lands." in the 97th and 98th sections of 
the Turnpike Act, (3Greo.4, c. 126), mean 
lands which are actually inclosed and sur- 
rounded with fences ; and therefore, where 
lands situate on the downs were not fenc- 
ed ofi^, although private property — Held, 
that a surveyor appointed by the commis- 
sioners might take materisls for the re- 
pairs of a turnpike-road without the order 
of justices, mentioned In the 98th section, 
such lands not being within the meaning 
of the words " inclosed lands," contained in 
that section. But it is otherwise where the 
land is surrounded by a fence, though it be 
out of repair. TapseU v. Crossk^y vii. 441 

[Now, bj 4 & 5 Vict. c. 51, all lands and 
grounds in the ezclosive occapation of one or 
more persons, for agricnltural purpoeei, are " in- 
closed lands," although not separated by any 
fence or indosure.] 

Authority of single Mn^istrate — Power 
to it^et Cfite.]— 2. One of the defendants, 
who were magistrates, having received in- 
formation upon oath, that a certain turn- 
pike road was out of repair, summoned the 
surveyor of the road, under 6 & 6 Will. 4, 
c. 60, s. 94, to appear at a special sessions. 
At that sessions, tne two defendants order- 
ed A. B. to view the road, and report 
thereon to them, at another special ses- 
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sions. A. B. having reported at the latter 
sessions, when the plaintiff was present, 
that the road was out of repair, the de- 
fendants ordered the surveyor to repair it 
within six weeks, and at the same time or- 
dered him, under stat. 18 Oeo. 3, c. 19, 
8. 1, to pay 2/. 3*. as costs. The plaintiff 
having refused to pay this sum, and his 
goods naving been taken as a distress by 
warrant from the defendants, he replevied 
them, and brought the present action of 
replevin i-^Heldy first, that a single magis- 
trate had no authority, under 6 & 6 Will. 
4, c. 50, s. 94. to summon the surveyor of 
turnpike roads ; secondly, that the defend- 
ants could not inflict costs, under the stat. 
19 Geo. 3, c. 19, s. 1 ; thirdly, that the 
defendants were not justified m inflicting 
costs upon the plaintiff, since, not having 
disobeyed the order of justices, he had not 
committed any offence ; fourthly, that an 
action of replevin would lie against the de- 
fendants. George v. Chambers^ xi. 149 
[The judgment of Lord Abinger^ C. B., in 
ne Company of Proprietors qf Northern Bridge 
Roads V. London and Southampton BMIteag 
Company t vi. 42d, contains an aooonnt of the ori- 
gin of tampikes.] 

3 & 4 Viet. e. QQ^AHeration of Tolls 
does not affect Lease.']— S, The stat. 3 & 4 
Vict. c. 33, is merely a declaratory act, and 
does not create any new exemption from 
toU. In an action of debt by the trustee of 
a turnpike-road, against a lessee of tolls, 
the de^ndant pleaded, that after the time 
of the demise to him, and before any rent 
became due, the stat. 3 &4 Vict. c. 33, was 
passed, which took away certain of the 
tolls, and therefore the lease was void : — 
Held bad, on general demurrer. Harris v. 
Morricsy x. 260 

Liability of Trustees to Mortgagee,"]—^ 
By a local turnpike act, the trustees were 
to apply all monies received by them by 
virtue of the act, upon the roads included 
in the act — first, in paying the expenses 
of and incident to the obtaining of the act; 
secondly, In payine and discharging any 
interest which might from time to time 
be owing in respect of money which might 
have been borrowed on credit of the tolls 
authorised to be taken by former acts, 
thereby repealed ; thirdly, in keeping the 
roads m repair ; fourthly, in paymg and 
discharging any interest on money which 
might thereafter be borrowed on the credit 
of the tolls ; fifthly, in reducing and dis- 
charging the principal monies borrowed on 
the credit of the tolls authorised to be 
taken by the former acts ; and lastly, in 
reducing and discharging the principal mo- 
nies which should thereafter oe borrowed, 
&c. :—Held, that a mortgagee of the tolls 
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authorised to be taken by the former acts 
had not a right of action against the trus- 
tees, for money had and received, for ar- 
rears of interest dne to him, although it 
appeared that the expenses of obtaining 
the act had been pud, and that the trustees 
had in their hands sufficient money for the 
payment of such arrears of interest. Par^ 
doe V. Pric0y xvi. 461 

[See Cane ▼. Chapman^ 5 Ad. & £U. 647.] 

TnuUes nci liable pereonalfy.'] — 5, A 
mortgagee of turnpike tolb cannot sue the 
trustees of the road, for arrears of interest 
due upon his mortgage, in an action for 
money had and received, although it ap- 
pears that in each year, during which the 
arrears accrued due, the amount of tolls 
received exceeded the interest due upon 
the sums borrowed on the credit of the 
tolls, and although the trustees have from 
time to time, in their annual statements of 
accounts, stated the amount of interest dne 
to the plaintiff, and shewn a balance in 
their hands sufficient to discharge it ; the 
turnpike act not imposing upon the trus- 
tees any duty to pay the interest to the 
mortgagees, and no monies having been 
specifically appropriated to the payment of 
interest to the plaintiff. Pardee v. Price, 

xi. 267 

TruHeei tu4 liable for Iniereet,^-^. By 
a local act, (29 Greo. 2), the trustees of cer- 
tain turnpike-roads were empowered to 
boiTow money at interest upon the credit 
of the tolls, and to assign them by way of 
mortgage, as a security, such money to be 
repaid out of the money arising from the 
tolls, and, after payment of the expenses of 
the act of Parliament, to be disposed of as 
the said tolls and duties were directed by 
the act to be disposed of. The plaintiff's 
testator having advanced 200/. on these 
tolls, the turnpike trustees by deed assigned 
one twentieth part of the tolls to secure 
the 200/. and mterest; and the plaintiff 
having brought an action of debt for 400/., 
the interest due, and averred in the decla- 
ration, that the tolls received were suffi- 
cient to pay all the interest on all the sums 
advanced on the credit of the tolls: — HeU 
on special demurrer to the declaration, that 
the plaintiff was not entitled to maintain 
an action against the trustees to recover the 
Interest. Pardoe y. Price, xi.427 
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See Appobtionmeut, 2. — Churchwardxns, 
8. — Landlord and Tsnant, I> 6 ; IV, 4. 
— Sbvbral Counts, 8, 4. 

Where Premuee token under Act of Par- 
423 



UametU.']'—!, The defendant was the tenant 
from year to year of a house and premises, 
at a rent payable half yearlv, on the 1st of 
April ana the 1st of October. The pre- 
mises being required for the purposes of a 
railway, tne railway company, in pursu- 
ance 01 a power given by their act of Par- 
liament, gave the defendant six months' 
notice to quit, which expired in the middle 
of a half year, viz. on the 28th of July. 
The defendant gave up possession to the 
company accordingly at the expiration of 
six months, without obtaining or requiring 
compensation for his interest in the pre- 
mises, which he was entitled to under the 
act : — Held, that he was liable for the rent 
of the half year ending on the following 
1st of October. Waintoright v. Eamsden, 

V. 602 

For Occt^ation. after Agreement for 
Purchase,'] — 2. Where a party is let into 
possession of land under a contract of pur- 
chase, which afterwards goes off, he is lia- 
ble to an action for use and occupation at 
the suit of the vendor, for the period dur- 
ing which he continues in possession after 
the contract went off. Howard v. Shaw, 

viii. 118 

[He is not liable for the period he is in posses- 
sion under the contract : vFinterbottom v. /n^- 
ham, 7 Q. B. 611.] 

By the Asiignee of Rewreum.'] — 3. ^Sfeiii- 
bhy that debt for use and occupation, on a 
parol demise, by the assignee of the re- 
version against the lessee, cannot be main* 
tained for the occupation which took place 
before the assignment of the reversion. 
Mortimer v. Preedy, iii. 002 

[ABSumpsit will lie by the assignee of the re- 
version : Standen v. Chrittmaa, 10 Q. B. 135.] 

Co-tenant not liable for other Co-tenant 
holding over,"] — 4. Where there is a demise 
to A. and B. for a term, and B. holds over 
after the expiration of the term, without 
A.'s assent, A. is not liable for rent becom- 
ing due during such holding over. Draper 
V. Crofts, XT. 166 

[The question bad been raised in Hint v. 
Horn, vi. 393 $ Tanered v. Christy, ix. 438 ; 
zu. 316.] 

[Liabililiy for, ^ holding over of Co* 
tenant— Judgment in former Action^ — 6. 
Where premises are let for a certain term 
to A. and B., and A. holds over after the 
expiration of the term, with B.*8 assent, 
both are liable in an action for use and oc- 
cupation, for BO long as A. continues ac- 
tually to occupy, but no longer.^ A judg- 
ment obtained oy A. in an action of use 
and occupation, against B. and C, is no 
evidence to charge B., in a subsequent ac- 
tion brought by A. against him alone, for 
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the use and occupation of the same pre- 
mises for a subsequent period. Christy y, 
Tancred, ix. 438 

Plea of EricHon is equivalent to the Ge- 
neral Issue,'] — 6. In an action for use and 
occupation, the defendant pleaded, as to 
parcel &c., that he held the premises under 
a demise, at a certain rent, payable quar- 
terly, and that, before the rent in the plea 
mentioned became due, the plaintiff evict- 
ed^ him from the possession of the pre- 
mises: — Held bad, as amounting to the 
general issue. Prentice y. Elliott, v. 606 



USES (STATUTE OF). 
See Dejed, III, 6. 

By lease and release, by way of marriage 
settlement, lands, the inheritance of a mte, 
were conveyed by her to trustees and their 
heira^ to the use of the wife and her assigns 
until the marriage ; and from the solemni- 
sation of the marriage^ in trust for the wife 
and her assigns, dunng her life, for her 
oian sole and separaie use, independent of 
the debts, control, or engagements of the 
husband ; and from her decease, to the use 
of the husband, his heirs and assigns : — 
ffeld, that the trustees did not take the 
legal estate during the life of the wife, but 
that the use was executed in her, notwith- 
standing the words '* to her own sole and 
separate use," &c. Williams y. Waters^ 

xiv. 166 

[QiMer«, In argument, whether the statute 
operates upon a will ? lb. 172, n.] 
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12 Annsy s, 2, c. 16, is not repealed^] — 
1. The Stat. 2 & 8 Vict c. S7, s. 1, which 
enacts, ** that no bill of exclumge, &c., nor 
any contract for the loan or forbearance of 
money above 10/., shall be affected by 
reason of any statute or law in force for the 
prevention of usury, provided that nothing 
therein contained wall extend to the loan 
or forbearance of money, unon the security 
of any lands, tenements, hereditaments,'* 
does not repeal the 12 Anne, s. 2, c. 16, but 
takes out of its operation aU contracts 
made usurious by that statute, except such 
as relate to land ; and therefore a count in a 
declaration for usury, in the genend words 
of the statute of Anne, is ^>od, without 
shewing that the contract was one affecting 
land. ThibauU v. Gibson, xii. 88 

3^4 WiU. 4, c. 98, oiMi 7 Will. 4 Si 
1 Vict, e. 80.1—2. A. agreed with B. to 
24 



lend him 200/. at the rate of 1#. in the 
pound per month, (60/. per cent, per an- 
num), to be secured as follows : — viz. 
whenever any portion of the money should 
be advanced, tne borrower was to give a 

Sromissory note, payable one month after 
ate, to be renewed as often as it should 
fall due ; and for each renewal. Is, in the 
pound was to be paid by way of discount : 
— Held, that the promissory notes so given 
were within the protection of 3 & 4 Will. 
4, c. 96, s. 7> and 7 Will. 4 & 1 Vict. c.80. 
Holt V. Miers, v. 168 

lEx parte Terrewestf referred to, p. 172, to 
invalidate this transaction, is reported 3 Deac. 
490 ; and on appeal when it was reversed, 
4 Deac. 144. See now, 2 & 3 Vict. c. 37.] 

Collateral Security upon Land may be 
valid,"] — 3. A party having applied to the 
defenoiant for a loan of a sum of 6700/., for 
twelve months, on the security of a mort- 
gaj^ of freehold property, the defendant 
retused to advance the money, unless the 
borrower would give him a promissory 
note for the amount, to be discounted by 
him at 61, per cent. This the borrower 
agreed to, and a bond and mortgage were 
given for 6700/., and the sum of 6365/., the 
amount of the note^ minus the discount 
and chaige of preparing the securities, was 
paid to the borrower. An ejectment hav- 
ing been brought to recover possession of 
the premises, on the ground that the mort- 
gage was invalid, as being given for an 
usurious consideration, the jury found 
that the ffrimary object of the transaeticn 
was the discounting of the note, the mort- 
gage being only a collateral security in the 
event of the note not being paid : — HekL 
that the transaction was not usurious, and 
that the mortgage was valid, independent- 
ly of the recent stats. 7 Will. 4 & 1 Vict, 
c. 80, and 2 & 3 Vict. c. 37. Doed, Hough' 
ton V. iTtft^, xi. 333 

[See Hodgkinson v. Wyatt^ 4 Q. B. 749, for 
an instance of an agreement illegal by reason of 
land being included in the secority. Between 
the passii^ of 1 Vict. c. 80, (Joly 17th, 1837), 
and 2 & 3 Vict. c. 37, (July 29th, 1839), land 
might have been given as lecnritj upon any bill 
transactions, within 1 Vict. c.SO^Per Parke t^,., 
lb. 336. A warrant of attorney is not a secority 
upon land : Lane ▼. Horlock, 4 Dowl. & L. 108 
— Q. B.] 

Taking an Insurance as coUaieral SeeU" 
rity is not usurious,]— 4, Debt on a bond 
given by the defendant to the plaintiffs, in 
the penal sum of 700/., conditioned for pay- 
ment of 350/., with interest at 6/. per cent, 
per annum, by certain instalments, and 
also for payment during such time as the 
350/. and interest, or any part thereof, re- 
mained unpaid, of the annual premium of 
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26/. 2t. Qd,f payable on a ])olicy of assn- 
nnce on life for 800/., deposited as a colla- 
teral flecority for the repayment of the 
3601, and interest, and all costs to be in- 
cnrred enforcing performance of the bond ; 
with a proviso, that the monies to be ulti- 
mately recoyerable on the bond riiould not 
exceed 600/. Breach, non-payment of the 
350/. Plea, setting out the condition of 
the bond on oyer, and allying that, at the 
time of making it, it was corruptly agreed 
between the piaintiffii and the defendant, 
that the plaintiffs should lend the defend- 
ant 360/., to be repaid b^ instalments^ with 
61, per cent, interest, being the monies of a 
life insurance company of which the plain- 
tifis were members ; and that the defend- 
ant should insure his life with that com- 
pany for 800/., at an annual premium of 
26/. 2s, Qd, (the same being a laiger sum 
than was necessary to secure the repay- 
ment of the 360/.). and should deposit the 
policy with the plaintifis as a collateral 
security for the repayment of the 360/. and 
interest. The plea then averred, that^ in 
pursuance and part performance of such 
corrupt contract, the defendant effected the 

SoUey of insurance for 800/., for the bene- 
t of the insurance company, executed the 
bond in question, and deposited the policy 
with the piaintiffii as a collateral security ; 
and that the interest on the 360/., together 
with the premiums payable on ^e policy, 
exceeded the rate of 6L for the forbearing 
of 100/. for a year, against the form of the 
statute, whereby the bond was void : — 
Heldy that the contract stated in the plea 
was not usurious, and that the plea was 
bad in substance. Downea v. Cfreen^ 

xii.481 



ftuufleienify pkaded.'] — 6. In trover by 
the assignees of a bankrupt, the defendant 
pleaded, that, before the bankruptcy, he 
advanced the bankrupt a sum of money 
upon the deposit of the goods in respect of 
which the action was brought. Replica- 
tion, that it was corruptly, and aminst the 
form of the statutes, &c., agreea between 
the defendant and the bankrupt, that the 
latter should pay the defendant for the loan 
of the money 10/. per cent. : — Held, on 
special demurrer, that the averment of the 
contract being against the form of the sta- 
tute was not a sufficient allegation that it 
was illegal ; and that the replication was 
bad, for not alleging either tnat the con- 
tract was made before the 7 Will. 4 & 
1 Vict. c. 80, and 2 & 3 Vict. c. 37, came 
into operation, or that it was excepted from 
the provisions of those acts. Turquand v. 
Moisdon^ vii. 604 

[See Woshboume v. Burrows^ 1 Exch. 107.1 
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VARIANCE. 

See Affidavit, I, 4; II. — Affidavit to 
HOLD to bail, 1. — Amendment, III.— 
Guarantee, II, I. — Lease, I, 4. 

In Statement of Interest soldJ] — 1. De- 
claration in assumpsit stated, that the 
plaintiff bargained to buy of the defendiuit, 
and the defendant agreed to sell to him, a 
dwelling-house and fixtures therein, for 
the residue of a term of years then and stiU 
unexpired therein, to commence from a 
certam day, to wit, the 1st of January, 
1840, for tiie sum of 60/. ; and that there- 
upon the defendant promised to execute a 
proper conveyance, to make out an abstract 
of title, and deliver possession from the 
1st of January, 1840, &c. At the trial, 
the following paper, signed by the defend- 
ant, was read in evidence : — *' I agree to sell 
the house and fixtures. No. 163, IHccadilly, 
to commence firom the 1st of January next, 
for 60/. :'* — Held^ that this document im- 
ported the sale of an interest in fee-simple, 
and did not sustain the contract as allegea 
in the declaration. Hughes v. Parker^ 

viii. 244 

Stettemmt of Contract,']r-'2. Assumpsit. 
The declaration alleged, that, in considera- 
tion that the plaintiff would buy of the de- 
fendant a horse, at and for a ^ certain price 
or sum, to wit, the sum of 66/. 169.,'^ the 
defendfljit promised that the horse was 
sound. Breach, that he was unsound. 
Plea, non assumpsit, and a traverse of the 
unsoundness. At the trial, it was proved 
that the plaintiff, who was a tailor, agreed 
to eive tne defendant, for the horse, 66/., 
and a new pair of breeches, value 1/. 16f.: 
— Hdd^ that there was no variance. Sax^ 
y. WUkm, xi. 622 

In Statement of Tenants Contract,'] — 3. 
Assumpsit. The declaration stated, that, 
in consideration that plaintiff would let to 
defendant a certain messuage, together with 
certiun household furniture, linen, &c., de- 
fendant promised plaintiff to use the said 
messuage in a tenant-like manner, and take 
due care of the furniture, linen, &c. ; and, 
at the expiration of the term, to leave the 
said housenold furniture, linen, &c., clean: 
— Held^ that the declaration was supported 
by proof, that the furniture was clean at 
the time the defendant took possession of 
it, and that he agreed to leave it as he found 
it. Stanley, Agnew^ xii. 827 

In Statement ofGuarantee,']-^^, Declara- 
tion in assumpsit on a ^arantee stated, 
that the defendant promised the plaintifis 
to guarantee to them the due acceptance 
and payment of two bills of exchange 
drawn by K., bein^ the amount of an in- 
voice of the plaintiffs of goods shipped by 



VARIANCE. 



VENDOR AND PURCHASER. 



them ; and that, as the defendant had not 
then heard from K. if the invoice had 
been found correct, the defendant was to 
have "the reserve customary under such 
circumstances." The terms of the guaran- 
tee were, that the defendants guaranteed 
the due acceptance and payment of the 
bills, &c., and it proceeded thus : — *' As we 
have not heard Irom Mr. K. if your in- 
voice has been found correct, we claim this 
reserve as customary under such circum- 
stances." It appeared that the invoice was 
in fact correct : — HeU that there was no 
variance. Ackermann v. Ehrensperger^ 

xvi. 99 
Plea of Gaming — Amendment,'] — 6. To 
an action by the indorsee against the ac- 
ceptor of a bill of exchange, the defendant 
pleaded, that, before the accepting of the 
Dill, he, the defendant, at one sitting and 
meeting, and on credit, lost to C, who then, 
at &c., won of the defendant a sum ex- 
ceeding 100^., by gaming and playing at 
vingt-un, contra formam statuti ; that af- 
terwards, and before the accepting &c., the 
defendant, at one sitting and meeting, and 
on credit, lost to the said C, who then, at 
&c., won of the defendant a sum exceed- 
ing 100/., by gaming and playing at the 
game of hazard, contra formam statuti; 
and the said several sums of money, mak- 
ing together a large sum of money, to wit, 
2664/., having been won and lost as afore- 
said, and remaining unpaid, it was agreed 
between the said C. and the defendant, that 
500/., parcel thereof, should be secured to 
the said C. by the acceptance of the de- 
fendant; and the plea then averred, that 
the defendant accepted the said bill in pur- 
suance of that agreement, and that there 
never was any other consideration for the 
said acceptance, of which the plaintiff had 
notice, &c. At the trial, it was proved 
that there were five bills, for 600/. each ; 
that C. and the defendant had played to- 
gether at vingt-un and hazard, and that C. 
had won of the defendant more than the 
amount of the five bills ; but there was no 
evidence of any loss at vingt-un. It did 
not appear that there had been more than 
two meetings at which the defendant lost : 
•—Heldf fint, that there was evidence to 
warrant the finding of the jury, that more 
than 100/. had been lost at one sitting; 
secondly, that, as there was no evidence of 
any loss at vin^-un, the plea was not 
proved as framed; but, thiitlly, that this 
was a case in which the judge might pro- 
perly allow the jplea to be amended in that 
respect, by striking out the allegation as 
to the game of vingt-un, and averring the 
acceptance to have been given for money 
lost at hazard only. CMbe v. Stratfora^ 
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6. Trespass for assaulting the plaintiff, 
and dragging him out of the clerk's desk in 
a certain church, and along the aisle there- 
of, and imprisoning him, &c. Plea, ex- 
cept as to the imprisonment, that, just be- 
fore the said time when &c., the plaintiff 
wilfully and contemptuously came into the 
said church, during the time thai divine ser* 
vice teas being celebrated therein^ and dis- 
turbed the same, and the congregation there, 
by then wrongfully getting into the clerk's 
desk, and preventing the lawful clerk from 
getting therein, and by making loud noises, 
and by reading and singing in a loud, noisy, 
and unbecoming manner, and by otherwise 
conducting himself in an indecent and irre- 
verent manner ; whereupon the defendant 
T., then being one of the churchwardens, 
for the preserving of due decorum, decency, 
and reverence in the said chnrcn, and for 
removing the said interruption and disturb- 
ance of the congregation, requested the 
plaintiff to leave the said desk, and to cease 
such disturbance and such noises, &c., 
which the plaintiff refused to do, and con- 
tinued in the said church in the said desk, 
during the time divine service teas so being 
celdrtrated therein^ disturbing the same, and 
the congresation thereof; wherefore, the 
defendant T., as such churchwarden, and 
the defendant J. B., then being rector of 
the parish church, and the other defendants, 
being constables, in aid of the said T., and 
at his request, for the preserving of due de- 
corum and reverence in the said church, 
and for removing the said interruption and 
disturbance, and because they could not 
otherwise preserre such decorum, &c., nor 
remove such disturbance, &c., gently laid 
their hands on the plaintiff, and forced him 
out of the desk and church : — Heldy that 
this plea was not supported by proof of 
misconduct in the church befwre the com- 
mencement of divine service. Wwrlh v. 
Terrington^ xiii. 781 
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See Auction. — FxiiSEREPRESBNTATioK, 6. — 

PlBADIHO, VI, 2. — PRIVILBOED COMMU- 
NICATION, 6. — Readiness and Willing- 
ness, — Surrender, 4. — ^Warranty, 

Omiraet /br TVffe.]— 1. The dechmtion 
stated, that the defendant caused to be put 
up to sale by auction certain premises, for 
the residue of a term of years, on the con- 
dition, amongst others, tnat the defendant 
should deduce and make a good title there- 
to, commencinff with the lease of the pre- 
mises under which they were then held ; 
and assigned as a breach, that the defend- 
ant did not deduce a good title commencing 
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with the lease. Plea, that the premifles 
so pnt up to sale were premises of which 
the defendant was poesessed, under a mort- 
gage from the phuntiff, for the residue of 
the term, and that they were pnt np to sale 
tinder a power of sale in the mortgage; 
that hefore and at the time of the mort- 
gage the plaintiff held the premises nnder 
a lease from E. L., subject to a covenant by 
the plaintiff for repidr, and a proviso for 
re-entry, or the cesser of the term, at the 
option of E. L., on breach of such covenant ; 
that the plaintiff, before and at the time of 
the sale, nad full knowledge of all the pre- 
mises ; that the defendant did deduce a good 
title to the premises, commencing with the 
lesjse, in all respects, except this, that the 
premises were out of repair, of which the 
plaintiff had full knowledge ; that they 
were, at the time of the sale, in as good re- 
pair as at the time of the mortga^ ; and 
that E. L. had not re-entered or claimed to 
re-enter, or in any wav avoided the lease : 
— Held bad, on general demurrer. Bamett 
V. Wheeler, vii. 364 

Warranty of JV^fe.]— 2. Certain lease- 
hold houses were sold by auction, which 
were described in the particulars and con- 
ditions of sale as a well-secured rental, with 
reversionary interest, and as an eligible in- 
vestment. By the provisions of a local act, 
for the establishment of the South London 
Market Company, the company were autho- 
rised to treat for purchase, and take the 
premises in question, for the purposes of 
the act. No notice was given of tnis lia- 
bility in the particulars and conditions of 
sale, and the jury found, as a fact, that the 
vendee had no notice of the liability. The 
conditions contained no express warranty 
of title : — Held, in an action by the vendee 
against the vendors of the estate, that the 
plaintiff was not justified in stating this 
contract in the declaration, as a warranty 
of a clear title, free from all charges, in- 
eumbrances, and liabilities. Held, also, 
that the purchaser was entitled to rescind 
the contract, on ascertaining that the pre- 
mises were liable to be taken for the pur- 
poses of the act. Ballard v. Way^ i. 520 

[The Coart of Exchequer have held, in Morley 
Y,AUenborottght Hil. Vac, 1849, that upon the 
mere sale of a chattel there is no warranty by the 
vendor that he has title to sell.] 

OtmetrueHon of Conditions as to Otjec^ 
tions to Titl»— Stamp as on One Security.'] 
— 3. One W. T., bemg possessed of certain 
copyhold premises, mortgaged the same to 
P. ; and, by the indenture of mortgage, co- 
venanted to surrender them into the nands 
of the dean and chapter of W., the lords of 
the manor, to the use of the defendant, who 
was to be a trustee to sell the premises, in 
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the event of default being made in payment 
of the mortgage money. W. T. made no 
surrender in pursuance of the above in- 
denture, but died after devising all his real 
property to certain trustees ; subsequently 
to the death of W. T., the lords of tne ma- 
nor, at the nomination of the defendant, 
granted the property in question to certain 
persons upon the sud trusts, &c., men- 
tioned in the indenture of mortgaoe. W. 
T., in his lifetime, surreiidered otner pro- 
perty to the lords of the manor, by wav of 
mortgage to C, in conrideration of a loan 
of 100/., and, by an indenture of even date, 
covenanted, amongst other things, to repay 
the money borrowed, and gave the mort- 
gagee a power of sale, In case of default in 
payment of the money. That indenture 
was stamped with an ad valorem stamp of 
H. 10#. The defendant sold the whole of 
the above property to the plaintiff, under 
the following conditions of sale : — That he 
should deduce a good title to the premises 
for the lives by which they were neld un- 
der the dean and chapter of W. ; but that 
no earlier or other title should be deduced, 
or any deed or document produced anterior 
to the last copy of court-roll, by which the 
premises were granted: — Hdd, first, that 
the defendant uiewed no title in himself, 
as no surrender of the premises had been 
made to his use by W. T., but that the 
vendee was not precluded by the condi- 
tions of sale from making this objection to 
the title, as it appeared on the face of the 
abstract deliverea ; secondly, that the stamp 
of 30«. was sufiicient. SelUck v. Trewr, 

xi.722 



£^ect of untrtie Bepresentations — Estop* 
pel as to Objection to 7%/e.]— 4. In an ac- 
tion for money had and received, to recover 
back the deposit-money paid by the plain- 
tiff on the purchase of an estate, a special 
case stated, that, by the will of the defend- 
ant's father, the estate in question was de- 
vised to him after the death of his mother, 
and to his issue in tail, subject to a pay- 
ment of 21. a year to his sister M. C, with 
remainder to the testator's own right heirs. 
In the year 1817, and during the lifetime 
of his mother, the defendant, by lease and 
release, assigned the estate for his own life 
to his sister M. C. and R. W., upon trust to 
receive the rents, and apply them to keep 
the tenements in repair, to pay to M. C. 
her annuity of 2/., and to pay the residue 
to the defendant. After the mother's death, 
M. C. (R. W. being dead) received one 
quarter's rent, since which the rents had 
been received by the defendant. In Feb- 
ruary, 1896, the defendant advertised the 
estate for sale, and on the 25th of that month 
the plaintiff purchased it upon a contract 
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stated in the conditions of sale. Amongst 
other conditions wexe the following: — 
** That the premises are to be sold, subject 
to a yearly rent of 2/., payable daring the 
life of M. C.y the sister of the defen&nt ; 
and which said M. C. having ^ven notice, 
thaty in consec^uenoe of a cerUun allied in- 
dentnre, beanne date Anrast 10, 1817, 
whereby she aUeges the defendant con- 
rejy^ed all his estate and interest in the pre- 
mises unto R. W. (now deceased) and the 
said M. C. for the term of his, the said de- 
fendant's, ufe, upon certain trusts in the al- 
lied indenture contained, and that no con- 
re^ance of the premises could be made 
without the concurrence of her, the said M. 
C, and who thereby declared she should 
renise to execute any such oonveyance, the 
said defendant declared that the said allied 
indenture is a fisbrication, and has maoe a 
solemn affidavit that he never executed any 
such indenture, and that such indenture, as 
fur as concerns any supposed signature or 
mark of him, the defenaant, is a forgery ; 
and the opinion of Sir J. C, his Majesty's 
Attomey-Greneral, and Mr. K., have been 
taken as to the necessity of the said M. C.'s 
concnrrine in the sale, and were in favour 
of the defendant's being able, by virtue of 
the recent act for abolishing fines and re- 
coveries, to make a good title to the pre- 
mises without the sanction and concurrence 
of the said M. C. ; and the vendor is also 
prepared to prove, that, on the trial of an 
action of replevin of S. v. the said M. C, 
the presiding jud^e expressed himself fa- 
vourably to the right of the defendant to 
convey without the concurrence of the said 
M. C. ; the purchaser, therefore, shall not 
mate any ahjeetum en account oftht said al- 
leged indeniurey nor be entitled to call for 
any sanction, concurrence, &c., by or from 
the said M. C. : but if the purchaser shall 
think fit, in order to indemnify him or her 
against all actions, suits, and other pro- 
ceedings, claims, and demands by the said 
M. C, a portion of the purchase-money 
(not exceeding 200/.) may remain as a 
chaige, bjr way of mortffoge on the pre- 
mises, at interest, after tne rate of 4i per 
cent. ; and that such chaige, at the option 
of the purchaser, shall remain on sucn se- 
curity during the life of the said M. C, and 
for a period not exceeding twelve months 
after her decease." The plaintiff paid the 
deposit now souffht to be recovered. The 
jury, at the trial, found a verdict for the 
plamtiff for the amount of the deposit, and 
that the deed of the 19th August, 1817, was 
the deed of the defendant: — Held, first, 
that whether the representation of the deed 
being a forgery irere a warranty upon 
which the plaintiff mi^ht maintain an ac- 
tion or not, the plaintiff had no right to 
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rescind the contract because it turned out 
to have been untrue ; secondlv, that by the 
stipulation, '*that the purcnaser should 
not make any objection on account of the 
alleged indenture," every epeeiei of objec- 
tion to the title on the part of the purchaser 
arising out of the allied deed was inter- 
dicted, and he was precluded from inristlng 
either upon the existence of the deed, or 
upon its legal effect and operation, as a de- 
fect in the title which he had agreed to 
take. CorraU v. CaUdl, iv. 734 

Necessary Averments in Action for Pur- 
ehase-Monty.'] — 6. Assumpsit. The de- 
claration alleged, that, by an agreement 
made between the plaintiff and the defend- 
ant, the plaintiff agreed to sell, and the de- 
fendant to buy, certain buildine ground, 
for the sum of 120/., which the defendant 
agreed to pay the plaintiff, on or before the 
expiration of four years, with interest at 
61. per cent, half yearly, until paid ; and it 
averred that the four years had not ex- 
pired ; that the 120/. had not been paid ; 
and that 12/. had become due for interest : 
— HMt that the declaration was good, and 
that the plaintiff was not bound to aver 
that he had delivered possession of the land, 
or that he had title to the land, or was 
ready and willing to convey it. Wiiks v. 
Smithy z. 355 

Right to casual Profits between Sale and 
Completion of Purchase,'] — 6. The plaintiff, 
on the 26th of April, 1843, agreea to pur- 
chase the manor of S. from the defendant, 
and to complete the purchase, according to 
certain conditions of sale ; and, upon the 
purchase taking place, agreed to sign an 
agreement for payment of the purchase- 
money on or before the 24th of July, 1843. 
It was also agreed, that, on the completion 
of the purchase, the purchaser should be 
entitled to the rents and profits of such 
parts of the estate as were let from the 24th 
of June, 1843. The day of completing the 
purchase was, for the convenience of the 
purchaser, altered from the 24th of June 
to the 24th of July. A tenant of certain 
copvhold premises, parcel of the manor of 
S., having died seised thereof, in 1836, the 
admittance of the parties entitled to be ad- 
mitted was postponed, from time to time, 
at their request, and did not take place un- 
til the Ist of July, 1843 ; and in Decem- 
ber of the same year the fine was paid to 
the defendant. The conveyance of the 
manor to the plaintiff was executed by the 
vendor in August, 1843, and the purchase- 
money was paid in the following Septem- 
ber. An action for money had and re- 
ceived having been brought by the pur- 
chaser affainst the vendor to recover the 
fine : — JUddy that the plaintiff was not en- 
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titled to recover. Hardwkk v. Sandys^ 

xa. 761 

Tenancy ai Will created hy entry before 
CompUHcn of the Purchase.'] — 7. Where a 
party was let into possession of land under 
an agreement of purchase, he paying inte- 
rest after the rate of 5L per centum per 
annum on the purchase-monev until the 
completion of the purchase, which was to 
be in three months; and the purchase not 
being then completed, he contmued in pos- 
session on the same terms: — Held, that 
this was only a tenancy at wiU, which 
mi^ht be determined without notice to 
quit. Doe d. Thomaa t. Chamberlaine, 

V. 14 

[Use and occopation would not lie if the con- 
tract went off: Winterbotiom v. Ingham, 7 Qt. B. 
611.] 

Recovery of D^x)nt»'] — 8. S., the owner 
of a farm, oraUv employed defendant to sell 
it for him. Defendant, without naming 
the seller, agreed, by written memorandum, 
to sell the fimn to the plaintiff for 2700/., 
and gave instructions to an attorney to pre- 
pare a contract of sale by S. to plaintiff. 
Plaintiff naid defendant 100/. denosit in 
part of the purchase-money, ana after- 
wards signed the contract for sale by S. to 
himself, by which contract he agreed to 
pay down immediately on its execution 
100/., as a deposit, for which S. undertook 
to pay interest at 4/. per cent, till the com- 
pletion of the purchase. The contract was 
afterwards rescinded for want of title in the 
seller S. Defendant, before he had notice 
of the rescinding, paid S. 60/., and retained 
the other 60/., though without the consent 
of S., under an agreement by S. to nve him 
one half of any amount above 2600?., which 
defendant might get for the farm : — Held^ 
that plaintiff could not recover any part of 
the 100/. from defendant. Hurl^ v. Baker ^ 

xvi. 26 

Expentee recoverable,"] — 9. In an action 
by the intended purchaser against the ven- 
dor of an estate, the declaration stated ar- 
ticles of agreement between the defendant 
and the plaintiff, whereby the defendant, 
in consideration of 2116/., agreed that he 
would, on or before the 26th day of March 
next, well and effectually convey the estate 
to the plaintiff, &c., with a good title ; and 
the plaintiff agreed, that on the said 26th 
day of March, on having such conveyance, 
he would pay the defendant the purchase- 
money; and that, in case the purchase 
should not be completed on the said 26th 
day of March, the plaintiff was to pay in- 
terest on the purchase-money before it was 
completed. jBreach, that although the 
plaintiff was always, from the making of 
the agreement until and upon the said 26th 
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de^ of March, ready and willing to accept 
a conveyance, and to pay the purchase- 
money, whereof the defendant had notice, 
&c., yet the defendant did not, on the day 
and year last aforesaid, or at any other 
time whatsoever, make a good title to the 
plaintiff of the estate, nor had he at any 
time anysuch title, &c. ; alle^ng damages by 
expenses incurred in investigating the title 
and loss of interest on the purchase-money 
while lying at a banker's : — Held, that upon 
this declaration the plaintiff could not re- 
cover for any expense or loss of interest 
subsequent to the 26th of March. Met" 
calfe V. Fowler, vi. 890 

Sale of Fumiture.2— 10, The plaintiff let 
to D. a nouse and the furniture therein for 
six months. During that period the plain- 
tiff and D. entered into a written contract, 
whereby the pliuntiff agreed to sell the 
house and furniture to I)., the purchase- 
money to be paid on the completion of a 
good title by the plaintiff. Before the com- 
pletion of a good title, the contract was re- 
scinded by consent of both parties: — Held, 
that, under this contract, the furniture 
never vested in D., as his property, and 
therefore could not be taken under an exe- 
cution against him. Lanyon v. Toogood, 

xiii. 27 

Parties tosueJ] — 11. By articles of agree- 
ment, reciting that the defendant had con- 
tracted with J., as the agent of the plain- 
tiff and the other owners of the property, 
for the purchase of the lands therein men- 
tioned, the defendant covenanted with the 
plaintiff, and the several other parties bene- 
ficially interested, to perform such con- 
tract, by paying the purchase-money on a 
certain day, &c. : — Held, that this covenant 
was several, and that the plaintiff might 
sue alone for the non-payment of his share 
of the purchase-money, without joining the 
other parties beneficially interested. Poole 
V. HiU, vi. 836 

Damages for not completing Purchase — 
Declaration^ — 12. Where a party has been 
let into possession of lands under a contract 
of purchase, but does not complete the pur- 
chase, and refuses to pay the purchase- 
money, and no conveyance is executed, the 
vendors cannot recover from him the whole 
amount of the purchase-money, but onl^ 
the damages actually sustained by his 
breach of contract. In assumpsit by the 
vendor against the purchasers of land, the 
declaration stated, that in consideration of 
the plaintiff's selling to the defendants cer- 
tain land, to be paid for as soon as the con" 
v^ance should be completed, the defendants 
promised to purchase and pay for the same. 
Averment, tliat although the plaintiff had 
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allowed the defendants to enter into poseee- 
sion of the landB, and had always heen rea- 
dy and willing to make a good title, and 
offnred the defendants to execute a convey- 
ancoy and would have tendered a proper con' 
vt^ance, but that the defendant* discharged 
him from so doing; yet the defendants did 
not regard their said promise, and did not 
pay the plaintiff the purchase-mont^^ or any 
part thereof. Plea, that no conveyance bad 
ever been made or executed to the defend- 
ants : — HMj on general demun-er, that the 
plea was bad, and the declaration good. 
Qucere^ whether the declaration would have 
been sufificient on special demurrer? Laird 
V. Pt«i, vii. 474 

Conveyance must vest the Thing sold in the 
Purchaser, 1 — 18. A paper, si^ed by the 
defendants, stated, that the plamtifis agreed 
to sell to the defendants all the two upper 
veins or beds of coal, (describing them by 
their name and locality), containing by ad- 
measurement sixteen acres, at the price or 
sum of 111, per acre, to be paid for as fol- 
lows : — the sum of 100^ on the di^ of the 
date thereof, and the remainder by equid 
quarterly payments of 25/. each; and it 
was stipulated, that if the defendants should 
work more coal than in any year should 
exceed 100/., at the rate of T!L per acre, 
they should pay for such excess : — Heldy 
that the instrument did not require an ad- 
valorem stamp as upon a conveyance, un- 
der 55 Geo. 3, c. 184, and that a stamp of 
^s. was sufficient. Phillips v. Morrison^ 

xii. 740 

14. B., a builder, contracted with A. and 
others, trustees of a new hotel about to be 
erected by a company of proprietors, to 
build the hotel, except as to the ironmon- 
ger's, plumber's, and glazier's work, for a 
specified sum, and covenanted to complete 
certain portions of the work within certain 
specified periods, being paid by instalments, 
at corresponding dates; and that, if he 
should neglect to complete anv portion 
within the time limited, he should pay the 
sum of 250/. as liquidated damages. The 
agreement then contained a clause, em- 
powerinff the trustees, in case (inter alia) 
D. should become bankrupt, to take pos- 
session of the work already done by him, 
and put an end to the agreement, which 
should be altogether null and void ; and 
that the trustees, in such case, should pay 
B., or his assignees, only so much monev 
as the architect of the company should ad- 
judge to be the value of the work actually 
done and fixed by B. as compared with 
the whole work to be done. The course of 
business during the progress of the work 
was for the clerk of the works to inspect 
tyvsy article which came in under the con- 
480 



tract, and none were received except on bla 
approval. After the works had proceeded 
some time, B. became bankrupt. Before 
the bankruptcy, certain wooden sash frames 
had been delivered by him on the premises 
of the company, approved bv the clerk of 
the works, and returned to d, for the pur- 
pose of having iron pulleys, belonging to 
the trust«es, affixed to them ; and, at the 
time of the bankruptcy, these frames, with 
the pullevs attached to them, were at B.'a 
shop. He afterwards, but before the issu- 
ing of the fiat, re-delivered them to the 
trustees, and the sash frames being after- 
wards demanded of them by B.*s assignees, 
they gave an unqualified refusal to deliver 
them up : — Held^ first, that the property in 
the wooden sash frames had not passed to 
the trustees at the time of the bankruptcy ; 
secondly, that they were not entitled to re- 
tain them under the agreement, as being 
work already done, they not having been 
fixed to the hotel ; but that, even if they 
were within that clause of the agr^ment, 
it could not bind the assignees, inasmuch 
as their right accrued on the bankruptcy, 
wheress the option of the trustees was not 
to be exercisea until after the bankruptcy ; 
thirdly, that the refusal of the trustees not 
having been limited to the pulleys, the de- 
mand and refusal were sufficient evidence 
of a conversion by them of the wooden sash 
frames, so as to entitle B.'s sssignees to re- 
cover them in trover. Tripp v. Armitaoe, 

iv. 687 



VENDITIONI EXPONAS. 

Nature of JVrit.']—The writ of vendi- 
tioni exponas is a branch of the writ of fieri 
facias, not a distinct process ; and therefore 
a judge has power in vacation, under the 2 
Will. 4, c. 89, s. 15, to order the sheriff to 
return such writ, and an attachment may 
be obtained for disobedience to such order, 
pursuant to the rule of M. T., 3 Will. 4, s. 
18. Hughes y. Bees, iv. 468 



VENIRE DE NOVO. 
See Arbbbt of Judomemt. — Repleadbb. 

1 . Where j;eneral damages are given on 
a declaration m which several branches are 
assigned, one of which is bad, the Court 
will not arrest the judgment, but will 
award a venire de novo. Leach v. Thomas. 

ii.427 
[Confirmed, Ooutdy. Oliver, 2 M. & G. 208.] 

2. The declaration contained a good and 
a bad count, with a general averment of 
damage : — Held, that the Court could not 
arrest the judgment, but that the proper 



VENUE, 



VENUE. 



course was to award a venire de novo. 
£tnblin ▼. Dartnell, xii. 890 

3. Where there is a misjoinder of counts, 
and the jury find general damages, a venire 
de novo cannot be awarded, but tne judg- 
ment must be arrested. An application for 
a venire de novo made by the plaintifiP on a 
subsequent dav in the same term, after a 
rule ror arresting the judgment had been 
made absolute, was held bad in time. 
Comer v. Shew, iv. 163 

Time for Motum,"] — 4. Before the new 
rule of Hilary Term, 2 Will. 4, s. 66, a 
motion for arrest of judgment, or for a 
venire de novo, must in this court have 
been made within the four first days of the 
term next after the triid. New rule ap- 
plies to trials out of term as well as in term. 
All such motions, therefore, in any of the 
courts, must now be made within the four 
first days of term which next occur after 
the trial. Thomas v. Jonet, iv. 28 

6. A declaration in debt contained a 
count on a bill of exchange by indorsee 
against drawer, and also counts for money 
paid and on an account stated. It appear- 
ed from one of the pleas to the first count, 
that the plaintiff and defendant were not 
immediate parties to the bUl, and the Court 
therefore held that the plaintiff could not 
recover on that count ; and the plaintiff 
having at the trial obtained a verdict for 
the amount of the bill, with general dam- 
ages, the Court awarded a venire de novo, 
but refused to arrest the judgment. Lewin 
V. Edwards, ix. 720 



VENUE. 

See Infobmation of Intrusion, 4. 

In penal Action.'j — 1. Since the rule of 
Hilary Term, 4 Will. 4, c. 8, a declaration 
for a penaltjr given by statute, which 
makes the action local, need not aver that 
the penal act was done in the particular 
county, if that county be the venue in the 
margin of the declaration. Cook v. Sioift, 

xiv. 235 

May he changed before Issue joined, on 
special Grounds.'] — 2. Although the general 
rule is, that a motion to change the venue on 
special ^unds cannot be made until after 
issue jomed, yet, if the pleadings and facts 
of the case are such that the Court cannot 
fail to see what the issues joined must be, 
the application may be granted before issue 
joined. Dowler v. Collis, iv. 631 

[Bat, qtusre, see Keynes v. Keynes , 1 DowL, 
N.S., 287, and Hodgs ▼. Churehyard,\1 L.J., C. 
P., 175 ; 12 Jar. 247, where the Court held that 
iinie most first be joined.] 

Rule as to changing in Actum on written 
431 



(%film«f.]^8. The venue may be changed 
in an action on a written contract which is 
to be performed in a particular place, and 
for the breach of which the cause of action 
arises wholly in one county ; and semble, 
that it may be so changed in all actions on 
contracts, though in writing, except on 
specialties, bills, and notes. Mondel v. 
Steele, viii. 640 

[For a historj of the practice as to change of 
venae, wet Attorney 'General y, Churchillf ruu 
171.] 

Cannot be changed in Action on Atvard,"] 
-—4. The venue cannot be changed upon the 
ordinary affidavit in an action on an awai-d. 
And an action of assumpsit for not surren- 
dering to the plaintiff certain copyhold pre- 
mises, pursuant to an award which directed 
such surrender on the plaintiff's paying a 
certain sum to the defendant, is an action 
on an award, within the meanine of the 
rule as to the change of venue. Jaartin v. 
Daws, xi. 734 

[Nor on a banker's cheque: Webb t. Inwards, 
17 L. J., C. P., 157.] 

Affidavit to bring bach should be made by 
Plaintiff, or Plaintiff's Attorney. y-4i. An 
affidavit to bring back the venue made by 
the plaintiff's wife is insufficient, unless it 
appear that the husband was too ill to at- 
tend before a commissioner to make one, and 
that the wife is fully acquainted with the 
nature and particulars of the action. The 
proper person to make the affidavit, under 
such circumstances, is the plaintiff's at* 
tomey. Williams v. Higgs, vi. 133 

UhdertMng to give material Evidence.'] 
— 6. An undertaking to give material evi- 
dence of some matter in issue arising in a 
paiticular county is satisfied by evidence 
arising in that county, which bears on 
the amount of damages. In an action for 
breach of warranty of a horse, in which the 
issue raised on the pleadings was, whether 
the plaintiff bought the horse of the de- 
fendant or not, nayment in Middlesex of 
the keep of the norse, after notice to the 
defendant of its unsoundness, was held suf- 
ficient to satisfy the undertaking to give 
material evidence in that county. Qucsre, 
whether a letter of the plaintiff *s attorney 
to the defendant, written in Middlesex, but 
posted in London, giving notice of the un- 
soundness, and requiring the defendant to 
take back the horse, otherwise it would be 
sold by a certain day, (verbal notice to the 
same effect having l>een previously given to 
him), was sufficient to satisfy such under^ 
taking ? Greenway v. Titchmarsh, vii. 221 

7. A letter written and posted in county 
A.y and addressed to and received by the 
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plaintiff in county B.. wherebv the defend- 
ant admits a part of the debt claimed in the 
action, is evidence sufficient to satisfy the 
plaintiff's undertaking to give material 
evidence in county A. Hall v. Stwy, 

xvi.63 
[See also Fox ▼. Wilkmt, lb. 64, n. The mi- 
dertaktng is satisfied by proving any tact which 
materially conduces to the establishing of matter 
which may be in issue, arising in the county to 
which the canae is restored, and tending to en- 
hance the damages— Per T%ndal, C. J., and 
Mdule and CreMtwell, JJ. ; diseentiente, Erie, 
J. : Clark v. Duntford, 2 C B. 724. See also 
Lee V. Simpeon, 3 C. B. 871 ; Colline v. Jemkine, 
4 Bing. N. C. 225.] 

Objection must he taken at Nisi PriuSyif 
material EMence he not ^venJ] — 8. Where 
the venue has been retained in the county 
in which it was originally laid, on under- 
taking to ^ve material evidence in that 
county, it is no ground of nonsuit that the 
plaintiff has not given material evidence in 
that county, unless the objection be taken 
at Nisi Prius. How v. Pietard, ii. 373 

Construction of an Agreement to ehat^e,] 
— 9. A special jurv cause, of which the 
venue was in Middlesex, not having come 
on for trial at the sittings for which it was 
set down, the parties signed a consent that 
the record should be altered by changing the 
venue to London, and consented thereby to 
all necessary alterations consequent on such 
change of venue being made in the record, 
and that jury process should be issued, &c. 
as if the cause had been regularly set down 
for the sittings in London ; and that the 
rule for a special jury should be amended 
by directing it to the Sheriffs of London, 
and a special jury should be thereupon 
summoned by the Sheriffs of London ; and 
that all the costs of, and occasioned by, that 
arrangement, should be the costs in the 
cause, and abide the event. The cause 
came on for trial at the sittings in London, 
and was then referred to an arbitrator, who 
decided it in favour of the defendant : — 
Heldy that under the above agreement the 
defendant was entitled to the costs of the 
special jury summoned by him in London, 
as costs in the cause, and without any cer- 
tificate for a special jury. Oesves v. Oor^ 
ton^ XV. 186 

VERDICT. 

See CovBxiNT, IV, 4.— Trespass, II, 2. 

Mistake not amended.'] — 1. In an un- 
defended action on a mortgage-deed, the 
plaintiff's counsel inadvertently tooka ver- 
aict for the principal money only, omitting 
to include the interest. The Court refused 
to increase the verdict. Baker v. Broum^ 

ii.l99 
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Allegaiion of Promise,'] — ^2. The want of 
an allegation of a promise to pay, in an in- 
debitatus count, is not supplied, even after 
verdict, by a plea of non assumpsit pleaded 
to the whole declaration ; nor by the state- 
ment at the commencement of the declara- 
tion, that the defendant was summoned to 
answer in an action on promises, or the 
conclusion, that, ** in consideration of the 

5 remises respectively before mentioned, the 
efendant promised to pa^'' &c., such pro- 
mise being confined in its terms to other 
counts. Sifter v. JHoaty ii. 66 

Entry of Verdict,'] — 3. Where the plain- 
tiff, in an action of assumpsit, claimed, by 
his bill of particulars, the sum of 36/. 2f. 
4i., being the balance of a certain account, 
to which the defendant pleaded the general 
issue, payment, and a set-off, except as to 
the sum of 6s, (which was piud into court); 
and at the trial proved payment to the 
amount of 29/. Us, 3</., and a set-off to the 
amount of 16/. 10s. *!d. i-^Held, that the 
defendant was not entitled to have a ver- 
dict entered for him on those pleuL for the 
amount proved under them. Kilner v. 
BaiU^y V. 382 



^ Repugnancy is no O^'seftofi.l— 4. Assump- 
sit on an agreement to build a house ac- 
cording to certain drawings, plans, and 
specifications, and to the satisfaction of the 
plaintiff, &c. The defendant pleaded, first, 
non assumpsit ; secondly, that he did the 
works to tue satisfaction of the plaintiff; 
thirdly, that before the breach the contract 
was rescinded ; fourthly, leave and license; 
and also other pleas alleging deviations from 
the contract by agreement with and com- 
mand of the plaintiff. Issues having been 
joined and taken on those pleas, the cause was 
at the assizes referred to an arbitrator, who 
awarded a general verdict to be entered for 
the defendant. The verdict, and jud^ent 
thereon, having been entered accordingly : 
— Heldy that the record was not repugnant, 
so as to afford ground of error. Vooper v. 
Langdony x. 785 

Defect cured hy Verdict,'] — 6, In trover 
against four defendants by the assignees of an 
insolvent, the first count alleged tnat the in- 
solvent, before his insolvency, was possess- 
ed of certain goods, &c. ; that the same 
afterwards, and before the insolvency, came 
to the possession of two of the defendants by 
finding; that these two defendants would 
not deliver them ; and that the said defend- 
ants, after the insolvency, converted them. 
The second count was on the possession of 
the assignees, and alleged a conversion by 
the said defendants : — Heldf after verdict, 
that the dechuration allied in each count 
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WAIVER. 



8 sufficient breach as affainst the four de- 
fendants. Skeen v. Rimey v. 175 

6. On a declaration in trover for goods, 
chattels, and fixtures, (enumerating, among 
other merely moveable articles, stoves, 
shelves, closets, cupboards, &c.): — Heldy 
after verdict, (general damages having been 
assessed on the whole declaration), that the 
word ^^ fixtures" would not necessarily be 
taken to mean things affixed to the freehold ; 
and, therefore, the judgment ought not to 
be arrested. Sheen v. Kkkiey v. 176 

7. Case. The declaration stated, that 
the defendant wrongfully and injuriously 
caused to be kept and continued large quan- 
tities of materials, with dirt and rubbish 
before them, wrongfully &c. placed upon 
the common and public highway, near and 
at the side of a certain waU, and* near to a 
canal ; by means whereof, afterwards, to 
wit, on &c., to wit, in the night, the plain- 
tifi^, lawfully paasingalone the said highway, 
was induced and caused to walk on and 
over the said quantities of materials, &c., 
and to slip and fall over the said wall, and 
thence into the said canal. The juiy having 
found a verdict for the plaintiff — Hddy 
on motion in arrest of judgment, that the 
declaration was sufficient. Ooldthorpe v. 
Hdrdmany xiii. 377 

8. The only foundation of an action for 
a malicious arrest, under 1 & 2 Vict. c. 110, 
is, that the plaintiff has obtained the judge's 
order for the capias by falsehood or fraud. 
The declaration must, therefore, shew that. 
But,after verdict,a declaration was held suf- 
ficient which alleged that the defendants, 
not havinff any reasonable or probable 
cause to believe that the plaintiff was about 
to quit England, falsely and maliciously, 
and without any reasonable or probable 
cause, caused and procured a judge to make 
an order for a capias against the plaintiff, 
and falsely &c., by colour of the said order, 
caused a capias to be sued out thereon, and 
the plaintiff to be arrested under it. Da- 
niels V. Fielding^ xvi. 200 



VICE-ADMIRAL. 

See Trover, I, 8. 

Chads must he derelict to hutify Deten- 
tion for Sahctge,'] — A vessel, having run 
ashore on the coast of Essex, was assisted 
by the owner of a smack, who put down an 
anchor and a hawser attached to the vessel 
for the purpose of securing her. The smack 
then left her for the purpose of carrying 
away some of her stores, with the intention, 
however, of returning. The owner of an- 
other smack came to her afterwards, and 
finding no one in or near the vessel, and 

VOL. XVI. 



her deck under water, took away the an- 
chor and hawser, and delivered them up 
to the Deputy Vice- Admiral of Essex :— 
Hddy that the anchor and hawser were not 
parted with, or left and abandoned, within 
the meaning of the 1 & 2 Greo. 4, c.76, s. 1, 
and that the Deputy Vice- Admiral was not 
justified in detaining them until salvage 
was paid, or security given for its payment. 
Clark V. Chamberlainy ii. 78 



VOIR DIRE. 
See WmiEss, II, 1. 

VOLUNTARY DEED. 

See Assignment. — Fraudulent Convey- 
ance. — Insolvent, I, 6-10. 



VOLUNTARY PAYMENT. 

See Bankruftct, III, 29. 

Voluntary payments, made in contempla- 
tion either of insolvency or bankruptcv, 
may be recovered by the assignees, which- 
ever event happens. Offden v. Stoney xi. 494 



WAGER. 

See Interpleader, 1, 10. — Particulars of 
Demand, II, 7. — Stock, 3. 

As to the Result of a Criminal Trial is 
voidJ] — 1. A wager, as to the conviction 
or acquittal of a prisoner on trial on a cri- 
minal charge, is illegal, as being against 
public policy. Evans v. JoneSy v. 77 

[A judge cannot refuse to try a cause because 
it is a wager : lb. 80.] 

On a Foot-race is legalJ] — 2. A wager of 
less than 10/., on a foot-race to be run for a 
sum under 10/., before the stat 8 & 9 Vict. 
C.108, s. 18, was legal and valid, and neither 
of the betters could recover back his stake 
from the stakeholder before the determi- 
nation of the event. Emery v. RichardSy 

xiv. 728 

[All contracts hj way of gaming or wagering 
are now null and void, by 8 & 9 Vict. c. 109, 
B. 18.] 



WAIVER. 

See Arbitration, III, 3. — Bail, I, 9.— 
Costs, III, 4. — Irreoularitt. — Judg- 
ment, 2. — Lien, 3. — New Trial, 10, 11. 
— Practice, I, 8.— Scire Facias. — She- 
riff, II, 3. — Warrant of Attorney, I, 
4.— Writ of Trial, II, 4. 

Laches,'] — 1. The defendant should come 

4r 
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WARRANT OF ATTORNEY. 



within a reasonable time, and before the 
next step is taken. Shield v. Quiekj 

Tiii.290 

Summons far 7%me to plead.']— 2, When 
a rule to plead is given before notice of de* 
claration, it is irregolar ; but the irregula- 
rity is waived by taking out a summons 
for time to plead. Pope v. Mann^ ii. 881 

Summons for Time to pl^ad^ when no 
Waiver J] — 3. If a plaintiff makes an affi- 
davit of debt against two defendants, and 
issues a capias against both, but declares 
against one only, it is irregular. Where 
the defendant, in vacation, took out a sum- 
mons at Chambers, to set aside the declara- 
tion for such irregularity, which the judge 
dismissed, and refused the defendant time 
to apply to the Court in term, and the de- 
fendant then took out a summons for time 
to plead : — Heldy that this was not a waiver 
of the irregularity. Woodcock v. Kilbv^ 

i.41 



Demand of Particulars.y—A* A defect in 
affidavit to hold to bail is not waived by 
applying for particulars or demanding a de- 
claration. Hodgson v. JDowelly ill. 284 

By Plea."] — 5. Pleadingto the declaration 
is a waiver of any irregularity in it— e. ^. 
if it be trespass — though commenced m 
case. Hudson v. Nicholson^ v. 444 

Time to repfy,"] — 6. Obtaining time to 
reply is a waiver of an objection that the 

Elea is not an issuable one, the defendant 
aving been under terms to plead issuably. 
TroU V. Smithy ix. 765 

Retainer of Notice of Trial is no Waiter, "] 
—7. The retaining an irregular notice of 
trial is no waiver of the irregularity. Dig^ 
nam v. Ihbatson^ iii. 431 

8. Where a second trial took place with- 
out leave of the Court after an abortive re- 
ference — Heldy that such trial was irre- 
gular, and was not waived by the defend- 
ant's attorney attending and examining a 
witness under an order obtained by the 
plaintiff's attorney (after the other party 
nad refused to go on with the reference) for 
the examination of a witness on interroga- 
tories, under 1 Will. 4, c. 22, s. 4. HaSv, 
BousCy iv. 24 

[In Smith v. Sparrow^ 1 B. C. Rep. 340, it 
was held, that, whm the arbitrator bad examined 
the plaintiff without authority, the defendant had 
not waived the objection to the validity of the 
award by cross-examining the plaintiff.] 

By proceeding in an Award."] — ^9. Pro- 
ceeding in a reference is a waiver of any ob- 
jection to the time not having been properly 
enlaiged. HaUeU y. HaUm^ v. 25 
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Ta9eBtion^ — 10. Attending 

taxation is^ a waiver of the irregularitv in 
the non-delivery of a copy of the bill of 
costs and affi&vit of increase with the 
notice of taxation. Wiliins v. Perhns. 

U.315 
[So it is a waiver of an irregularity in signing 
jac^:ment without an appearance, where the bill 
of costs contains no charge for such appearance : 
Hawkins v. Hasull, xii. 776 ;— but not if the 
judgment be a nullity: Archard v. Garrard^ 
6 Dowl. P. C. 132. With respect to all defecU 
in process, which is the fonndation of a snit, I 
hardly know any such defect which may not be 
cured by the party appearing to it, and attend- 
ing as if he had had his notice, and as if the pro- 
cess were valid— Per Lord Brouffkam, Taylor 
V. Cnemson, 11 01. & Fin. 643.] 

TreaUng Plea as iVif/%.]-- 11. If apkin- 
tiff treats a plea as a nullity, and signs 
judgment as ror want of a plea, he so treats 
it for all purposes, and cannot afterwards 
say that it was merely irregular, so as to be 
a waiver of the demand of a plea. Hough 
V. BiMdy i. 314 



WARRANT. 

See CoifvicnoN, — Landlord and Tenant, 
V. — Master and Servant, 6, 7. — ^Poor- 
rate, 3. — Rate, 3. — Small Debts Act. 
Imall Tenements Act. 



SuJ/Meney of StaUment.] — ^1. A warrant 
of distress for poor-rates need not in terms 
state that the refusal to pay the rate was 
proved upon oath; it is enough to state 
that it was duly proved. The misrecital, 
in a warrant of distress for poor-rates, of 
the dale of the rate, is not material. Or- 
merod v. Chadwidt, xvi. 367 

8. A warrant was directed **to the 
messenger of the said court, and to his as- 
sistants^ and to the governor or keeper of 
her Majesty's gaol of the castle of York :'* 
— ^^(SM sufficient, without naming the mes- 
senger. Eat parte Lord^ xvi. 462 



WARRANT OF ATTORNEY. 
See Cognovit, — Infant, 1. 



I. Generally. 
II. Attestation, under 1 & 2 Vict. 

c. 110. 
III. Sbttino aside. 

I. Generally. 

Under the Bankrupti^ Statutes.]^!. The 
assignees of a bankrupt are entitled to re- 
cover, in trover, goods bon& fide seized by 
an execution-creditor under a fieri facias, 
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WARBAWT OF ATTORNEY. 

on 8 judgment upon a warrant of attomeyy 
after a secret act of bankruptcy, but not 
sold until after the date and issuing of the 
fiat, and notice thereof; and the stat. 2 & 

3 Vict. c. 29, does not protect such an exe- 
cution. Ski^ V. Carter^ xi. 671 

[See the other cases, supra, BikNKBUPT, III, 
33-37.] 

Filing e8sefaial,'\~-2, A warrant of at- 
tome^r which is not filed within the period 
prescribed by the 3 Geo. 4, c. 39, b void 
against the assignees in bankruptcy of the 
debtor, although judgment be signed and 
execution issued on it before the commis- 
sion of the act of bankruptcy. In such 
a case the assignees may maintain money 
had and received against the execution- 
creditor, to whom the goods were assigned 
by the sheriff in specie, at an appraised va- 
lue. Bittleston Y, voopeTf xiv«. 399 

[Filing is onnecesaary if judgment be signed 
within twenty-one days : Green v. Wood, 7 Q. 
B. 178.] 

Judgment ma^ he signed in Vacation.'] — 

3. Where a warrant of attorney, datea in 
July, authorised certain attomies to appear 
&c. *' as of Trinity Term last, Michaelmas 
Term next, or any subsequent term," &c., 
and judgment was signed in August as of 
the preceding Trinity Term :— ZTeW, that 
this was regular, notwithstanding the rule 
of Hilary Term, 4 Will. 4, s. 3, which 
provides, that ** all judgments, whether in- 
terlocutory or final, shall be entered of re- 
cord, of the day of the month and year, 
whether in term or vacation, when signed, 
and shall not have relation to any other 
time." Jarvis v. Souths xiii. 162 

[This virtually overrules Cobhold v. Chilver, 

4 Scott N. R. 678 ; Rayment v. Smith, 1 Dowl. 
& L. 166. See all the cases reviewed: Alcoek 
V. SuMife, 1 B. e. Rep. 313 ; 11 Jur. 126.] 

Waiver of Scire Facias.']— 4. InAueust, 

1841, the defendant executed to the plain- 
tiff a warrant of attorney, with a defeas- 
ance. Judgment was signed thereon on 
the 13th September, 1841, but the roll was 
never carried in. By a judge's order ob- 
tained by consent on the 9tii September, 

1842, it was ordered that execution should 
issue on the judgment without a sci fa. 
On the 14th September a fi. fa. was issued, 
which was returned nulla bona on the 29th, 
and filed on the 20th December, 1842. In 
April, 1845, an alias fi. fa. was issued, 
under which the defendant's ffoods were 
taken. He afterwards became oankrupt : 
— Heldy first, that the judge's order was not 
void as against the assignees, under 3 Geo. 

4, c. 39 ; secondly, that the alias fi. fa. was 
regular ; for that since the stats. 2 Will. 4^ 
c. 39, and 3 & 4 Will. 4, c. 67. succeeding 
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WARRANT OF ATTORNEY. 

writs of execution need not be tested on 
the return-day of the preceding writ, and 
mav be sued out at any time afterwards, 
without the necessity of entering continu- 
ances on the roll. Harmer t. Johnson^ 

xiv.3d6 



II. Attestation, vudxb 1 & 2 Vict. c. 110. 

Plaintiff '9 Auonuy cannot attea.] — 1. 
In order to make a cognovit valid, its exe- 
cution must be attested by an attorney at- 
tendinff on behalf of the defendant, other 
than tne attorney acting for the plaintifiP. 
Mason y. Kiddle, v. 513 

[See RUing v. Dolphin, 8 Dowl. P. C. 309, 
where the defendant's usual attorney also acted 
for the plaintiff, and the warrant was set aside. 
So, where the attesting witness was London 
agent to the plaintiff's attorney, and paid by him : 
Pryor v. Swayne, 2 Dowl. & L. 37. But the 
fact of payment by the plaintiff is immaterial, 
if there be an adoption by the defendant: Pease 
V. Welli, 8 Dowl. P. C. 626.] 

2. Where, on the execution of a warrant 
ot attorney, one attorney only was present, 
and attested it on behalf of the defendant, 
who had acted on previous occasions for the 
plaintiff, and who made out his bill for the 
obtaining and preparation of the warrant 
of attorney to tne plaintiff, the Court 
held, that ne was not such an attorney 
*' attending on behalf of the defendant" as 
to satisfy the 1 & 2 Vict. c. 110, s. 9, and 
set aside the warrant of attorney. Sander^ 
son v. Westle^y vi. 98 

3. The defendant having agreed to give 
the plaintiffs a warrant of attorney, to se- 
cure his debt to them, the plaintiffs em- 
ployed P., an attorney, to prepare it. P. 
called with it on the defendant, and told 
him it must be signed in the presence of 
some professional man, and that he should 
procure Mr. S. to attest it, and the defend- 
ant accordingly went to procure S.'s at- 
tendance, but met him In the street, when 
P. told him the^r were comine to his, S.'s, 
office, that he might witness the execution 
of a warrant of attorney by the defendant. 
The defendant then suggested that they 
had better go to P.'s omce, which was 
nearer. They went there accordingly. P. 
placed the paper in S.'s hands, and S. then 
read over and explained the warrant of at- 
torney to the defendant, and asked him 
whetner he wished him to witness the exe- 
cution of it, as his attorney ? The defend- 
ant replied that he did, and then signed it, 
and S. attested it. P. offered to pay S. for 
his attendance, but he said, as it would 
come out of the defendant's pocket, he 
should make no charge, for which the de- 
fendant expressed himself obliged : — Held^ 
that S. was not expressly named by the 
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defendant, and attending on his behalf, so 
as to satisfy the stat. 1 & 2 Vict. c. 110, 
B. 9 ; and the warrant of attorney, and 
judgment signed thereon, were set aside. 
Semoley that this is an objection which can- 
not be waived by the defendant. Oripper 
V. Brktow, Ti. 807 



Adoption Iw Defendant is sujficient.y- 
A warrant of attorney is not ritiatea by 
the fact, that the name of the attorney who 
attests it on behalf of the defendant was 
first suggested* by the plaintiff's attorney, 
if he was expressly adopted by the defend- 
ant as his attorney for tnat purpose. Tay- 
lor Y.NichoUsy vi. 91 

[The defeadant miut be aware that he has an 
option. See Bice ▼. Lituted, 7 Dowl. P. C. 
153 ; Walton ▼. Chandler, 1 C. B. 306 ; Joel 
T. Dicker, 5 Dowl. & L. 1, under Reg., M. T., 
42 Geo. 3.] 

The Attestation need not state the Nomi- 
nation,'] — 5. To constitute an express nam- 
ing of an attorney, within the stat. 1 & 2 
Vict. c. 110, 8. 9, it is sufficient if the at- 
torney be named by another party, and 
adopted by the defendant, who calls upon 
him to request him to attest the execution 
of the cognovit; and it is not necessary that 
he should be in the first instance named by 
the defendant. The attestation need not 
state that the attorney was named by the 
defendant ; it is sufficient if he therem de- 
clares himself to be attorney for the de- 
fendant, and states that he subscribes as 
such. Oliver v. Woodroffe^ iv. 650 

6. Under the stat. 1 & 2 Vict. c. 110, 
s. 9, the attestation of on attorney to a 
cognovit must not only stato that he is the 
attorney for the party executing it, but 
also that he subscribes his name as such at- 
torney. Potter v. Nicholson, viii. 294 

[The words of the statute need not be follow- 
ed. It ii sufficient if it appear by necessary 
inference that the witness attended as the attor- 
ney for the party at his request, and that he 
subscribed his name as such attorney : Lewis v. 
Lord Tanierville, 2 C. B. 463 ; Gay v. Hall, 
5 Dowl. & L. 522.] 

SuJIciency.'] — ^7. The following attesta- 
tion of a cognovit was held to satisfy the 
1 & 2 Vict. c. 110, B. 9 :— •** Duly executed 
by the above-named R. G., in the presence 
of me, the undersigned S. B., attorney on 
behalf of the said K. G., expressly named 
by him, and attending at his request ; and 
I hereby declare that 1 subscribe my name 
as witness to the due execution hereof by 
the said R. G., and* as his attorney, and 
that, previous to the execution thereof by 
the said R. G., I infoimed him of the na- 
ture and effect thereof." Signed, " S. B.," 
&c. Phillips V. Gibbs, xvi. 208 
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8. Where a cognovit, executed since the 
passing of 1 & 2 Vict. c. 110, was attested 
as follows : — "Witnessed by me, W. P., as 
the attorney of the said A. B., attending at 
the execution hereof at his request, and 
expressly named by him f * — Held, that it 
was insufficient. The attestetion ought to 
contain words which shew with certainty 
that the subscribing witness is the attorney 
of the party executing it, and that he at- 
teste or subscribes the execution as such 
attorney. Htbbert v. Barton, x. 678 

Double Attestation.'] — ^9. A double attes- 
tetion (the first being insufficient, within 
the 1 & 2 Vict. c. 110, s. 9) does not in- 
validate a cognovit. A cognovit was sign- 
ed by W. T., and attested thus :— " Wit- 
ness, J. B., of &c., attorney at law. Signed 
in the presence of me, the undersigned ; and 
I hereoy certify and declare, that I am the 
attorney of the said W. T., and that I at- 
tended at his request to inform him of 
this cognovit, and that I have informed 
him of the nature and effect thereof ; and 
I hereby sign my name as his attorney. 
R. R. :'' — Held sufficiently attested, and 
that the words " Signed in the presence " 
&c. must be token to refer to the signature 
of W. T. Ledgard v. Thompson, xi. 40 

10. The cognovit need not be read over 
to the defendant before execution, if he be 
informed of ite nature and effect. Oliver v. 
Woodroffe, iv. 650 

StattUe does not apply to AttomiesJ] — 11. 
Where the party giving the warrant of at- 
torney is an attorney, no other attorney 
need be present. Chipp v. Harris, v. 42i) 

Attorney, when liable as for Negligence.] 
— 12. A warrant of attorney was attested 
in the form following : — '* Signed, sealed, 
and delivered by J. A., in my presence, and 
I subscribe myself as attorney for the said 
J. A., expressly named by him to attest 
his execution of these presents :" — Held, by 
Alderson, B., to be insufficient; Parke, B., 
dubitante. But, assuming such attestation 
to be bad, held that it was not such gross 
negligence as to preclude the attorney of 
the creditor from recovering his chaiges in 
respect of the warrant of attorney, it hav- 
ing been set aside as defective. Elkington 
V. Holland, ix. 6d9 



III. Seiting aside. 

Bankrupt Defendant may apply.'] — 1. A 
defendant may apply to set aside a warrant 
of attorney, and the judgment thereon, on 
the ground of a non-compliance with the 
requisitions of the 1 & 2 Yict. c. 110^ s. 9^ 
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although he have hecome hankrttpt since 
the execution of it. Te^hr v. NiekoUay 

vi.91 

Third Person cannot,"] — 2. The provision 
in the statute is for the benefit oi the de- 
fendant onl V ; and, therefore, a third party, 
who may oe prejudiced by a judgment 
against his debtor, cannot object that no 
attorney attested Uie execution of the war- 
rant of attorney on which such judgment 
is founded. CAipp v. Harris^ v. 430 

[Not even a co-sarety, after the debt hat been 
paid under the judgment : Price v. Kemp, 7 Q. 
B. 838.] 

3. An application to set aside a warrant 
of attorney, on the ground of its not hav- 
ing been duly attest^, in compliance with 
the statute, can only be made by the party 
himself, or by an attorney employed and 
authorised by him for that purpose. Lewis 
Y. Lord Taniervilley xi. 109 

[Aee. Hume v. Weiiesley, 8 Q. B. 521.] 

Affidavit as to Age of Defendant J]— A, 
The Court refused to set aside a warrant of 
attorney, dated August 1st, 1835, on the 
affidavit of the defendant, that when he 
gave it " he was an infant of the age of 
twenty years, or thereabouts," together 
with proof of his register of baptism, dated 
in September, 1815. Weaver v. Stokes^ 

^ i. 203 

WARRANTY. 

See False Repbesbntation. — General 
Issue, I, 6.— Insurance, II, 8. — ^Ven- 
dor AND Purchaser. 

Sale of existing Chattel,'] — 1, In the bar- 
gain and sale of an existing chattel, by 
which the property passes, the law does not 
(in the absence of iraud) imply any war- 
ranty of the good quality or condition of 
the chattel so soldr— Per Cur, Barr v. 
Gibs(my iii. 399 

[See Covenant, I, 8.] 

On Sale of specific Chattel is not tm- 
plied.l — 2. The defendant sent to the plain- 
tiff (the patentee of an invention known as 
*' Chanter's Smoke-consuming Furnace'*) 
the following written order : — ** Send me 
your patent hopper and apparatus, to fit up 
my brewing copper, with yonr smoke-con- 
suming furnace: patent right, 15/. 15«. ; 
iron work not to exceed 51. 6s, ; engineer's 
time fixing, 7s. 6d. per day." The plaintiff 
put up accordingly on the defendant's pre- 
mises one of his patent furnaces, but it was 
found not to be of any use for the purposes 
of a brewery, and was returned to the plain- 
tiff: — Heldy (no iraud being imputed to 
plaintiff), that there was not an implied 
warranty on his part that the furnace sup- 
plied should be fit for the purposes of a 
orewery ; but that the defendant having 
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defined by the order the particular machine 
to be supplied, the plaintiff performed his 
part of tne contract oy supplying that ma- 
chine, and was entitled to recover the whole 
15/. 15f., the price of the patent right. 
Chanter v. Hoptins^ iv. 399 

[If a manufacturer supplies goods with know- 
ledge of the purpose for whidb they are to be 
used, there is an implied warranty of their fit- 
ness : Brown v. EdgingUm, 2 M. & G. 279 ; 
Shepherd v. Pgbus^ 3 M. & G. 878. See supra, 

YbNDOBANO PUBCHASBB, 2,n.] 

3. There is no warranty upon the sale of 
provisions by a person not a common trader, 
that they are wholesome. Bumby v. Bol- 
lett, xvi. 644, 653 

[11 & 12 Vict. c. 107, s. 3, makes the selling of 
unwholesome meat punishable.] 

WASTE. 

Cutting down WiUaws,] — ^1. Lessee for 
years cutting down willows and leaving the 
stools or butts, from which they will shoot 
afresh, is not waste, unless they are a shel- 
ter to the house, or a support to the bank 
of a stream against the water. Phillips v. 
Smith, xiv. 589 

Tenant'Ot'WiU is not liable for permis- 
sive Waste.] — 2. A declaration in case 
stated that the defendant held and occu- 
pied a messuage, &c., as tenant thereof to 
the plaintiff, under a demise thereof made 
by tne plaintiff to the defendant, by reason 
of which said tenancy it became and was 
the duty of the defendant to manafi;e and 
use the said tenements in a tenant- like and 
proper manner, and not to permit or com- 
mit waste thereto ; yet the defendant did 
not mana^ and use the said tenements in 
a tenant-like and proper manner, but, on 
the contrary thereof, wrongfuUv and un- 
justly sufferied and permitted them to he 
waste, ruinous, &c., for want of tenantable 
and necessary repairs : — Heild bad, on gene- 
ral demurrer, for not shewing that the de- 
fendant was more than a tenant-at-wiU, 
who is not liable to an action for permissive 
waste. SemblCf a tenant for years is liable, 
under the Statute of Gloucester, 6 £dw. 1, 
c. 5, to an action for permissive waste. 
Harnett v. Maitlandy xvi. 257 

Voluntary Waste not recoverable under 
Allegation of permissive Waste.] — 3. In an 
action on a covenant to keep demised pre- 
mises in tenantable order and repair, and 
at the end of the term to deliver them up 
in such tenantable repair, the breach as- 
signed was, that the defendant did not nor 
would sufficiently repair and keep the said 
messuages, &c. in tenantable order and re- 
pair, nor deliver them up in such tenant- 
able repair at the end of the term ; hut, on 
the contrary thereof, suffered and permitted 
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the premises to be and continue, and the 
same were, ruinous and in decay for want 
of needful and necessary reparations, &c., 
and the defendant, at the end of the term, 
left them so out of repair : — Heldyihsi un- 
der this breach the lessor could not recover 
for voluntary waste, as by removing win- 
dows, &c. ^dge y. PembiBrtony xii. 187 
[In Mariin t. Gilham, 7 Ad. & £U. 540, 
permiflsive waste was held not recoTerable, un- 
der a breach that the defendant cut down trees, 
and '' otherwise naed the premises in so nnte- 
nant-like and improper a manner *' that they be- 
came dilapidated, &c.] 

Agreement not to commit Wcutejy—A, A 
breach, in an action by landlord against te- 
nant, that the tenant threatened to commit 
waste unless he were paid a certain sum by 
the incoming tenant, and that the latter 
was therebjr compelled to and did pay him 
that sum, m order to prevent his commit- 
ting such waste, is bad. Leach v. Thomas^ 

iL427 

Iwunction,^ — 5. To justify an injunction 
pending an information, the waste should 
DC of such a nature, as to cause irrepara- 
ble injury. Attorney-General v. Hallett^ 

xvi. 569, 581 



WATER. 

See EviDENCB, VII, 1. — PREscRiPnoN Act. 

Right to weJ] — 1. Each proprietor of the 
land has a right to the advantage of the 
stream flowing in its natural course over 
his land, to use the same as he pleases, for 
any purposes of his own, not inconsistent 
with a similar right in the proprietors of 
the land above or below ; so that neither 
can any proprietor above diminish the 
quantity or injure the quality of the water, 
which would otherwise naturally descend, 
nor can any j>roprietor below throw back 
the water without a license or grant of 
the proprietor above. Acton v. Blundell^ 

xii. 849 

[Recognising Maton v. Hill, 5 B. & Ad. 1 ; 
and Wright v. Howard, 1 Sim. & St. 190.] 

Bi^ to artificial Watercourse by Unjcy- 
ment — Presumption of Grant.']— -2, Before 
the year 1705, a company of adventurers 
had begun to construct a sough or level, 
now dSled the Cromford Soueh, for the 
purpose of draining a portion of the mineral 
nela in the wapentake of Wirksworth, in 
Derbyshire ; bemg remunerated, by agree- 
ment with the proprietors of the mines, by 
a portion of the lead ore raised within the 
district benefited thereby, (technically call- 
ed the title of the sough). The water from 
this sough flowed into a brook called Bon- 
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sail Brook, and their united waters turned 
an ancient com-miU. In 1738, they leased 
this easement of continuing and maintaining 
the sough to certain parties for 999 years. 
In 1771, A. obtained a lease for eighty-four 
years, from the owner of the land through 
which the sough was made, of the brook, 
of the stream of water issuing from the 
sou^h into it, and of the piece of land on 
which the corn-mill stooa, with the right 
of erecting mills thereon ; and, aocordinglv, 
in 1772, erected extensive cotton-mills 
thereon, partly on the site of the ancient 
corn-mill, ana they were worked by the 
same junction of the two streams. This 
lease contained a proviso, that if^ during 
the tenn, the stream issuing from Cromford 
Sough should, by the bringing up of any 
other sough, or by unavoidable accident^ 
be taken away or lessened, so that there 
should not come to the mills sufiicient vra- 
ter for working them, and the lessor should 
not be able otherwise to supply it, it should 
be lawful for A. to take down the millsi 
and remove them to another piece of ground 
therein described, of which a lease should 
be granted for the rest of the term. In 
1789, A. purchased from the lessor the ab- 
solute interest in the land leased, and in 
that through which so much of the sough 
was made as lay within the manor of Crom- 
ford. In the meantime, another company 
had, in 1771, commenced the construction 
of another sough on a lower level, called 
the Meer Brook Sough, (commencing with- 
in the manor of Wirksworth), for tne pui^ 
pose of draining a larger portion of the mi- 
neral field, under a similar license from the 
same mine-owners who had before used the 
Cromford Sough. In 1886, Meer Brook 
Sough having been so &r extended into 
Cromford as to drain Cromford Sough, the 
water supplying A.'s mills was thereby 
diverted : — Held, that, under the circum- 
stances, A. had not acquired, by his user of 
the water issuing fromCfromford Sough, such 
a risht to it as to entitle him to maintain an 
action against the proprietors of the Meer 
Brook Souffh, this being an artificial water- 
course, made for a particular and temporaipr 
purpose, and its water having been origi- 
naliv taken by him with notice that it 
might be discontinued, and the circum- 
stance not being such as to afibrd any pre- 
sumption of a grant b^ the owners of the 
mines ; and that he did not acquire such 
right by force of the stat. 2 & 3 Will. 4, c. 
71, s. 2. Arkwright v. Gell, v. 203 

[Moion V. Hill, 2 B. & Ad. 312, was intended 
to correct the notion, (see Williams y» Morland, 
2 B. & C. 910), that flowing water was publici 
juris, and capable of appropriation by the first 
occupant for a beneficial purpose — Per Parke, 
B., p. 220. The fscts were stated in a special 
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eue/for'the Court to draw inferences of feet, 
whidi is noticed in Magor t. Chadwiek, U Ad. 
& Eli. 57 ly 585. In Uiat case the doctrine was 
laid down, that " the law of watercourses is the 
same, whether natural or artificial."] 

Ei^kt to stdfterraneaus lVater.']^2. The 
owner of land, through which water flows 
in a subterraneous course, has no risht or 
interest in it which will enable him to 
maintain an action against a land-owner, 
who, in carrying on mining operations in 
his own land in the usual manner, drains 
away the water from the land of the first- 
mentioned owner, and lays his well dry. 
Qcksrs, if the well had been ancient, whe- 
ther there would hare been any difi^erence? 
Acton y. Blundell, xii. 824 



Claim to WaUrcowr9e,'\—A* A claim by 
an owner of a copper-mine to sink pits on 
his own land, to nil such pits with iron, 
and to cover the same with water pumped 
from the mine, for the purpose of precipi- 
tating the copper contained in such water, 
and afterwards to let off the water impreg- 
nated with metallic substances into a water- 
course upon the land of another, is a claim 
to a watercourse within the 2nd section of 
2 & 3 Will. 4, c. 71. Wright v. WiUiama, 

5. In case for the dlTersion of water, the 
plaintiff alleged in hb declaration a rever- 
sionary interest in three closes of land, to 
wit, three ponde^ filled with water, one pond 
being upon each of the said closes, and a 
right to the flow of the water into the said 
closes for supplying the said ponds in the 
said closes with water for the watering of 
cattle. The defendant traversed the right 
to the flow of the water as alleged. It ap- 
peared in evidence at the trial, that the 
plaintiff had enjoyed an immemorial right 
to the flow of tnis water into an ancient 
pond in one of his closes ; but that above 
thirty years ago he made a new pond in 
each of the three closes, and turned the wa- 
ter so as to supply them, and thenceforth 
disused the old pond, which was gradually 
filled with ruboish and overgrown with 
grass. The plaintiff's right in respect of 
the three ponds having been defeated by 
proof of an outstanding life-estate, under 2 
& 3 Will. 4, c. 71, s. I—Held, that he was 
entitled, luder this declaration, to recover 
in respect of his right to the flow of water 
to the oid pond. Bme v. Oldroydy xiv. 789 

[Life-estate waa not in this case replied ; but 
see supra, Pbbscbiption Act, 5.] 

Plea of Right.'] — 6. In case the declara- 
tion stated, tiiat the plaintiff was lawfully 
possessed of a mill, and by reason thereof 
of right ought to have and enjoy the bene- 
fit of the water of a watercourse, which ran 
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and flowed, by means of a weir therein 
erected a uttle above the plaintiff's mill, 
being kept at a certain height, unto the 
said mill of the plaintiff, for supplying it 
with water for the working thereof; and 
complained, that the defendant wrongfully 
pulled down the weir, and placed and kept 
it at a lower height than it ought to have 
been, &c. The defendant pleaded, that, 
before and at the time when &c., he was 
the occupier of a certain dose adjoining to 
the watercourse, and that he and all others 
the occupiers for the time belnr of the said 
close, for twenty years next before the eoai" 
mencement of the tuit^ enjoyed as of ri^ht, 
and without interruption, tne right of, m>m 
time to time, as occasion required, remov- 
ing a part of the weir, and placing and 
keeping it at a lower height than the rest, 
to such an extent and for such a time as 
was necessary for diverting enough of the 
water to irrigate the said close ; that, at the 
time when &o., irrigation was necessary 
for the close, wherefore the defendant re- 
moved the said part of the weir, and placed 
and kept it at such lower height, to such 
an extent and for such a time as, and no 
more or longer than, was necessary for di- 
verting the water for the irrigation of the 
said close, que sunt eadem &c. : — Held^thBt 
this plea was good ; that it was not an ar- 
gumentative traverse of the right alleged in 
the declaration, inasmuch as it set up a right 
which, under Uie stat. 2 & 3 Will. 4, c. 7I9 
waa not complete until the commencement of 
the suit, and therefore was not inconsistent 
with the plaintiff^s right to have the weir 
at a greater height at the time of the act 
oompudned of. Ward v. Robins, xv. 237 



WAY. 

See Pbbscbiption Act. — PsESUMPnoN. 

Dedication to Public.]— I. There may be 
a dedication of a way to the public, for a 
limited purpose, as mr footway, &c. ; but 
there cannot be a dedication to a limited 
part of the public, as to a parish ; and 
such a partial dedication is simply void, 
and will not operate in law as a dedication 
to the whole public. In order to consti- 
tute a dedication of a way to the public by 
the owner of the soil, there must be an in- 
tention so to dedicate, of which the user by 
the public is evidence, subject to be rebut- 
ted by contrary evidence of interruption by 
the owner. Poole v. Hwkinson, xi. 827 

[In lUg. y. Inhabiianie qf East Mark T^M- 
ing^ 12 Jur., Q. B. , 332, it was decided that there 
may be a dedication to the public by the Crown, 
just as by a private person.] 

EtBtingmshmmU bp Uni^ ofOwnership.] — 
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2. A.y being a temor of land, built two 
houses on it. The whole was then released 
to him in fee, *^ with all ways, easements, 
advantages, and appurtenances thereunto 
belonging, or therewith usually used, leas- 
ed, held, occupied, or enjoyed." By his 
will, he devised one house, and the appurte- 
nances thereunto belonging, to B., and the 
other to C, in similar terms. During A.'s 
ownership of both, the entrance from the 
high-road to the principal door of the house 
afterwards devised to B. was bva set out car- 
riage-drive or sweep entering mm the high- 
road, passing immediately in front of the 
house afterwards devised to C, to B.'s door, 
and then returning round an oval garden in 
front of C.'s house, but at a greater distance 
from it, to the same point of entrance. B.'s 
house had a coach-house opening only into 
the high-road, and a back entrance into the 
same. After A.'s death, C. made a fence 
across so much of the carriage-drive as 
passed immediately in front of his house, 
and across the oval garden, leaving the fur- 
ther way to B.'s front door by the same car- 
riage-drive open. B. brought trespass, claim- 
ing the way as appurtenant to his house 
and garden : — Heldy first, that the way, as 
used in A.'s time, during the unity of own- 
ership in him, immediately in front of C.'s 
house, did not pass to B. with the house 
devised to him, under the word *' appurte- 
nances " in A.'s will ; and, secondly, com- 
me semble, that it did not pass as a way of 
necessity, whether taken in the strict sense, 
or as a way without which the most con- 
venient and reasonable mode of enjoying 
every part of B.'s premises could not be 
had. Pheysi^ v. Vicaty^ xvi. 484 

Proof of Right of Way.'\^Z. Trespass 
for breaking and entering the plaintiff's 
close, (which was set out by abuttals), and 
pulling down certain posts and bars stand- 
ing thereon. Plea, that there was a public 
footway over the close, and that the de- 
fendants, because the posts and bars ob- 
structed the way, pulled them down. Re- 
plication, traversing the footway : — Held^ 
that on these pleadings the defendants were 
entitled to a verdict, on proof of a right of 
footway in any Erection over the close, and 
were not bound to prove a way over the 
place where the posts and bars stood. Wth- 
her V. Sparkes^ x. 485 

Plea and Evidence as to Extent of Right.'] 
— 4. Trespass qu. cl. fr. Plea, under 2 & 
3 Will. 4, c. 71, a right of way for the oc- 
cupiers of a close for twenty years, for 
horses, carts, waggons, and carriages, at their 
free wUl and pleasure. Replication, tra- 
versing such riffht : — ffeldy first, that under 
this issue the plaintiff might shew that the 
defendant had a right of way for horses, 
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carts, waggons, and carriages for certain 
purposes only, and not for all, and was not 
compelled to new assign, and might shew 
that the purpose for which the defendant 
had used the road, and in respect of which 
the action was brought, was not one of 
those to which his rignt extended ; second- 
ly, that evidence of user of a road, with 
horses, carts, and carriages, for certain pur- 
poses, does not necessarily prove a right of 
road for all purposes, but that the extent of 
the right is a question for the jury, under 
all the circumstances of the case. Cowling 
V. Higginson, iv. 245 

Replieation to Right of We^y notwith- 
stanaing User as of Right, and without In- 
terruption,'] — 5. To an action of trespass 
qu. cl. fr. the defendant pleaded a right of 
way across the locus in quo for the occu- 
piers of B. field, on foot, and with cattle 
and carriages, enjoyed as of right and with- 
out interruption, for twenty years befbrethe 
commencement of the suit, under the stat. 
2 & 3 Will. 4. c. 71. The replication tra- 
versed so much of the alleged right of way 
as was claimed to be usea with carriages ; 
and, as to the residue of the plea, set forth 
an act of Parliament, (the Trent Navifi;a- 
tion Act, 23 Geo. 3, c. xlviii), under which 
the Trent Navigation Company, before the 
commencement of the twenty years, made 
a hallng-path, for towing vessels along the 
river, across the locus in quo, into B. &eld ; 
that after the commencement of the twen- 
ty years, under the powers of another act 
of Parliament, (the Durham Bridge Act, 
11 Oreo. 4, c.lxvi), another haling-path was 
set out nearer to the river, but also across the 
locus in quo, and into B. field ; and that there- 
upon the Navigation Company abandoned 
the former haling-path, which thenceforth 
ceased to be usea as such ; that before and 
at the commencement of the twenty years, 
the occupiers of B. field used and enjoyed, 
as of right and without interruption, by 
virtue and under the provisions of 'the first 
act of Parliament, a way along the' first- 
mentioned haling-path, across the locus in 
quo, on foot and with cattle, which right 
of way ceased and determined on the aban- 
donment of that haling-path ; but that, 
from that time until the commencement of 
the suit, the occupiers of B. field, claiming 
right to the way, as a continuation of the 
right before enjoyed by them under the 
act of Parliament, continued to use the 
same way ; which way, and the use and en- 
joyment thereof, along the haling-path as 
a&resaid, is the same way, and the same 
use and enjoyment thereof, as in the plea 
mentioned, except as to the user with car- 
riages: — Held, on demurrer, that the re- 
plication was good ; that it disclosed facts 
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shewing that the defendant's nser, although 
as of right and without interruption during 
the twenty years, within the meaning of the 
2 & 3 Will. 4, c. 71, ss. 2 and 5, was not 
such as would, before that statute, hare 
been sufificient to prove a claim by prescrip- 
tion or non-existm^ grant, and that thoeie 
facts might be replied specially, and could 
not have been given in evidence under a 
traverse of the right of way alleged in the 
plea. Kinloch v. Neriile, vi. 795 

Effect of a general Replication of Li- 
cense."] — 6. To a declaration in trespass qu. 
cl. It. the defendant pleaded, that he and 
the former occupiers of a house and land 
had for twenty years used and enjoyed, as 
of right, a certain way on foot and with 
horses, &c., from and out of a common 
highway, towards, into, through, and over 
the pliuntiif's close, to the defendant's 
house and lands, and back, at all times of 
the year, at their free will and pleasure. 
The replication averred, that the defendant, 
&c. used and enjoyed the right of way 
mentioned in the Jdea, but that they did so 
under the plaintiff's leave and license. At 
the trial, it appeared that the defendant and 
the former occupiers of his house and land 
had an admittea right of way from thence 
over the locus in quo to the highway, and 
across the highway, to a close called Rud- 
docks, and that for the last twenty years 
they had had a license from the plaintiff to 
use, whenever they pleased, a way from the 
defendant's house and lands over the locus 
in quo to the highway and back, when they 
had not any intention of ^oing to Rud- 
docks : — Heldy that the replication was not 
supported by this evidence, and that the 
plaintiff* was bound to shew a license co- 
extensive with the rieht clumed in the 
plea, and admitted by the replication. Col- 
chester V. RobertSy iv. 769 

Effect of new Assignment as Admission.'] 
— 7. Trespass for br^ing and entering the 

Slaintiff^s close and damaging the fences, 
EC. Plea of justification under a right of 
way. • New assignment, that the action 
was brought for a trespass on a certain 
other portion of the said close, setting out 
that portion by abuttals. Plea to the new 
assignment, that, before the said time when 
&c., and whUst the defendant so had the 
right to the said way in the first plea men- 
tioned, the plaintiff obstructed tne way in 
the first plea mentioned by diggins a trench 
across the same ; and because tne aefendant 
could not remove the obstruction, he did, 
for the purpose of avoiding the same and 
using the way, depart out of the same, along 
the said other portion of the close in the 
newassignment mentioned; and because the 
said fences in the new assignment men- 
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tioned were standing on .a portion of the 
close in the new assignment mentioned^ and 
that without breaking and damaging the 
same he could not ^o over the residue 
of the said close in which &c., he did neces- 
sarily a little break and damage the said 
fences, &c. Replication, de injuria : — 
Heldf (Piatt f B., dissentiente), first, that 
the rignt of way stated in the plea to the 
declaration was not admitted by the plain- 
tiff in his new a8si|^ment ; and, secondly, 
that the riffht bein^ re-asserted^ though 
informally, m the plea to the new assign- 
ment, it was put in issue by the replica- 
tion, so as to throw the onus of proving it 
on the defendant. Robertson v. Chintlett, 

xvi. 289 



WEIGHTS AND MEASURES. 

See Navigation Act, 2. 

Special Warrant is unnecessary.] — An 
inspector of weights and measures, appoint- 
ed by the sessions, under the 5 & 6 Will. 4, 
c. 68, s. 17» and having a general warrant 
from a magistrate, under sect. 28, to act as 
such within his jurisdiction, may, by vii-tue 
of such appointment and warrant, enter 
any shop, &c. within his district, at all sea- 
sonable times, to examine and seize false 
weights and measures, and need not have a 
special warrant from a justice in each indi- 
vidual case. Hutchings v. Reeves^ ix. 747 



WENTWORTH. 

Wentworth*s Pleader is a book of no au- 
thoritv ; it is a collection of very vicious 
precedents — Per Lord^^'it^^, C.B., iii. 251 

WHARFINGER. 

See Factor. — Stoppage in Transitu. 

Who is iio^.][ — 1. Goods were forwarded 
in bales by ship to London, deliverable to 
B. & Co., or their assigns, who were fac- 
tors, for sale, and were landed at the de- 
fendants' wharf. B. & Co. gave the de- 
fendants orders to *^ weigh and deliver" 
the goods to M., who had contracted with 
B. & Co. for the purchase of them. They 
were accordingly weighed, and an account 
of the weights sent to B. & Co., who made 
out invoices to M. accordingly, M. re- 
sold several bales of the goods, which were 
delivered by the defendants, upon his order, 
to his vendees; the rest remained on the 
defendants' wharf, until they were stopped 
by B. & Co. as unpaid vendors. They 
were never transferred in the defendants' 
books from the names of B. & Co. to that 
of M., nor was any wazehouse-rent paid by 
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him : — HM^ upon these fiMsts, the defend- 
ants nerer stood in the relation of whaif- 
ingen to M., so as to be liable to an action 
on the case by him for the non-deliyery of 
the goods to his order. Tanner v. SwioeU^ 

xir. 28 

Diify to tahe cart (>f Vessels at the JVhoff.} 
— 2, Declaration in case stated, that the de- 
fendant was possessed of a wharf for the load- 
ing and unloading of yessels on the banks of 
the Thames, near which there was certain 
woodwork^ before then placed hj the de- 
fendant, and then being upon the bottom 
of the river, over which, at certain states 
of the tide, the vessel of the plaintiif there- 
inafter mentioned would float, but at others 
not ; that, while the defendant was so pos- 
sessed of the wharf, the plaintilF was pos- 
sessed of a vessel, then being, by the suner- 
ance and permission of the defendant, at 
and alongside the said wharf, for reward to 
the defendant in that behalf; and the de- 
fendant then had the management and con- 
trol of the said wharf, and the mooring and 
stationing of vessels at and near the same, 
while they were at the said wharf, for the 
purpose of using the same. Breach, that 
the defendant unskilfully and negligently 
placed, moored, and stationed the piaintiff s 
vessel in the part of the river near the said 
wharf and over the said woodwork, and 
luskilfully and n^ligently detained the 
vessel there for a long time, until, on the 
natural fall of the tide, she fell and lodged 
against the said woodwork, and was damaged 
thereby: — Held, on motion in arrest of 
judgment, that this count sufficiently stated 
a duty in the defendant safely to moor and 
station the plaintiff's vessel, and a breach 
of that duty. JFood v. Curling^ xv. 626 

[Affirmed on writ of error, xvi. 628.] 



WILL. 

See Devisb. — Estate. — EvrosirciE, IV, 10. 

Delivery,"] — ^1. Delivery is equivalent to 
publication of a will. Cwrteis v. Kenricky 

iii. 461 

RepMicaltum hy CodicU.y--^. A testa- 
tor, by his will, dated in February, 1837, 
devised all his lands in B. to two trustees, 
to the use of Y. for life, with remainders 
over. He also bequeathed to the same 
trustees and Y. certain sums of money on 
certain trusts therein mentioned, and ap- 
pointed them executors, and he gave to the 
three legacies of 100/. each for their trouble 
in tbe execution of bis will. By a codicil 
dated in February, 1888, (after the stat. 1 
Vict. c. 26, came into operation), after re- 
citing the devises and bequests contained 
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in his will, and that he had sinoe deter- 
mined to appoint C. an additional trustee 
for the purposes in his will mentioned, he 

give ana devised all hb messuages, lands, 
c, described in and devised by his wUl, 
and also the several sums of money therein 
mentioned, to C, his heirs, executors, &c., 
upon the trusts in the will mentioned, and 
nominated him one of the executors of his 
will, and directed and declared that it 
should be read and construed in the same 
manner, and have the same operation and 
effect, as if C. had been named a trustee and 
executor with the other trustees, and be- 
queathed to him the like legacy of 100/. 
And, in all other respects, the testator rati- 
fied and confirmed nis said will : — Held^ 
that the will was repubUshed by the codi- 
cil, and passed real estates purchased by the 
testator after the date of the will and of the 
codiciL Doe d. York v. Walkery xiL 691 

Effect of Erasure made sine Animo eaneeU 
lanaiJ\ — 8. A testator, by his will, duly exe- 
cuted, (prior to the 1 Vict. c. 26), devised 
certain reel estates to R. N. in fee, subject to 
and charged with an annuity of 600/. a 
year, which he gave to his daughter £. J. 
for her life, with powers of distress and en- 
try on the devised estates, in case the an- 
nuity were in arrear. He subsequently 
erased, with a pen, the word ^^ six," and 
inserted over it the word " two," leav- 
ing, however, the word "six" legible, in 
each place where it occurred ; and on the 
same day he added a memorandum, or co- 
dicil, to nis will, signed by him in the pre- 
sence of one witness only, recognising the 
above alterations: — Hetd^ that the substi- 
tution of "two" for "six" hundred wa^ 
under these circumstances, inoperative, and 
Uiat E. J. retained a legal interest in the 
annuity of 600/. Locke v. James^ xi. 901 

[See now 1 Vict. c. 26.] 

Declarations of the Testator inadmissible 
to explain arbitrary Signs.] — 4. A testator 
wrote his will in various pages of a book, 
at different times, part of it being executed 
and attested in 1820, and the remainder in 
1827. No devisees were mentioned by 
name, but the testator's real estates were 

devised " first to K., then to y then to 

L., then to M.," &c. On a slip of paper 
pasted in the book, and forming part of the 
will at the time of the attestation in 1820^ 
the testator stated, that " the key and in- 
dex to the letter initials," &e. were in a 
writing-case in the drawer of his writing- 
desk, on a card. The testator died on the 
11th December, 1828 ; and on that day a 
card, in his handwriting, and signed by 
him, was found in the above writing-desk, 
dated January 80tb, 1828yasfollow8 :— " K. 
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signifies Eleanour Mary East ; L. signifies 
Gilbert East Clayton ; M. signifies second 
son of William Robert Clayton ; N. signi- 
fies eldest son of Richard Price Clayton," 
&c. Two years before the testator's death, 
a card, with writing on it, had been seen 
by a person Ivinff before the testator, to- 
gether with the book containing the will, 
which appeared to be similar to the card 
and writing thereon found after his death : 
— Heldf that the card found after the tes- 
tator's death was not admissible in evidence, 
as a declaration of the testator, to shew who 
were the persons meant to be designated in 
his will by the letters K., L. , M., &c. Clay- 
ton V. Lord Nuffenif xiii. 200 



WITHDRAWING JUROR. 

Where, upon the trial of a cause, a juror 
is withdrawn by consent of counsel, if the 
nlaintiff afterwards bring another action 
lor the same cause, the Court will stay the 
proceedings. GMs y. Ralpky xir. 804 

[HarrtM ▼. ThonuUf ii. 32, supra, was not 
dted in thii case ; and there Lord Abinger said, 
" I entirely agree with Mr. Williams, (now Mr. 
Justice Williami), that the mere withdrawal of 
a juror does not of necessity put an end to the 
cause/' See, also, Everett t. Youellt, 3 B. & 
Ad. 349.] 
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I. LlABILITT AND DUTY. 
II. COMPBTSNCY. 

1. Prior to 6Sf1 Vict. 

2. Under QS^l Viet. 

III. Commission to examine. 

I. Liability and Dutt. 

See Arbbst, II. 

Protection from Public Po/tey.]— 1. The 
rule of public policy which protects a wit- 
ness from being asked sucn questions as 
would disclose the informer, if he be a third 
person, equally applies to questions which 
would disclose whether the witness is him- 
self the informer; and therefore, in a re- 
venue information, he cannot be asked 
whether he ffave the information. Attorn^^ 
General y. Briant, xv. 169 

Attachment for Disobedience to Subpoma.'] 

— 2. A subpoena, requiring the party to 
attend the trial of a cause on the commis- 
sion-day of the assizes, extends to the 
whole asaizee ; and it need not go on to 
443 



require his attendance '^from day to day 
until the cause is tried." SemblCy it \b not 
sufficient, in answer to an application for 
an attachment against a witness for dis- 
obedience' to a subpoena, to shew that his 
evidence was not material. In answer to 
a motion for an attachment, the witness 
swore, that he had been for some time in 
bad health ; that on the day before the 
trial came on he had been in readiness to 
attend and eive evidence ; that on the 
morning of the trial he was unwell, and 
did not rise until ten o'clock ; and that on 
goin^ shortly afterwards to his office, which 
was in his way to the court, he found the 
cause had been tried. The Court discharged 
the rule. Scholes v. HUton, x. 15 

JVken liable to Attachment."] — 8. In order 
to ground a motion for an attachment for 
disobedience to a writ of subpoena ad testi- 
ficandum, the affidavit must state that the 
party was a material witness. Tinley v. 
Porter^ ii. 822 

[But see Seholee v. Hilton, x. 16 ; Chapman 
V. Davie, 3 M. & 6. 609, that the evidence 
being immaterial will not justify a wilful disobe- 
dience.] 

Eeguisites of Affidavit for Attetehment.'] — 
4. An affidavit, to ground a rule nisi for an 
attachment for not obeying a subpoena, must 
state that at the time of the service the 
original subpoena was shewn ; and it is a 
sufficient answer to such a rule that the affi- 
davit does not so allege. Chrden v. Oress' 
welly ii. 319 

Liability for Disobedience to Subpoena.] 
—6. Declaration in case against a witness, 
for disobedience to a subpoena, alleged that 
a certain issue came on to be tried before 
the justices of assize at Taunton, on the 
3lst March, 1838 ; that the plaintiflP before 
then sued out a writ of subpoena duces 
tecum, directed to the defendant, command- 
ing him to appear before the justices of 
assize at Taunton, on Saturday, the 31st of 
March then instant, and so from day to day 
until that cause shotUd be trted^ and produce, 
at the time and place aforesaid, certain 
documents therein specified ; which writ 
the plaintifi^ before the trial of the said issue, 
to wit, on the 2nd of April, 1838, served on 
the defendant ; and that although the ap- 
pearance of the defendant was necessary and 
material on the said trial of the said issue^ 
and although the defendant could and might 
have appeared at the trial of the said issue^ 
and produced the documents, and although 
they were material evidence for the plain- 
tiff, yet the defendant did not appear &c. ; 
by reason whereof the plaintiff was forced 
to become nonsuited: — Heidy on general 
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demurrer^ fiiBt^that it safficiently appeared 
that the trial had at the assizes was the 
same as that mentioned in the subpoena ; 
and secondly, that it was sufficiently shewn 
that the plaintiff had a good cahse of ac- 
tion in the original suit. Heldy also, that 
as the subpoena required the defendant's 
attendance on the nrst day of the assizes, 
^the 31st of March), and so from day to 
aay until the cause should be tried, an ac- 
tion miffht be maintained for disobedience 
to it, although it was not senred until the 
2nd of April, the cause not having then 
been tried, and the defendant being so in- 
formed at the time of service, and having 
then a reasonable time for attending the 
trial. Davis v. Lovell^ iv. 678 

[It is not essential that the plaintiff ihonld 
have had a good cause of action, as he may have 
failed on iome of the issues, by reason of the 
witness's absence, and so have lost right to 
costs: Cowling v. Cbxe, M. T., C. P., 1848.] 

Requisites to maintain Action against 
Witness for not attending.'] — 6. In an ac- 
tion against a party for not appearing to 
give evidence, in obedience to'a writ of sub- 
poena ad testificandum, it is not necessary 
to shew that the defendant was called on 
his subpoena by the officer of the court, if 
it be shewn by other satisfactory evidence 
that he was not present at the proper time 
and place when he was required to give 
evidence ; or even that he was absent when 
the cause was called on for trial, under 
such circumstances that he could not have 
been forthcoming when required to give 
evidence ; and in such case it is not neises- 
sary that the jury should have been sworn 
and the plaintiff nonsuited — it is sufficient 
if he withdrew the record, being unable 
safely to go to trial in the absence of the 
witness. Lament v. Crook^ vi. 616 

[This is the first case which decided that call- 
ing on the subpoena was not essential. See iv. 
679.] 

II. Competency. 

1. Prior to Q 8^1 Viet.c.SB. 

Voir Dire,"] — 1. Quan^e^ whether the 
judge is confined to what is siud by each 
witness upon the voir dire, or whether he 
may not also look at the other evidence 
in the cause? — Per Parhe^ B. 2>o« d. 
WiJdgooose v. Pearce^ v. 606 

Time to object to Competency. ] — 2. It is 
not too late to object to the competency of 
a witness after he has been sworn in chief, 
but before he has been asked any question 
on oath., Yardley v. Arnold^ x. 141 

3. Where a witness for the defendant, to 

whom several questions had been put in 

bis examination in chief, stated, in answer 

to a question put to him by the plaintiff's 
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counsel, who had interposed, that he was 
answerable to the defendant's attorney for 
the costs, and was thereupon objected^ to 
as incompetent : — Held^ that the objection 
did not come too late. Jacobs v. Laybom, 

xi.685 

4. The proper time to object to the in- 
competency of a witness on the ground of 
interest is on his being called on the voir 
dire, and evidence cannot afterwards be ad- 
duced to shew his incompetency. Dewdney 
V. Palmer, iv. 664 

[But see two preceding cases.] 

A^ent.] — 6. In an action on the case for 
negligence in driving by the defendant's 
servant — Held, that, since the 3 & 4 WilL 
4, c. 42, the servant is a competent witness 
for the defendant without a release, his 
name being indorsed on the record. Yeo- 
mans v. Legh, ii. 419 

Assignee.'^ — 6. Covenant on an indenture 
of lease against the administrator of the as- 
signee of the lessee, assigning breaches for 
non-payment of rent and non-repair. Plea, 
that, by assignment during the continuance 
of the lease, the premises were assigned to the 
intestate and J. S., and that J. S. was still 
alive ; which assignment was denied by the 
replication : — Held, that J. S. was a com- 
petent witness for the plaintiff, to prove 
that he never accepted or acted under the 
assignment. Fowler v. Round, v. 478 

Assignment for Creditors.'] — ^7. S., being 
in insolvent circumstances, assigned his 
effects to the defendant, in trust to sell, and 
distribute the proceeds rateably among his 
creditors, of whom the plaintiff was one. 
The sale realised 2s. 6d. in the pound on 
the amount of the debts, and the defendant 
promised the plaintiff to pay him his pro- 
portion: — Held, in an action for money 
nad and received, brought by the plaintiff 
against the defendant, to recover such pro- 
portion, that S. was a competent witness for 
the plaintiff. Hawley v. Cadhury, x. 606 

Wife of Bankrupt."] — 8. In an action 
brought by the assignees of a bankrupt for 
money had and received to their use, the 
wife of the bankrupt, who has not obtained 
his certificate, (but has released his assig- 
nees), is not a competent witness to prove 
the payment of a sum of money to the de- 
fendant by the bankrupt. Williams v. 
Williams, vi. 170 

Co'Contractor.'] — ^0. In an action agiunst 
one of several jomt-contractors, the other 
co-contractors are competent witnesses for 
the defendant, since the stat. 3 & 4 Will. 4, 
c. 42, ss. 26, 27. Poo/e v. Palmer, ix. 71 

[Ace. Riusell V. Blake, 2 Scott N.R. 574.] 

Copyholder,']'^10, In an action by the lord 
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of a manor agunst acopvholder, for takings 
stones, where the defenciant justifies under 
an alleged custom of the manor, entitling 
the copyholders to take the stones to be 
used on premises within the manor, any 
other copyholder is a competent witness for 
the defendant, since the stat. 8 & 4 Will. 4, 

c. 42, ss. 26, 27. Hc^le y. (hupe^ ix. 450 

Devisee,'] — 1 1 . In an action of debt against 
a devisee on a bond of his testator, in which 
the question is whether the signature of the 
testator is a foigery or not, a party entitled, 
under the testator^s will, to an annuity 
chaiged on his real estate, is not a compe- 
tent witness for the defendant. BJoor v. 
Daffies, vii. 205 

12. In ejectment, by a party claiming an 
undivided mterest in an estate under a will, 
(the question in the cause being the compe- 
tency of the testator), a person claiming 
another undivided interest in the same 
estate, under the same will, is a competent 
witness for the lessor of the plaintiff." Doe 

d. WUdgoose v. Pearce, v. 506 

Director of Vestry,'] — 13. To an action 
brought by the vestry clerk of the parish of 
Saint Pancras, under a local act, the de- 
fendant pleaded that the plaintiff was not 
vestry clerk : — Held, that one of the direc- 
tors of the vestry was a competent witness 
for the plaintiff. M^Oahey v. Alstonyii, 206 

Of Next of JTf «.l— 14. The widow of a 
person who has died intestate is not a com* 
petent witness, in an action brought against 
a person (who has got possession of the in- 
testate's goods) as executor de son tort, for 
a debt due from the estate, to prove the due 
execution of a bill of sale of his goods by 
the intestate to the defendant. H^^rdUy v. 
Arnold J x. 141 

15. In an action against an administra- 
tor for taking the plaintiff's goods, to 
which he pleaded that they were nis goods 
as administrator — Held^ that one of the 
next of kin of the intestate was a com- 
petent witness for the defendant, without 
a release. Queere^ whether a release by 
two of the next of kin to the administrator, 
of their respective interests in the goods^ 
the subject of the action, required more 
than one stamp ? Such a release (if neces- 
sary) would have been sufficient, without 
extending also to the costs of the action, 
inasmuch as they would not necessarily be 
allowed to the administrator as U charge on 
the estate, in case of a verdict for the plain- 
tiff. Thomas v. Bird, ix. 68 

Part Owner,] — 16. In an action for work 

done to a vessel against one part owner, 

another part owner is a competent witness 
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for the defendant, after a release. Jones v. 
PriUhard, ii. 199 

Petitioning Creditor,"^ — 17. Semble, that 
where, in an action against a sheriff for a 
false return to a fi. fa., he sets up as a de- 
fence the bankruptcy of the debtor, the 
petitioning creditor is a competent witness 
for the £fendant. Wright v. Lainson, 

ii.739 

Surety,] — 18. In an action by the payee, 
against one of three makers of a joint and 
several promissory note, another of the 
makers was called as a witness for the 
plaintiff, and stated, on his examination on 
the voir dire, that the note had been given 
by the defendant as principal, and that it 
was signed by himself and the other maker 
as sureties: — Ifeldy that the witness was 
competent. Page v. Thomas, vi. 733 

Competenty in Trespass,] — 19. Where 
the question, in an action of trespass, was, 
whether the plaintiff, or one T. W., under 
whom the defendant claimed, was entitled 
to the close upon which the supposed tres- 
pass was committed : — Held, that T. W. 
was a competent witness for the defendant, 
inasmuch as the result of the suit could 
not change the possession. Semble, that 
he would not have been a competent wit- 
ness if the action had been ejectment. 
Bees V. Walters, iii. 527 

Interest.] — 20. On A. and B. entering 
into partnership, A. borrowed a sum of 
money of C, for which he gave her his 

Sromissory note payable six months after 
emand. A. & B. subsequently dissolved 
partnership, and G. gave A. notice to pay 
the note, and afterwards indorsed it to B., 
who continued the business. In an action 
by A. against B., on a covenant in the 
deed of dissolution for the payment of a 
sum of money to A., B. set off the note. 
C, being called as a witness for B., to 
prove the loan to A., the demand of pay- 
ment, and the delivery of the note to b., 
stated on the voir dire that she did not 
wish to take the money out of the busi- 
ness ; that she considered the note to be- 
long to B., but expected her principal and 
interest : — Held, that she was a competent 
witness ; for that B.'s liability on his en- 
gagement to her was wholly independent 
of the result of the action. Hatcher v. 
Seaton, ii. 47 

21. The plaintiff, having been employed 
hy the defendant to do certain work for 
him, employed C. to assist him in doing 
the work, upon the terms, that, when the 
plaintiff earned 1^., G. was to have Bs, and 
the plaintiff 12^., and which sum G. was 
to be paid whether the plaintiff was paid 



WITNESS. 



WITNESS. 



or noty and for which he swore that he 
looked only to the plaintiff for payment : 
— Heldy in an action brought by the plain- 
tiff to recover the price of the work, that 
C. was rendered a competent witness for 
the plaintiff, by indorsing his name on the 
record, under 3 & 4 Will. 4, c. 42, s. 26. 
Carr v. Adams, x. 282 

22. In support of a plea of payment, 
the defendant proved the payment of III, 
to H., the plaintiff's attorney, on the plain- 
tiff's account. In answer to this, the plain- 
tiff tendered H. as a witness, to prove that 
the defendant afterwards called upon him 
and got the money back again ; but his 
evidence was rejected, on the ground of his 
being interested, and the defendant obtain- 
ed a verdict : — Heldj that the witness was 
competent, and that the evidence ought 
to have been received. Bowers y, JBvanSy 

i. 214 

2. Under 6 5^ 7 Vict. c. 85. 

Bankrupt is competent.'] — 1. A bankrupt 
is a competent witness, in an action by his 
assignees against parties claiming under 
an execution, to prove notice to them of a 
prior act of bankruptcy. SemblCy also, he 
18 competent, since the 6 & 7 Vict. c. 85, 
to prove the petitioning creditor's debt, or 
act of bankruptcy, or any fiact which tends 
to support the commission. Udal v. JVal-- 
tony xiv. 254 

Shareholder in Company.'] — 2, In an ac- 
tion against the public officer of a joint- 
stock banking company, established under 
7 Geo. 4, c. &y a partv who was a share- 
holder at the time of the contract, but who 
had ceased to be so before the commence- 
ment of the action, has not such an interest 
in the event of the suit as to render him 
an incompetent witness for the defendant 
in an action brought before the passing of 
the 6 & 7 Vict. c. 83. Needkam v. Law, 

xii.560 

Wife of Defendant on Record is not ad- 
missible,'] — 3. In trespass against two de- 
fendants for taking the plaintiff's goods, 
the wife of one of them against whom the 
case is clearly proved is not a competent 
witness for the other, to prove that he did 
not authorise the taking of the goods. 
Hawkesworth v. Showier, xii. 45 

[The application to the judge to direct an ac- 
quittal of one of two defendants, so as to permit 
him to be a witness, is an appeal to his discre- 
tion : see pp. 48—50, and White v. Hili, 6 Q. 
B. 487. A co-defendant in an action of tort, 
who has suffered judgment by default, is inad- 
missible for the other defendants : Thorpe v. 
Barber, 17 L. J., C. P., 113 ;— buthe is admis- 
sible as a witness for the plaintiff : Hadrick v. 
Heslqp, 17 L. J., Q. B., 313; 12 Jur. 600.] 
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Proehein Amjf is eompetetUJV-Am A pro- 
chein amy b not a party to the suity out 
simply a person appomted by the Court to 
look after the interests of the in&nty and 
manage the suit for him ; and, therefore, he 
is not within the exception to the general 
enactment in the stat. 6 & 7 Vict. c. 85, s. 1, 
as a party individually named in the record ; 
and though he be liable to the costs, yet, as 
that statute takes away all objection on the 
ground of interest, he is a competent wit- 
ness for the plaintiff. Sinclair v. Sinclair, 

xiu.G40 



III. Commission to examikb. 

Cannot issue in Action at Suit of Grown,'] 
— I. In an action at the suit of the Crown, 
the Court has no power, under the 1 Will. 
4, c. 22, at the defendant's instance, to di- 
rect a commission for the examination of 
witnesses. Ee^. v. Wood, vii. 571 

Nor in an Inform€Uion.'y—2. In an infor- 
mation by the Attorney-General for penal- 
ties for a breach of the revenue laws, the 
Court has no jurisdiction, on motion by the 
defendant, either at common law or by sta- 
tute, to direct a commLasion to Lbsuc for the 
examination of witnesses abroad ; nor will 
it stay the proceedings until the Attorney- 
General consents to the issuing of such 
commission. Attomey-Qeneral v. Bovet, 

XV. 60 

[Ace,, as to a criminal information, Reg. y. 
Upton 8t. Leonard't, 17 L. J., M. C., 13; 12 
Jur. 11]. 

Requisites of AJidamt.]--Q. The affida- 
vit on which to nound a motion for a com- 
mission to examine witnesses abroad, must 
either specify the names of the witnesses 
propoeea to be examined, or in some other 
way describe them. Qunter v. M*Tear, 

i. 201 

[It is sufficient if the names of some of the 
witnesses are given: Dimond v. Vallanee, 7 
Dowl. P. C. 590; Bere^ford v. Easthope, 8 
Dowl. P. C. 294.] 

4. Where an affidavit in support of an ap- 
plication for a commission to examine wit- 
nesses abroad stated that the facts alleged in 
the pleadings took place in the presence 
of the witnesses, that they were resident 
abroad, and that their evidence was material 
and necessary — Held sufficient; and that 
the affidavit need not state that the evidence 
was admissible, or that the application was 
bona fide, and not for delay ; and also, that 
no affidavit of merits was necessary. And 
the Court, in granting such an application, 
will not impose terms upon the party ap- 
plying. Baddeley v. Gfitmore, i. 66 

ILh^d V. Keift 3 Dowl. P. C. 253, not fol- 
lowed.] 



WORDS. 



WORDS. 



To For&i^ C<ntrt,'\^6. A commissioii to 
examine witnesses, directed to the judges 
of a foreign court, may be issued without 
the usual clause requiring the commis- 
sioners to be sworn. Potufbrd t. O^Con' 
noTy V. 673 

[^ee. Clay ▼. Stevenson, 3 Ad. & £11. 807, 
upon the requisites of this commission. See 
Greville ▼. Stuliz, 17 L. J. 142 ; 12 Jar. 149 ; 
Hendereon ▼. Hendereon, 17 L. J. 209 ; 12 Jur. 
773.] 

Exaimincaion nwut he after Issue joined."] 
— 6. An examination of witnesses yiy& 
voce before the Master, under 1 Will. 4, 
c. 22, cannot be had before issue joined. 
Mondel v. Steele^ viii. 800 

[The order to examine cannot be obtained be- 
fore issue joined: Ctutterbuck t. Jones, 13 Jur. 
152; 18L. J., Q. B., 11. 



WOODS AND FORESTS. 

NoHce to determine Demises sianed by 7\oo 
Commissioners is valid,] — A lease, dated 
October, 1825, to which the Kin^ was a 

Earty, was granted by the Commissioners of 
is Majesty's Woods and Forests, contain- 
ing a clause, that if the commissioners for 
the time being should, at any time dunng 
the term, be minded or desirous to deter- 
mine the demise, and of such their mind 
and desire should cause *^one calendar 
month's notice in writing under their 
hands " to be ^ven to the lessee, the lease, 
at the expiration of such notice, should 
cease, determine, and be absolutely void : 
— Ileldy that the lease was determined by 
a notice signed by two only out of three 
commissioners, by virtue of the stat. 10 
Geo. 4, c. 50, s. 92. Coombes v. Dutton^ 
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WOOLLEN MANUFACTURE. 
See CoNYicnoN, 3. 

WORDS. 

Supra Evidence, IV. 

General Principle.'] — The construction 
of all written instruments belongs to the 
Court alone, whose duty it is to construe 
all such instruments, as soon as the true 
meaning of the words in which they are 
couched, and the sun'ounding circumstanqes, 
if any, have been ascertainea as facts by the 
jury ; and it is the duty of the jury to take 
the construction from the Court, either ab- 
solutely, if there be no words to be con- 
strued as words of art, or phrases used 
in commerce, and no surrounding circum- 
stances to be ascertained ; or conditionaUy, 
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when those words or circumstances are 
necessarily referred to them — Per Cur, 
Neibon v. Harford^ viii. 823 



Construction of Words. 

*ij^ The following Words have received a 
Judicial Construction in the Pages cited. 

** Abiijtt," under 9 (xeo. 4, c. 14, i. 101 
Acceptance in satisfaction, ix. 596 

Acciaents of the seas, and navigation, 

XV. 746 
Account stated, v. 667 

Action or suit, vii. 572 ; x. 124 

Action for the recovery of any debt, 

xiv. 373 
After the fact committed, v. 194 

Against the form of the statute, vii. 510 
Aggrieved, xii. 302 

Appurtenances, xvi. 484 

"Arrangement with railway company- 

xii. 237 
Assets, iii. 579 ; iv. 191 

Assignee, xiv. 588 

Assign, ix. 664 

Attachment of pleas of the Crown, ix. 540 
At the time of, xv. 391 

Attest, ix. 405 

Attorney expressly named, vi. 95 

Balance claimed, xiii. 374 

Balance of account^ iii. 425 

Before the sheriff and suitors, v. 526 

Beyond seas, i. 70 

Bona fide, i. 628 ; vii. 358 ; xii. 109 

Broker, ii. 149; xvi. 174 

Business of a court of civil judicature, 

vi.627 
Bye-law, iv. 621 

By force of the statutes, vi. 409 

Candidate, viii. 310 

Charge or conduct^ vii. 100 

Clear days, xiv. 122 

Contract, dealing, or transaction, x. 192 ; 

xi. 844 

Contract or bargain, xiv. 840 

Conversion, viii. 547 

Copy of writ, iv. 69 
Corrupting, and ofiering to corrupt, ii. 233 

Costs m the cause, vi. 20 

Costs not to be recoverable, xiv. 806 

Credit, iii. 80 

Credible witness, i. 424 



Days, 

Debt, claim or demand, 

Debt, or sum of money under the 

Act, 
Debt upon record, 
Deed not otherwise charged. 
Deed or conveyance. 
Delivery of goods, 
Demand, originally exceeding 5/. 
Demise, 



X. 334 

xiii. 741 

Insolvent 

ii. 438 

iv. 77 

xii. 401 

vi.200 

ix. 41 

f ix. 539 

xii. 84 



WORDS. 

Detain, 'xvi. 42 

Die, without leaving issue, viii. 532 

Discharge, xv. 672 

Disclaimer, i. 703 
Discontinuance of the possession, or receipt 

of the profits, vii. 134 

Discontinue receipt of rent, xvi. 664 

Dishonour of bill, vii. 436 

Disposition of personal property, ix. 694 

Duly, xi. 875 

Duly found a bankrupt, xv. 465 
During the continuance of the lease, xii.d74 

Dwelling-house, iv. 567 

Effects, XV. 457 

Eldest legitimate son, xvi. 733 

Employment or other reward, i. 354 

Engaged, xiv. 811 

Entering up the judgment, xvi. 139 

Escrow, xi. 147 

Estoppel, Tiii. 212 

Event of award, iv. 445 

Every person, xii. 43 

Every pleading, iii. 409 

Evidence of a contract, viii. 411 

Executed or levied, vii. 358 ; xiii. 112 

Expenses of execution, viii. 638 ; ix. 220 

Expected to arrive, i. 343, 347 

Falsely, xvi. 208 

False representations, xi. 414; xiv. 663 
First giving information, iv. 16 ; xiv. 676 



WORDS. 



Fixtures, 

For and on account of. 
Fraudulent preference. 
Future estate or interest. 



XV. 672 

ii.203 

xi. 525 



Goods, wares, and merchandise, xiii. 416 ; 

xvi. 66 

Heirs and assigns, iv. 229, 243 

Heir or heira-at-law, xiv. 234, 698 

Heirs in the sense of heirs of the body, 

vii. 298 
Holder for value, i. 69 

Honoured, xiii. 457 

Houses of the inhabitants, xiv. ) 81 

Immediately afterwards, vii. S48 ; viii. 131, 

286, 678 ; x. 688 
Incident to making the apportionment, 

ix. 155 
Inclosed lands, vii. 441 

Incumbrances and liabilities, i. 520 

Indorsement, viii. 303, 494 

Inducement, 11. 744 ; xi. 295 

Inhabitant householders, viii. 1 

In the custody or possession of a person in 
trust for the maker, xi. 694 

Insurable interest, vi. 232 

Interest in land, ix. 501 

Intrusted with, vi. 598 ; xiv. 665 

Issuable plea, vi. 623 ; vii. 421 ; ix. 424 ; 

xvi. 344 
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Issue, 



XV. 263 ; xvL 437 
ix.538 



Judge or judges. 

Lands, tenements, and hereditaments, vii J^ 
Lay da^s, x. 331 

Lawful issue, iv. 101 

Lease, v. 107, 106, 381 

Liable to pay, xiv. 720 

Libel, vi. 108 

Lien, iv. 349 ; vi. 42 

Life interest, xvi. 497 

Liquidated damages, xiii. 701 

Local and personal statute, xv. 251 

London, xiii. 511 

Manor, xi. 807 

Merchants' accounts, viii. 769 

Merits of the case, xvi. 793 

Minerals, xiv. 859 

Money, costs, chaiges, and expenses, 

vui.358 
Money secured, xv. 43 

Monies, xiii. 764 

Mutual debts and credits, xii. 756 

Necessaries, iii. 483 ; vi. 47 ; xiii. 258 

Net rents and profits, iv. 421 

New assignment, ii. 360, 361 

Next heir, xvi. 664 

Notice of dishonour, v. 420 

Not less than fifteen days^ xii. 6 

Null and void, i. 402 

Of and concerning, xvi. 167 

Of and concerning the premises, ix. 296 ; 

xii. 802 
On demand, xiii. 865 

One day's notice, iv. 66 

Opening the fiat, xv. 709 

Order and disposition, xvi. 286 

Owner of buildings, ground or land, x. 742 
Out of the profits, iii. 357 

Paid, xi. 568 

Parliamentary tax, iii. 317 ; xiv. 428 
Party individually named on the record, 

xiu. 640 
Party to the suit, x. 124 

Payment, ii. 465 ; vii. 182 ; xiii. 8 

Penal action, iii. 162 

Perils of the sea, xiv. 476 

Personal actions, viii. 192 

Privileged communication, iii. 302 

Probable cause, viii. 148 

Proceeding in the cause, vi. 398 

Procure himself to be arrested, xii. 477 
Provisional committee-man, xv. 526 

Publication of will, iii. 474 

Public dancing house, v. 568 

Public, local, and personal act, xii. 234 
Public use and exercise, ii. 558 ; ix. 300 
Public or parish drain, xiii. 403 

Published and ready to be delivered, 

vi. 473 



WORDS. 



WORK AND LABOUR. 



PaTsnance of statute, acting in, iv, 740 ; 

ix. 736 ; xv. d56» 858 
Railway, xi. 42« 

Ready and willing, ix. 827 

Reasonable and probable cause, xiv. 134 
Reasonable charges for s^h carriage, x. 422 
Recovery of amount within 43 Geo. 3, 
c, 46, V. 479 

Recovery in an action, iii. 338 

Rejoining gratis, x. 14 

Reputed ownership, xv. 222 

Rent, ix. 122 

Reservation, vii. 72 

Residence, xv. 434 

Returned note, ii. 808 

Rubbish, ii. 677 

Running days, vi. 83 ; x. 334 



Said last mentioned, xiv. 

Servant in ordinary. 

Shall and lawfully may. 

Shall be lawful. 

Share or shares, 

Scot, 

SiKued in the presence. 

Sole and separate use, 

Sound, 

Special circumstances, 

Such verdict. 

Specific sum. 

Sum recovered, vii. 



107 ; XV. 277 

iv. 371 

X. 719 

ix. 154 

iv. 509, 606 

iii. 317 

xi. 41 

xiv. 166 

ix. 668 

xiii. 551 

xii. 134 

xiv. 294 

215 ; xii. 455 



Tenant right yet to come and unexpired, 

XV. 116 
Term, x. 696 

Term certain, x. 673 

Then and there, viii. 477 

Three years, xv. 737 

To arrive, v. 639 ; ix. 600 

To be executed, xii. 664 

Trade or dealing for gain, or profit, iii. 273 
Trading or dealing, i. 578 

Turnpike road, vi. 428 

Two oays, xii. 518 

Unforeseen cause, xv. 253 

Unshipping, to assist in, ii. 715 ; iii. 7 
Up or down the Thames, xiv. 757 

Using or frequenting the market, i. 578 

Vi et armis, xiv. 443 
Victuallers, keepers of inns, taverns, ho- 
tels, or coifee-nouses, x. 667 
Voluntary transfer, iv. 393, 397 
Void, xi. 264 

Wanting a pilot, vi. 302 

Warranty, iv. 404 

Whatever I may die possessed of, ix. 491 

Wilfully, XV. 314 

Without interruption, v. 233 

Without reserve, xv. 367 

Writing, vii. 344 

Writs not wholly executed, vi. 387 
Wilful and malicious, viii. 395; xii. 783 

VOL. XVI, 



WORK AND LABOUR. 

Does not include Afateriiils,'] — 1. A plain- 
tiff cannot recover for materiah on a count 
for work and labour. Debt, in 20/. for 
work and labour, and on an account stated. 
Plea, as to all the sum demanded except 
7/., nunquam indebitatus ; as to the 7/., the 
defendant suffered judgment by default. 
The plaintiff proved work done to the 
amount of 4/. 4*. \Od,y and materials pro- 
vided to the amount of 8/. 45., but gave no 
evidence applicable to the account stated : 
— Heldy that the defendant was entitled to 
a nonsuit. Heath v. Freelandy i. 543 

Where not maintainable.'} — 2. R. havine 
undertaken, by a written contract, to build 
for the Corporation of Henley a house, on 
a farm occupied by A., engaged S. to do 
the carpenter's work ; and the following 
agreement was made and signed by R. and 
S., and witnessed by A.: — ''It having 
been arranged that A. shall build a new 
house on the farm occupied by Mr. A., it 
is hereby agreed and understood between 
the said R. and S., that S. shall do all the 
carpenter's work, &c., under the inspec- 
tion and control of the said A., and that 
the amount of the said work shall be paid 
by Mr. A. to S. only, and that this agree- 
ment shall be his guarantee for so dom^." 
On the same day, A. wrote to S. as fol- 
lows: — *'It havine been agreed that R. 
shall build a new house on the farm occu- 

Sied by me, and that by an agreement this 
ay shewn me, between you and S., you 
are to do the carpenter's work, &c., and 
that the payment, when done, is to be 
made by me to you, and to no other per- 
son, according to plan and specification, I 
hereby undeHake to pay the same, by hav- 
ing a proper discharge :" — Heldy that S., 
having done the work, could not maintain 
an action of indebitatus assumpsit for work 
and labour against A. for the value of it. 
Sweeting v. Asplin^ vii. 165 

Materials supplied no Ground of Deduc- 
tion.'^ — 3. The plaintiffs contracted, in 
writing, to do certain work for the defend- 
ant, and find the materials for it, for a fixed 
sum. The defendant afterwards supplied 
a portion of the materials, which the plain- 
tiffs accepted and used up in the work. 
In an action for the worx done by the 
plaintiffs — Heldj that the defendant was 
entitled to deduct from the damages the 
value of the materials supplied by him, 
without pleading a set-off. Newton v. 
Forster^ xii. 772 

[If part of the work hsd been done by the em- 
ployer, then it wonld have been matter of de* 
daction : TVimer v. Diaper ^ 2 M. & 6. 241.] 

Demand of unreasonable Price does not 

4s 



WRIT OF TRIAL, 
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bar Right of AeUan.'] — 4. Where A. con- 
tracts to do work on materials supplied to 
him by B., (as where he contracts to sur^ 
vey a parish and to set down the results of 
snch suryey in a map, upon paper furnish- 
ed to him b^ B.), his right to sue for work 
and labour is complete as soon as he has 
finished the work, and has giren B. a rea- 
sonable opportunity of ascertaining its cor- 
rectness ; and if (there being no contract 
for a specific price) he demands more for 
the work than a reasonable price, and re- 
fuses to deliver it except on payment of 
such larger price, that does not preclude 
him from suing for and recovering a rea- 
sonable price. Hvffhea v. Lrnn^^ v. 183 



WRIT. 

Su AXSNDXBNT, I. — CaFTAS. — DUTRINOAS. 

— ExiECUTioN. — ^Faisb Rkturn. — Judg- 
ment, 7. — LnciTATioNB (Stattjtb op), IV, 
4. — Sheriff. — SumioNs. 

Continuances unnecessary.'] — Since the 
stats. 2 Will. 4, c. 39, and 3 & 4 Will. 4, 
c. 67, succeeding vrrits of execution need 
not be tested on the retum-dav of the pre- 
ceding writ, and may be suea out at any 
time afterwards without the necessity of 
entering continuances on the roll. Har^ 
mer y. Johnson, xiv. 336 

To save Statute of LintitationsJ] — The in- 
dorsement on a second or subsequent writ 
of summons issued to bap the Statute of 
Limitations, must contain a memorandum 
specifying the date, not only of the first 
writ, but of the return thereto. fViliiams 
y. IViUiamSf x. 174 

ISee Amendment, I. See Hunter v. CtUd' 
well, 10 Q. B. 69, thtt it is the duty of the at- 
torney to retam or file pich writs.] 



WRIT OF ERROR. 
See Error. — Stating Procbedinos^ 13. 

WRIT OF TRIAL. 

SeeJvDQumn as in Cash of Nonsuit, 11,7. 



I. Where it lies. 
II. Pbocbbdinos under. 

I. Where it libs. 

Does not lie for unlijuidated Damages.'] 
— 1. In an action of indebitatus assump- 
sit for wages, the damages claimed in each 
count were for 100^. The particulars claim- 
ed IL Idf. for wages, &c., ** and also such 
further sum, by way of damages, as the jury 
might think proper to giye for the wrong- 
ful dismissal of plaintiff, without notice." 
The amount indorsed on the writ was 12/. 
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109. It appeared that the plaintiff had 
been engaged at a salary of 60/. per annumy 
and dismissed without any notice ; and he 
had a yerdict for 16/. 19«. : — Held, that the 
case was not triable before the sheriff, under 
the 3 & 4 WiU. 4f c. 42, s. 1 7. Jacquotv. 
Bouroy y. 155 

The Sum indorsed must not he above 20/.] 
— 2. A writ of trial cannot issue, under 
3 & 4 Will. 4, c. 42, s. 17, where the sum 
indorsed on the writ exceeds 20/., although 
a sum less than 20/. is claimed by the par- 
ticulars; and the Court will not amend 
the writ, by reducing the sum indorsed to 
the amount mentioned in the particulars, 
but will set aside the writ. Ooslin r, Cot^ 
terell, xiy. 71 

3. The first count of the declaration was 
on the warranty of a horse sold by the de- 
fendant to the plaintiff for 7/. 2f . 6d,, and 
for the expenses of its keep. There were 
also counts for money had and receiyed, and 
on an account stated. The damans were laid 
at 20/. At the trial the plaintiff reooyered 
the 7/. 2s, 6J., the price ofthe horse: — Heid^ 
that the action was triable before the 
sheriff under a writ of trial. Allen y . Pint^ 

iy. 140 
[Bat see Jaequot ▼. Boura, rapra.] 

4. The first count of the dedaration 
stated, that in consideration that the plain- 
tiff would send a pony to the defendant, and 
would sell and deliyer it to A., the defend- 
ant undertook that he was authorised by 
A. to purchase it on hb behalf : that the 
plaintiff sent the pony to the defendant, 
and was willing to sell it to A., but that the 
defendant had no authority from A. to pur- 
chase it. The second count was a similar 
one, but stating that the defendant himself 
undertook to purchase the pony. There 
was also an indebitatus count for a pony 
sold and deliyered: — Held, that this was a 
record which might be sen^ by writ of trial, 
before the sheriff, under the 3 & 4 WiU. 4, 
c. 42, s. 17. Price y. Morgan, ii. 63 

A NuUi^ in Action of Tbrt.]— 6. Where 
an action for a tort was by consent tried 
before the under-sheriff, and the jury found 
a yerdict for the plaintiff on one issue, and 
for the defendant on another: — Held, that 
neither party was entitled to sign judg- 
ment, as the trial was altogether a nullity. 
Smith y. Brown, ii. 861 

6. Semble, that the Court of Exche- 
quer will not set aside a trial before the 
sheriff, on the ground that the case was 
not within the 3 & 4 Will. 4^ c. 42. s. 17, 
at the instance of the party who obtained 
the order for the writ of trial. Price y. 
Morgan, ii. 63 

[In Lawrence ▼. Willeoei, 11 Ad. & EIL 
941, it was settled that a writ of trial not within 
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WRIT OF TRIAL. 



WRIT OF TRIAL. 



tbe ttatate most be set aside upon the applica- 
tion of either party.] 

To the Coroner.'] — 7. Sembhy that the 
Court has no power, under 3 & 4 Will. 4, 
c. 42, 8. 17$ to direct a writ of trial to the 
coroner. Lepy v. Magnay^ x. 664 

May he by Proviso,'^ — 8. Where a cause 
is by a judge's order directed to be tried be- 
fore the sheriff, under 3 & 4 Will. 4, c. 42, 
8. 17, and the plaintiff neglects to proceed to 
trial, the defendant may take the cause 
down b^ proviso, even although it has been 
once tried, the Court having granted a new 
trial. Harrison v. Sutton^ xii. 307 

[See a strong illnstration of the right of the de- 
fendant to brinic the cause to a termination : 
Whittaker v. Maaont 6 Dowl. P. C. 429.] 



II. Procbboinos under. 

See Exceptions (Bill of), I, 2. 

Form of Issue must be foUowed,] — 1. 
Where an issue had been delivered in the 
usual form, as for a trial at Nisi Prius, and 
the plaintiff subsequently obtained a j udge's 
order to have the cause tried before the 
sheriff; and this order, with notice of trial, 
havinjj^ been served : — Held^ on motion to 
set aside the issue, that it was irregular, as 
it ought to have been made up in the form 
of an issue to be tried before the sheriff; 
and that, it having been delivered before 
the judge's order was obtained, the plain- 
tiff ought to have taken out a summons to 
amend the issue. IVard v. Peel, i. 743 

2. Where the date of the writ of sum- 
mons and the recital of the writ itself were 
omitted in the issue, but the writ of trial 
was correct in these particulars, and the de- 
fendant at the trial protested against the 
irregularity, and refused to take any part in 
the proceedings, a rule afterwards obtained 
to set aside the issue and all subsequent pro- 
ceedinffs was discharged, with costs, on the 
ground that the defendant ought to have 
returned the issue when delivered, or ap- 
plied before the trial to set it aside. Cooze 
V. Neumegeny ix. 290 

Date.l — 3. The writ of trial, under the 
rule of Hilary Term, 4 Will. 4, is conclu- 
sive as to the date of the writ of summons 
stated in it, and evidence is not admissible 
to contradict it. But where a wron? date 
is inserted in it, the Court will set aside the 
trial, and order the writ of trial to be 
amended. WTiipple v. ManUyy i. 432 

4. Where, on the trial of a cause under a 
writ of trial, it appeared that there was a 
Tariance between the dates in the writ 
of trial and in the issue, and such variance 
was amended by a judge's order after the 
trial, the Court would not allow the de- 
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fendant (who had proceeded in his defence 
after taking the objection at the trial) after- 
wards to object that such amendment could 
be made, and that the proceedings were ir- 
regular. Farwig v. Cockertony iii. 169 

5. Where the date of the writ of sum- 
mons was untruly stated in a writ of trial, 
the Court set aside a verdict which the 
plaintiff had recovered thereon, the defend- 
ant not having appeared at the trial. 
White V. Farrevy ii. 288 

Amendmeni of Informalities,'] — 6. Where 
the issue and writ of trial were informal in 
the following respects — first, that the date 
of the writ of summons did not appear in 
the writ of trial ; secondly, that tne issue 
did not recite any writ of summons or 
award of venire ; thirdly, that the award 
of venire, in the writ of trial, stated the 
debt to he above 20/. ; fourthly, that the 
writ of trial bore no date ; and fifthly, that 
it did not recite when and out of what court 
it issued — the defendant having appeared at 
the trial without objection, and a verdict 
having been found for the plaintiff, the 
Court refused to set aside the proceedings, 
but directed that the writ of trial should be 
amended, the plaintiff paying the costs of 
the amendment and of the application to set 
aride the proceedings. Emery v. Uowardy 

ix. 106 

Direction to Border of a Borofugh^ — 
7. A writ of trial issued, directed to the re- 
corder of the Court of rleas of the borough 
of Northampton, commanding him to sum- 
mon a jury of his county, duly qualified ac- 
cording to law, to try the issue joined be- 
tween the parties. The cause was tried by 
a jury of persons resident within the 
borough, and not in the list of jurors for 
the county of Northampton, although, as it 
was alleged, duly qualified to be so. Sem- 
bley that the writ was irregular, in requir- 
ing the recorder to summon a jury from the 
county ; but held, that, at all events, it had 
not been regularly obeyed, the jury not 
having been taken from the county list. 
Farmer Y.Mountforty viii. 266 

Jury,"] — 8. A writ of trial was directed 
to the recorder of a borough, directing him 
to summon a jury of the boroueh, duly 
qualified accoraing to law : — £r«/a regular, 
and that it was not necessary, under the 
statute 3 & 4 Will. 4, c. 42, s. 17, that the 
jury should be taken from the county. 
Farmer v. Mountforty ix. 100 

Jury to be summoned under, ^ — 9. A cause 
was tried, under a writ of trial directed to 
the sheriff of Cambridgeshire, by a jury of 
persons resident in the town of Cam oridge, 
none of whose names were on the jury list 
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for the county ; but as it appeared that the 
defendant's attorney had seen and looked 
over the list of jurors before they were 
sworn, and had expressed himself satbfied, 
the Court held that the defendant was there- 
by precluded, after verdict for the plaintiff, 
from objecting to the irregularity. Quare^ 
whether there is any right of challenge of 
jurors, on the trial of a cause, under a writ 
of trial? Pfymev, TUchmarthy x. 605 

Objection to Jury,'] — 10. After verdict in 
a cause tried before the sheriff, under a writ 
of trial, the Court will not entertain an ob* 
jection which was not made at the trial, 
that the jury was wrongly summoned, and 
was composed of persons who were not on 
the jury list for the county. KingUm v. 
Qroomy xi. 826 

New Trial after Return-day. "^ — 11. A 
writ of trial was directed to be tried in the 
sheriff's court, London, under 3 & 4 Will. 
4, c. 42, s. 17^ returnable on January 19th. 
A court was holden on the 18th, which was 
adjourned to the 20th, on which day the 
cause was tried. SembUy that this was a 
mistrial, and that application ought to have 
been made to a judge to have the time ex- 
tended. Mortimer y. Preedy, iii.602 

Sheriff has no Power to refer, "] — 12. 
Where, on the trial of a cause before the 
sheriff, under the Writ of Trial Act, a ver- 
dict was, by consent, taken for the plain- 
tiff, subject to a reference, both parties 
consenting that the arbitrator should have 
power to order a verdict to be entered for 
either party, the Court set aside the verdict 
and judgment, though not the award, on 
the ground that the sheriff was bound to 
try the cause, and could not delegate his 
authority to another. fVikon v. Thorpe, 

vi. 721 

No Power to eerti^.'] — 13. Where the 
verdict, in a cause tried before a sheriff, or 
judge of an inferior court, by writ of trial, 
under 3 & 4 Will. 4, c. 42, s. 17, is for less 
than 40s,f he has no power to certify, un- 
der the 43 £Iiz. c. 6, s. 2, to deprive the 
plaintiff of costs ; and the Court will not 
interfere to stay the proceeding on pay- 
ment of the debt without costs ; but semb/e, 
it' would be a sufficient answer to an appli- 
cation for a writ of trial, that the sum in 
dispute is less than 40s, Jones v. Barnes^ 

ii.313 

[Nor can he certify, under 23 Geo. 2, c. 33, 



WRITTEN INSTRUMENT. 

1. 19, that the freehold or an act of btnkmptej 
came in question: Pritehard v. M*Giit, ii. 
380.] 

New Trial may be had after Execution.'] 
— 14. Where a cause is tried before the 
sheriff under a writ of trial, and the sheriff, 
or a judge of the su|>erior courts, refuses to 
certify for a stay of^proceedings, under the 
18th section of 3 & 4 WilL 4, c.42, it is 
still competent for the Court to set aside the 
verdict and grant a new trial ; the 19th sec- 
tion having provided that all the provisions 
of the 1 Will. 4, c. 7, shall be extended to 
writs of trial. Angel v. i%/«r, v. 600 

Employment of OmnsdJ] — 15. The Court 
held, that an under-sheriff was justified in 
laying down a rule, that no nerson but a 
barrister or an attorney should appear as 
the advocate of a party on a writ of trial. 
Tribe Y, Wingfield, ii. 128 

Judicial Notice,] — 16. Where a rule for 
setting aside the issue and notice of trial, 
on the ground that the former was delirer- 
ed as for trial at the sittings^ and the latter 
before the Secondary, was drawn up on 
readiuff the judge's order for trial before the 
Secon&iy, the Court took judicial notice 
that it was an order in the cause, though 
that was not stated in the affidavits. Att" 
will V. Baker^ ii. 272 

Affidavits as to Evidence at TVm/.]— 17. 
Where a new trial is moved for in a case 
tried before the sheriff, &c., on a writ of 
trial, on an affidavit verifying the sheriff's 
notes, affidavits are admissible on the other 
side of evidence given at the trial, which 
does not appear on the notes. LiUty v. 
Johnson^ ii. 386 

[Bat contra, Coles v. BuUman, 12 Jnr. 586 ; 
17L. J., C.P., 302. 



WRITTEN INSTRUMENT. 

Supra, Acknowledgment of Title. — ^Evi- 
dence, VI. — Patent, 4. — Words. 

It is the duty of the Court to construe 
all written instruments ; if there are pecu- 
liar expressions used in it, which have, in 
particular places and trades, a known mean- 
ing attached to them, it is for the jury to 
say what the meaning of these expressiona 
was, but for the Court to decide what the 
meaning of the contract was — ^Per Paris, 
B. Hutchison v. Bowker, v. 542 



THE END. 
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